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PLAN  OF  TBB  WORK. 


TO  give  an  immediate^  full,  and  accurate  ad^* 
count  of  every  important  Decidon  in  the  feveral 
Courts  at  Weftminfter  is  the  primary  objeA  df  this 
Publication;  the  utility  of  which  to  every  one  who 
praAifes  the  law,  and  ftill  more  to  tho(c  who  ad- 
minifterit,  is  too  obvious  to  be  enlarged  upon.  Tol 
the  Student  alfo  it  will  be  found  a  fource  of  neceilary, 
knowledge,  and  to  the  Private  Gentleman  a  fund  oif 
ufeful  information. 


In  the  courfe  of  the  Work,  every  impoftant  dbjedl 
depending  before  the  Legiflature  will  be  conftantlf 
noticed;  and  a  particular  account  will  be  giveil  of  au 
Trials,  Criminal  or  Civil,  which  involve  any  important 
Law  point,  or  materially  engage  the  public  atteiltiMi 


A  Publication  of  this  kind  feem^peculiarty  projttt 
at  this  time,  when  the  newfpapers  are  daily  giviitf 
undigefted  and  erroneous  accounts  of  Law  Catfill 
which  cannot  fail  to  perplex  and  miflead  the  PrifeS 
titioner  and  the  Student ;  and  to  betray  the  peo{»l^ 
is  circumftances  may  frife  in  t-heir  own  concerns,  inli 
miftaken  hopes  and  fears  from  the  Juftice  of  tMI 
Country* 


It  remains  onty  td  add^  that  this  Work  will  be 
continued  Monthly,  and  no  painS  or  diligence 
Ihall  be  wanting  to  render  it  acceptable  to  tbd 
Profcflton)  inftruaive  to  the  Studep|(,  and  t|jleful 
to  that  nioft  honourable  and  beneficial  of  Rll|tttHtc 
thiraders,  the  Country  Maoi^rats. 
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Adjudged  Cafes  in  the  Courts  at  Weftminfter  in  laft 
Michaelmas  Term. 
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Rex,  v.  Hurdis. 

THIS  was  an  appeal  againft  a  poor-rate ;  which  rate 
was  confirmed  by   the  (eiTions,  rubjed  to  the  fol- 
lowing 

CASE. 

.    THE  appellant  objeded  tp  the  rate,  becaufe  one  fraac 
Wood,  gunner  of  his  majefty's  fort  and   battery  at  Sea« 
fofdf  who  was  a  fervant  to  his  majefty,  and  not  in  his  owii 
right  the  occupier  of  the  dwelling- houfe  thereto  belongifv^, 
and  who   therefore  ought  not  to  have  been  charged  in  the 
nite»  was  inferted  therein,  and  charged  as  the  occupier  of 
^he  battery-houfe.     Wood   was  taxed  for  the  battery-houfe 
ten  Oiillings.     At  the  time  of  making  the  rate,  he  was,  and 
fltil   is,  a   head  or  mafler-g^nner,  and  aded  ;is  fuch  in  the 
fori  or  bnttcry  qF  Seaford.     The  fort  and  battery-houfe  are 
ihc  property  of  the  crowm     A  mader-gunner  is  a  warrant- 
officer  j  appointed  and  removeable  at  pleafure  by  the  mafter- 
gcTicral  of  the  ordnance ;  though  his  office  is  ufuaily  con- 
fidcfrcci  :ls  a   provifion  for  life.     Wood,  being  fo  employed 
in  the  fort,  Qccufiied  tie  wAole  of  tie  Aoufcf  except  one  room, 
which  ii  allotted  to  the  under-gunner  by  diredion  from  the 
nrdnance;  and  the  furniture  of  this  houre  belonged  to  Wood. 
The  inh^bitanis  of  the  town,  port,  or  pari (h,  paying  to  the 
poor-rare  thereof,  have  a  right  to  vote  in  theelefitionof 
Vol  I  B  mttuW^ 
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meftibers  of  parliament  for  the  town  .and  port ;  and  the  ap« 
f  cllant  is  an  inhabitant  of  ii\^t  dtfcription. 

Lord  Kenyon,  C.  J.<— 1  (hall  determine  on  the  ground 
of'pqi^lve  l^vKy  as  laiddo^q  in  43r^//z.  which  r4]bjeds 
e^ery  (DCCupicF  of  Ua^s,  htfpfes,  &a  to  fift  rated  to  the 
poor.  Now,  it  is  exprefsly  ftatedj  that  JVood  was  tht  oc» 
iupier  of  the  baitery^houfe ;  and  though  it  might  perhaps  have 
b^n  contended  below  Hiat'  he  vas  not  the  occupier  in 
the  legal  fenfe  of  the  wor^  ygt  the  findtn|;  of  th.$  re/I\9iu 

pomion,  that  a  (ervant  of  the  crown,  occupying  a  houfe  in 
refped  of  his  crfSce,  ^  not  r^tfattlfti-fqr  if ;  for  I  was  always 
rated  for  the  houie  which 'I  had  as  Kla'der  of  the  RoHs; 
and  fo  are  the  audit£u:s  aoduUfiROf  U)^  SSClt^^^''-  Soldiers 
indeed  cannot  be  faid  to  be  the  occupiers  of  their  barracks  ^ 

ASHHURST,  J.  -rrr.WhflFe^V    W^^   ^^  ^^^^^  ^Y  *'^^ 

fcflions  to  be  the  occupieri  of  crown-lands  or  houfcs,  they 
mud  be  rated ;  though  (ucb  pr^yny  wAuld  not  be  rateable 
in  the  hands  of  the  king  himfclf.  In  the  feme  manner, 
though  hofpitalsy  Q|i  l^sh^d  ^' their  immediate  fup- 
port,  are  not  rateable,  yet  if  any  officer  hold  part  of  the 
)^<^pi^al  bnjds  fpr  ^)is.  pvyn  cQixvenicnce,  then  h«  become* 
i;ftc«W£ :  as^  in  tbe  t^ff  of  ^yrc  mtd  Smaljpfice  [%  Burr. 
1059),  the  comptroller  of  Chelfea  College,  refidmg  in  the 
comptroller's  apartments,  was.  heM  rateable  as  occupier. 
N9yv,  Wopd  was  occupier  in  this  cafe ;  and  though  he  had 
not  a  Kfe-intercn',  yet  it  is  well  known  that  fuch  perfons 
are  npver  difmiffcd,  utilefs  for  miftehaviour  5  and  if  he 
'^ere  confidered  as  a  mere  tqnant  at  will,  that  will  not  vary 
the  cafe.  Order  con^med. 

Rex,  v.  JirsTiCEs  or  HEKEroRBSHiRE. 

-  An  order  of  removal  was  made  on  the  i8th  of  Aprils 
and  the  pauper  was  rcmcK'cd  on  the  19th  to  a  place  twenty 
mi|csdiftant*from  Hereford,  where  the  quarter- ftflions  were 
heW  on  the  22dfolhwin^. — 1  he  parifh  not  having  appealett 
at  this  fij/fions,  the  juffrces  rcfufcd  to  receive  the  appeal 
at  the  Midfummer  fcilrpnis,  ihey  not  being  the  next  quarter 
ftffions  afterthe  order. 

This  was  an  application  for  a  maKdamm  to  the  jaftice» 
%6  receive  the  appeal. 

Lord  K«nyon,  C.  J. — The  wordsof  thead  13  and 
'ij^Gar.  U.  cap.  13.  §  2.  exprefsly  require  the  appeal  ta 
benmdeat  the  nextfeifions  after  the  grievance.  Where  indee<^ 
Mtt  order  has  teen  made  fotae  limc  befote,  ^vA  ociW  eseout- 

11& 
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^d  «  v^y  flidrt  riihe  MfoK  thfc  ftffiofls/ fo  that  there  was 
no  p6ffibinty  bf  apt^Mg-ta  choreTeffions,  this  court  has 
granted  a  tnandamus  to  receive  -  the  *  tp^tkl  afterwards, 
bteaufe  the  **  next  feflions"  hinll  rtfean  the  t:ext  pofpbh 
fefSohs*.  But  h^re  vrcfc  1^6  irtterrenlfig  days  after  the 
delivery  of  ihfe  ^Jiepir  before  the  Eafter  fefllbns.  And  if* 
there  vM  tSt  tiM  to  give  rf^roDM)h;  ht)tice  of  appeal,  th^ 
apped  fViight  bate  been  enttod  and  ad}borhed  according  to 
j)Gdd.cap.  7i9'8: 

The  other  jtlc^  ecfhcinred. 

RdledSfchilrged. 

Ae*,  w.  St.  MAT-tttEW,  Ipswich. 

Edm.  Stollery  ^nd  virtfe  were  rdnoVed  from  St.  Nicholas 
to  St:  Matthew,'  in  Ipfwich*  Order  coiififtoed  by  feffions, 
fubjeS  to  the  following 

CASE. 

About  five  years  ago,  the  waiter  belonging  to  S.  Rib- 
bands, who  kept  an  inn  in  St.  Matthew,  being  ill,  fent  for 
the  pinper,  Ednvund  Stollery  (who  was  then  a  firigle  man, 
and  legaHy  fettled  in  St.  Ntdiolas)  to  aflift  him  at  the  inn, 
where  he  flayed  as  helper  to  tie  waiter  about  fix  months, 
and  then  went  away.  The  waiter,  being  again  taken  ill, 
fientfor  the  pauper  /3  kelp  kimy  which  he  did;  and  he  con- 
tiniied  in  the  inn  as  boot-catcher  for  nineteen  months, 
during  which  time  he  lodged  and  boarded  th^re,  and  was 
to  be  fiktilsfied  by  the  gentlemen  who  came  to  the  houfe. 
Ribbands  knew  of  his  being  there  the  night.afterhecame, 
but  ii6rhing  pafled  between  hrm  and  the  pauper  at  the 
lime.  The  waiter  who  fent  for  the  pauper  continued  in 
ihe  frrvice  ot  Ribbands  till  ahoirt"  July  fri  the  next  year, 
ivhtfit  he  ^ent  away,  smd  the  p.juper  continued  there  till' 
theXhriftifi^  following ;  when,  Ribbands  and  the  pauper 
ka^ng  Ibme  difpute,  the  former  told  him  to  go  away ; 
upon  which  h*t  itfked  Ribbands  to  give  him  fomcihing  for 
the  time  he  [v^d  been- there.  Ribbands  replied  he  Ihou'd 
^01  give  hiiTi  any  thing,  as  he  had  made  no  agreement 
#ti|i  lilm;  bur,  on  bcr:!g  prcfTed  again*  to  confider  his 
fii^ft4*or»#  he  not  having  any  thing  to  help  himfelf,  Uibbands 
gt»c  him  two  giiinca?,  and-  fent  him  away ;  and  the 
l^apei'  titcn  let:  th^  hcufc.  The  pauper  confidcred  himfelf 
g&  a  fcrvatit  to'  Ribbands,  but  as  afliftanl  10  iVa' 
An(^  ibottghi  hitnftlf  at  liberty  to  go  a\^ciy   v;Vieti 
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he  pieaTed  ;  be  hw  Ribbands  fometuncfi  whOf  if  a  gueft 
wanted  his  boots,  told  the  pauper  to  get  tbem,  and  at  other 
thncs  feni  him  on  errands. 

In  fupport  of  the  order,  it  was  contended  that  the  hiring 
and  fervice  with  Ribbands  was  good ;  for  the  waiter  aSed 
-  as  the  ma(ler*s  agent,  as  appears  from  Ribbands's  feeing  him 
tlie  fecond  day.  There  was  no  agreement  for  wages ;  but, 
as  the  matter  accepted  the  fervice  of  the  pauper,  he  might 
have  demanded  recompence.  And  as  he  continued  in  the 
fervice  fix  months  after  the  waiter  was  gone,  without  any 
new  agreenaent^  a  general  hiring  may  be  prefumed. 

Lord  Kenyon,  fiopping  the  other  fide,  faid,  ahiring 
was  never  prdiuned  by  retrofped ;  a  conditional  hiring  was 
held  good  in  the  New-Windfor caSt  (Burrowes's  Settl.  Caie 
19),  bat  then  there  was  from  the  firft  an  exprefs  hiring  by 
tlie  tnaften  Hiring  by  the  ojiafter  iimfelf  is  not  neceflary, 
nor  are  wages ;  and  if  there  be  an  hiring,  unlefs  the  con- 
trary appears,  a  year  will  be  prefumed. — But  the  argument 
here  is,  that  he  was  Ribbands's  fervant,  which  is  contra- 
dided  by  the  Cafe  itfelf ;  for  the  waiter  engaged  him  as  his 
helper.  But  the  Cafe  mud  turn  upon  his  fecond  coming — > 
be  came  again  to  help  the  waiter  \jiXkA  there  is  nothing  to 
infitr  that  be  was  Ribbands's  fervant.  For  the  lad  fix 
months,  a  contraS  with  Ribbands  may  b^  implied ;  and  if 
he  had  been  before  in  Ribbands's  fervice,  and  then  lived 
under  a  yearly  hiring,  the  fettlement  would  have  been 
gained.  Where  the  nature  of  the  cafe  implies  an  hiring, 
the  court  will  prdume  it ;  but  here  the  manner  in  which  the 
pauper  came  excludes  an  hiring  by  the  mailer. 

Rule  abfolute. 

Rex,  v.  The  Inhabitants  or  St.  Acnx^. 

Two  occupiers  of  rateable  property  in  the  parifli  of  St. 
Agnes,  Cornwall,  appeal  againft  the  poor-rate,  becaufe 
certain  perfons  entitled  to  farms,  of  tin  and  toll  tin  are  omit- 
ted to  be  rattd.  Seifions  quaih  the  rate,  fubje6k  to  the 
following 

CASE. 

J.  P.  Andrews,  -as  truftee  of  J.  Enys,  is  entitled  to  a 
certain  6\K\j  ormeafure,  arifing  out  of  certain  lands  and  tin 
l)Ounds  in  St.  Agnes*  called  Z^//  and  farm  tin\  which  4dl 
Ts  one  1  5th  part  of  all  the  tin  gotten  in  thelandiof  J.  Enys, 
within  the  pariih  of  St.  Agnes ;  and  which  faid  farm  tin  mr 
4^r,  is  otic  i2th  |'^:»  after  ll^e  faid  i^th  part  isdedudedt" 
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for  toll  of  all  fucb  tin  fo  gotten  within  the  tin  bounds  in  the 
"panfli ;  and  which  faid  dues  or  duties  are  due  and  payable 
by  the  laws  and  cuftoms  oF  the  Stannaries  of  Cornwall,  free 
and  clear  of  all  rilk  and  deduQion  whatfoever :  but  thev 
are  uncertain,  and  vary  every  year ;  yet  for  many  years  Ian 
pad  have  produced  a  coniiderable  fum  annually.  And  N. 
Donnithorne  is  entitled  to  a  certain  di(fa,  ormeafure,  called 
toll  tin,  or  Juesi  arifing  out  of  certain  lands  in  St.  Agnes, 
and  due  and  payable  in  the  manner  before  ftated ;  and 
which  toll  varies,  and  is  uncertain,  but  aifo  produces  a  coo* 
lideridile  fum  annually. 

It  was  objeded  that  Andrews  and  Donnithome  ihould 
have  been  made  parties  to  this  Cafe.  But  the  C)urt  faid 
they  would  not  be  concluded  by  the  determination,  but  might 
appeal  themfelves,  whenever  ihey  were  taxed  for  this  pro- 

Lord  Kenton,  C.J. — ^faid,  he  approved  of  the  cafes 
of  Rowls  t;.  Gells,  and  R.«.  Maddern  (the  former  of  which 
bad  been  cited  at  thebar,  asconchiding  the  queftion  of  want 
of  notice,  and  the  latter  as  deciding  the  rateability  of  this 
property)  ;  though  tkefe  two  perfons  would  not  be  preclud- 
ed from  objeding  to  their  being  charged  in  any  future  rate 
on  any  ground  they  might  think  proper.  But  they  w<re  not 
panics  to  this  cafe,  and  could  not  make  any  objedion  to  the 
Arder  of  feflions. 

Order  of  fcflions,  quafiiing  the  rate,  confirmed. 

Rex,  V'  THE  Inhabitants  of  Scammotk. 

C.  Bottdraley  and  wife  were  removed  from  Scammoden 
4o  Soyland.  The  (effions  quaflied  the  order,  fubjed  to  the 
Ibllowing 

CASE, 

TTic  pauper  being  fcltlcd  in  Soyland,  in  the  Weft  Riding 
©f  Yorkfcircp  agreed '  with  J.  Harrifon  for  the  purchafe  of 
in  cflate  in  Rifh worth  for  28  I.  and  the  conftderation  in  the 
deed),  and  in  the  receipt  indorfed,  was  28  I.  but  the  appeU 
bnt»  produced  parole-evidence,  to  prove  that,  before  tl^e 
deellft  were  executed,  the  vendor  declared  that,  astheagree- 
msni  Wis  not  in  writing,  he  was  not  bound  by  it ;  and, 
^liaving  (ttioe  had  30 1.  oflFered  for  the  eftate,  he  would  not 
Blaise  Uf% ;  nor  would  he  execute  the  deeds,  unlefs  the  pur« 
Hphm(£-money  were  made  up  that  fum.  Upon  which  the 
^MOpef  advanced  1 1.  15  s.  more,  which,  wiih  ^s.  ovi\t\^ 
Kr^M*  K#i^'%  fQ  ^iic  pauper,  made  jip  the  (um  o(  ^oVVwJt 
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tbe  deeds  >s'ere  iiot.ahered,»  and  the  copfidcutioci  therein 
menttpned  w^s  left  according  to  thft  onginal^  agr^qnKDt, 
yjz.  a8l.  The  cownfcl  for  the  appellants  comecded  tbi» 
.vvas  a  h$na'fid^  purcbafe  for  30  j.  But  the  feflfipns.  vi^re  of 
opinion,  that  poparoler evidence;  could  be  giveo  tp  cQptra-^* 
did  (he  confideration  mentioned  in  tl^c  deeds*  The  eftate 
purchafed  Vr^s  the  efiate  of  Harrifon^s  wife;  and  in  ^h^ 
deed  .there  was  a  covenant  fro^  H^rrifon,  that  he  ajid  bis 
wife  would  levy  a  fio^  unto  C.  BpttomUvi  ip  fee,  oi 
the  preraifes^  at  the  coft  of  Bottomley ;  towards  the  cxr 
pence  of  which  fine  C.  Ectiomley  left  in.  the  bands  of  his 
attorney  four  gujne:^.  The.  pauper,  tcfidcd  above  three 
montlis  upon  the  premifes,  ^qd  a.itcrv^ai'ds  fold  them  to  his 
brother  J.  Boitonaley.  To  tbie  conveyance  Harrifcn.and 
lilis  wife  were  parties ;  and  it  recited  Uarrifon's  covenant  in 
the  former  deed  to  levy  a  fine  ;  but^-as  fuch  a  fine  had  not 
then  been  levied,  it  was  agreed  that,  indead  thereof  llarri- 
fbnand  his  wife.ihould  acknowledge  and  levy  a  fine  of  the 
prcmifes  upon  Bottomley  in  fee,  which  fine  was,  in  Hilary 
termi  1787,  levied  accordingly;  part  of  tlic.  expence  of 
levying  it  was  difch^rgcd  by  the  four  guineas,  fo  left  in  the 
hands  of  the  attorney  by  the  p^iuper ;  and  the  other  part  was 
paid  by  Bottomley.  And  the  court  of  fcflions,  being  oC 
cplnion  that  the  fum  of  four  guineas  was  to  be  confideced  as 
part  of  the  confideration  under  the  a3  of  parliament,  and, 
>hat  C.  Bottomley,  by  fuch  purcbafe,  gained  a  fettlement  in 
Rifhworth,  difcharged  the  order. 

Chambce,  againllthe  order,  faid  tlie  parole-evidence  was 
properly  rcjcfied  by  the  fcflions.  A  contrail  in  writing, 
much  more  a  c^ecd^  oannot  be  contradi^cd  by  parole  evidence ; 
and,  in  Clarkfon  v.  Hannay  (a  P..  Wms.  203),  parole-evi-. 
dcnce  was  denied  to  prove  other  confiderations  than  thofe 
men' ic  red  in  the  deed.  -        , 

Lord  Ken  yon,  C.  J.— Confiderations  not  exprcfled 
in  thei  deed  may,  be  proved.  It  is  fo  in  all  cafes  of  cove- 
rants  to  ftand  feized  to  ufes.  And,  in  the  cafe  of  Filmer  v. 
Cott  (Brown's  Pari.  Cafes,  70),  the  deed  was  fet  afide, 
becaufe,  upon  an.  iflue  out  of  Chancery,  the  jury  fouQj 
natural  hve  and.  aff^^ion^  inaitioncd  in  the  deed,  made  no  pari 
cf,  the  confideration.  Order  of  feffions  affirmed. 

Rex,  -:'.  the  Inhabitants  oy  Folkstone. 

CASE. 

On  the  lotb  of  OSober,  1 7S  i,  James  King,  the  pauper^ 
hired  a  houCt  in.th«  parilhof  Folkdone  of  the  yeafly;  valine 
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^  5I.  ^s.  of  titttfy  Selden,  in  which  ht  feCiitd'fdi  iUtte 
years;  dartng  which  time  he  piid  the  land-tax  For  th^ 
hcmre  ;  but,  tfttr  lie  had  paid  three  qaarterly  rates  tn  1782^ 
he  complained  to  His  laildlord,  that  bis  (the  land  iorcFs) 
other  tenants  did  not  pay  the  land-tax  for  their  houfes,  and 
therefore  ddired  him  ro  dedod  it.  The  Idsd  lord  refofnt 
to  allow  what  the  pauper  had  already  paid,  but  agreed  to 
dedvd  it  ih  ftifure,  which  he  did.  There  was  not  any 
Agreement  rhad^  between  the  pauper  and  his  land  lord  trhieR 
6t  them  fliduki  pay  the  tand-tar/  The  rate  for  the  laiid^ 
tax  was  in  the  following  form : 


so^Aflawj  '^Sljf " 


Occupiers 
Namet. 


PTcmiflcK.     Quarterly  payment. 
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Xio  10  oHcniy Seidell.  iJamesKins. 


D.  !ja 


Houfc. 
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The  feiSons  were  of  opJnicn  that  xht  landlords  ivere  the 
ffffmj  intrnded  to  b^  reHed  in  the  rate  \  and  that  the  names  of 
fSCcupiersv  rriferttd  in  the  fecond  column,  were  only  meant 
to  diftin^ih  the  ptemiflfes,  and  to  dired  the  colle&ors  to 
whom  they  wieri  to  apply  for'  payrtcnf  of  the  rate. 

Ldttl^K^vVoK,  G.  J.-^This  is  the  landlord's  tax.  And, 
when  the  qiieftion  firft  Came  before  the  court,  it  Was  dbdbted 
whether  z  tenaDf,  who  wus  rated  to,  and  paid  the  land-ta^^ 
fliould  gain  a  fettlement  by  it:  bur  in  R.  v.  Bramley  it 
was  obfctVed  that!  **  that  doubt  had  been  gott'enover."  But 
in  this  cafe  no  queftion'  can  arife :  on  the  rate  there  is  one 
colomn  of  the  proprietors,  and  another  of  the  tenants ;  but 
Ae  names  of  the  tenants  were  only  inferted  in  order  to  (hew 
fc¥  what  property  the laxldlords  were  rated.  And  the  jufticel 
ifl^fliis  cafe  have  dated  (what  I  think  they  were  bound  to  do) 
^tet- the  landlord  was  rated. 
"BdtLeR',  J.-^In  R.  v.  Mitcham,  (Cald.  276)  R.  tr.  SM 


L^^^rcnce,  (ib.  3^9),  and  R.  ^.  Endon,  (lb.  374)*  it  was 
held  that,  a^  betwceir  the  public  and  the  tenant,  the  land- 
%%%  ts  the  tenant's  ta)r,  though^  as  betv^eeii  the  landlord  and 
the  tenant,  ir  is  otherwife ;  that,  if  it  be  doubtful  tfn  the 
rate  iiffelf,  \^'hether  the  landlord  or  the  tenant  be  rated,  it 
mull  be  colleafedfrom  other  circumftanccs;  that  the  XznA" 
i%%\\  ffirna  Jade  a  tenant's  tax,  and  that,  if  nothing  appear 
to  the  contrary,  the  occupier  muft  be  prefumed  to  be  the 
fjcrftm  rated*  This  idea  was  not  adopted  in  thefe  latccafes 
for  ihc  6rft  tiine,  for  To  long  ago  as  in  a  cafe  in  30  G^o»  U. 
V^^^fg  /  hid  ''  the  occupier  is  the  pcrfon  wVvou  \o  ^^^^* 
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Cut  whether  the  landlord  or  tenant  be  rated  is  a  quedlon  of 
fa£k»  which  ihould  always  be  found  by  the  jufiices :  here  it 
is  (laicd,  and  we  are  precluded,  by  their  opinion,  from 
cnterir.g  into  the  quellion.      .  Ord^r  of  feflions  affirmed. 

Rex,  v.  GuARDXAifs  qr  thePoor  or  Chichestor. 

Two  Ju0tces  in  March  1 7S9,  adjudged  one  Lover  reput- 
ed father  of  a  badard.  Lover  appealed  to  the  General 
Quarter  Seffions  in  April  following,  where  the  order  of 
filiation  was  qua(hed. 

The  proceedings  now  came  befcfte  the  court,  not  upon  a 
cafe,  but  by  a  certiorari^  and  it  was  moved  to  quafh  the 
order  of  Seffions,  becaufe  the  (latute  18  Eliz.c.  3.  gives  the 
appeal  to  the  next  General  Seffions,  for  this  was  a  Qijarttr 
Seffions,  and  it  does  not  appear  but  that  a  General  Seffions 
might  have  inter vened— and  it  was  fo  held  Rex,  v,  Shaw. 
Salk.  483. 

Lord  KeKyon,  C.  J.  faid  that  the  cafe  cited  did  not 
appear  to  be  one  of  the  mod  authentic  in  Salkeld's  Reports  ; 
but  it  is  a  general  rule  that  every  intendment  (hall  be  mad^ 
t )  fupport  an  order  of  Judices,  and  as  it  does  not  appear 
that  the  General  Quarter  Seffions,  held  on  the  22d  of  April, 
were  not  the  Seffions  next  following  the  27th  March,  we 
will  not  prefqme  it  for  the  purpofe  of  -qualhing  the  order  of 
fcffions.  Order  of  feilions  affirmed. 

Petrie    and    another,    Execvtors    of    Page 
Kkeble,  against  Hannay,  Bart. 

The  tedator,  Sadlier  Petrie,  and  the  defendant,  were 
concerned  in  large  dock  fpeculations  on  a  joint  account,  the 
whole  of  which  were  illegal,  except  a  transfer  of  10,000 1, 
Having  incurred  many  loflies,  they  fettled  with  Portis,  their 
hrdker,  who  had  paid  the  differences ;  and  on  that  occafion 
Ketble  repaid  Portis  all  the  money  advanced  by  him,  ex« 
cept  811  1.  which  was  part  of  the  defendant's  (hare  of  the 
loflcs,  and  for  which  Keeble  drew  on  him  in  favour  of 
Portis,  which  the  defendant  accepted.  N.  B.  264 1,  being 
the  defendant's  diare  of  the  lofs  on  the  legal  tranfadion  of 
ia.oool.  was  included  in  the  811 1.  The  defendant  not 
paying  ihe  bill  when  it  became  due,  Portis  brought  an 
a<^ion,  afier  Keeble's  death-,  againd  his  executors,  the  pre- 
fcnt  plaintifFfy  and  recovered  the  amount,  no  defence  beiog 
fet  upon  account  of  the  illegaliry  of  the  tranfadioo.         .   .. 
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The  prefent  udion  was  to  re-imburfe  the  plaintiffii  the 
money  fo  paid  for  the  defendant's  ufe;  and  they  recovered 
upon  it  at  the  fittings  before  Lord  Kenyon. 

A  rule  was  obtained,  to  fliew  caufe  why  theverdi£k 
fliculd  not  be  fet  aftde,  or,  at  lead,  reduced  to  tiie  fum  of 
264!- 

Bearcroft,  Mtngay,  and  Ruflcl,  now  (hewed  caufe;  and 
fatdj  this  cafe  was  not  within  the  ftatute,  7  George  II.  c.  8» 
to  prevent  fiockjobbing,  as  it  was  not  an  adidh  to  fatisfy 
djfierences  of  dock,  but  to  recover  money  paid  to  Portii 
under  the  defendant's  authority  ;  and  they  reded  upon  the 
cafe  of  Faikney  v.  Reynous  (4  Burrowes  2069),  whence 
the  defendant  pleaded  againft  a  bond  that  it  was  for  ilock- 
jobbing  differences,  and  the  court  held  that  the  plaintiiT  was 
entitled  to  recover  what  he  had  paid,  though  for  an  illegal 
pnrpofe.  At  all  events,  they  contended  they  were  er.tttled 
to  recover  the  264  U  as  that  was  perfedly  clear  from  any 
objedion  arifmg  upider  the  ad. 

Erfkine  and  Wood,  contra^  faid  the  tranfadion  was  al- 
together Illegal,  and  came  within  the  fpirit  of  the  ad;  and 
that  the  ;t64l.  could  not  be  feparated,  the  whole  being  one 
general  fcheaie  of  fpeculation.  Thefe  parties  vfcrc  pariUi^ 
prs  criminssy  and  one  partner  cannot  call  upon  another  for 
his  contribution  to  a  lofs  arifmg  out  of  a  matter  prohibited 
by  law.  Suppofe  a  partnerlhip  contract  for  fmugglcd  goods, 
and  one  pays  the  whole,  he  would  not  be  luffered  to  recover 
againft  the  other. 

Lord  Kenyon,  C.  J.  —  As  to  the  264 1.  I  have  na 
doubt  whatever.  It  was  a  fair  tranfadion  ;  the  (lock  ac* 
tually  purchafed,  and  the  transfer  made :  none  of  the  pro* 
viiioos  of  the  ad  were  infringed ;  and  it  is  too  much  to  fay 
that,  becaufe  the  other  tranfadions  were  invalid,  ihis  (hall 
not  be  binding.  But,  on  the  principal  quedion,  I  have  not 
fbrmrd  a  decifivc  opinion ;  and  I  have  not  heard  any  ar- 
gument TO  convince  me  that  the  plaintiffs'  demand  can  be* 
enforced.  The  great  difficulty  is  to  diAinguifh  this  cafe 
from  th^t  of  Faikney  V.  Reynous;  but  thit  does  not  at 
prefcfii  ^ippear  to  me  to  conclude  this  quellion.  That  was 
an  aSion  on  a  bond;  and  the  whole  arguaicnt  at  the  bar, * 
anil  the  dccifton  of  the  court,  proceeded  on  ihe  ground  that* 
ihey  couUt  not  uke  into  confideraiion  matter  which  was  not 
pcoprrly  iotro<itKed  by  the  plea.  And  they  thought  ihaf, 
SIS  nothing  illegal  between  ihofe  parties  was  difclofed  oii 
I  he  r«.cDrd,  the  payment  of  the  money  cculd  not  be  refiftcd. 
hi*  iir*Gtd:ic  cafe  of  a  bond;  and,  if  we  confidcr  th\^ 
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cafe  S  priori  on  the  ground  of  policy^  and  reColleA  the  in* 
fioite  fnifchiek  brought  on  indiYiduiil^  by  means  of  (lock-* 
jobbing,  it  is  to  be  wi(hed  that  the  remedies  offered  by  rhtf 
hrgitlaturc.ftiould  extend  to  the  whole  mifchirf.     Now,  I 
do  not  fct  how  that  can  be  done  fo  cfFeSually  as  by  faying 
I  hat  no  perfon,  who  is  concerned   in  fuch   a  tranfadton^ 
fltftll  recover  any  demand  arifing  out  of  it  in  a  court  of  law. 
The  firft  a&ioo  which  was  brought  againft  thefe  plaintiffs 
was  on  a  bill  of  ejichange,  which  had  been  accepted  by  the 
c'efcndane  on  account  of  the  loifes.     Now,  it  rs  clear  that 
ibat  adion  did  not  merge  the  original  demand,  smd  the 
whole  tranfaSton  may  ftill  be  brought  befcfe  the  courr  ; 
andy  if  it  appear  to  (he  court  that  3t  bill  of  c^tchange  is 
ijWen  without  any  confiderafion,  it  rs  mtdufff  faffum  ex  quo 
nmoriiura^io  ;  or>  if  for  an  illegal  confidcration,  the  whole 
matter  may  be  examined.     But,  m  the  cafe  of  ^  bond,  the 
coaiuieration  caanot  always  be  gone  into,  as  in  the  inflanc^ 
of  a   voluntary  bond.     In  this   cafe   the  teilator  and  the 
defcrJanti  were  partners  in  an  illegal  tranfadJion,  in  which 
Pactis  the  broker  a>3edas  agent,  knowing  it  to  be  contrary 
10  bw,  fincc  every  man  is  bound  ro  take  notice  of  public 
laws..    Now  it  is  a  rule  that  tlio(e,  who  come  into  a  court  of 
jufiice  to  feclc  redrefs,  muft  come  with   cfrean  hands,  afnd 
iDu(V  difctofe  a  iranfaSion  warranted  by  Taw.     And  I  can- 
not didinguifh   this  cafe  from  that  of  fmuggling,  put  at 
tii«  bar,  where,  if  one  of  two  partners  advance  money  in  a 
finiiggling   tranfaQion,  he  cannot  recover  his  proportion  of 
ir  flgainft  his  partner,  becaufe  the  tranfafition  is  proMhited  ; 
and  yet  fmuggling  is  not  malum  infe^  as  contradiftinguifhed 
(rem  malum  prohibitum,     \i  this   tranfaftion  had  been  dif- 
c.lofoji  in  tiic  former  action,  Portis  could' not  have  reco- 
vercii.     Now*,  fuppofingihc  bill  of  cxchnnge  puts  the  plain- 
fiiTsin  his  Tituation,  they  arc  not  affiled  by  it ;  or  confider- 
ing  thcniy  on   the  other  hand,  ftanding  ip  their  own  fnu- 
fttiop,  unconnected  with   Portis,  they  then  appear  as  part- 
ners in  a  mitler  prohibited  by  the  laws  of  the  country,  and 
cannot  therefore  have  reconrfe  to  thofe  laws  to  enforce  their 
conlravi.     But  at  prefcnt  I  fpealc  with  great  diffidence  ;  and 
I  ihali  be  glad  tocorreft  this  opinion,  if,  on  reconfideration, 
1  fi;:d  I  am  miftaken.     I   wifti  however  -to   have  it  under- 
jlcc;i,  that  !  do  not  mean  to  diflurh  the  cafe  of  Faikney  u. 
lltynous ;  there   the  court  did   not  think  tbemfelves  war- 
1  lined  in  fnying  tliat  fiitrcitnt  was  difclo'cd  on  the  record 
to  bring  the  cafe  within  the  ftatutc:  but  here  the  whola 
tranfadton  may  be  enquired  into,  which,  on  examination^ 
15^  I  tiiinkj  prohibited  by  thai  a^. 
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AsHH.UK$Ty  J.-nl  think  that  this  cafe  mud  be  governed 
hy  that  of  Faikney  v.  Rf  ynous ;  and,  if  wc  were  to  iieter* 
mine  dqw  for  the  defendant^  we  mull  overturn  that  cafe. 
The  court  did  not  proceed  in  that  cafe  on  tlie  ground  that 
ii  was  an  aSion  on  the  bondj,  for  they  permitted  a  difcuflion 
of  the  fads:  but  they  faid,  ihar,  even  aJinitting  them  to 
be  rrucy  ftill  it  was  no  defence  to  the  adion ;  and  l^rd 
Mansfield  and  the  whole  court  proceeded  on  the  ground* 
that  as  it  was  not  majum  infe,  but  only  malum  pnJiibitum^ 
and  as  the  plaintiff  was  not  concerned  in  the  ufe  witich  the 
other  made  of  the  money,  it  was  a  fair  tranfaflion  between 
tbofe  parties.  I  (ee  no  diflFerence  between  that  cafe  and 
the  prefeat. 

BuLLSR}  J. — About  the  264I.  there  can  be  no  doubt. 
Hut,  in  order  to  confider  the  great  queftion  in  t lie  cafe* 
whether  the  pUintiffs  are  entitled  to  recovvr  the  large  fam 
under  the  ctrcimiflances  which  are  difcloftrd,  it  is  .neceflary 
to  trace  this  tranfadion  to  its  origin,  for  it  very  much  de-t 
pends  on  the  Hght  in  which  this  queilion  mud  have  been  con- 
fideredf  if  Poriis  had  been  the  plaintiff.  Wc  may,  \ 
think,  infer  that  the  defendant  confented,  and  requeiled 
Portis  to  pay  the  differences  in  the  (locks.  And  here  \ 
a^ree  that,  in  the  cafe  of  an  illegal  tranfadion,  if  one  per- 
fon  pay  money  for  another,  without  an  exprefs  authority, 
he  cannot  recover  it  back;  for  there  is  a  wide  differencoi 
between  partners  in  legal  and  illegal  contrads :  in  the  for-r 
mcr,  if  one  of  the  partners  pay  the  whole  of  apartncnhip 
debt  without  any  exprefs  promife  from  the  other,  the  law 
gives  him  a  right  to  recover  it  b«ick  in  an  adion  for  monejf 
paid  to  the  ufe  of  (hat  other  partner ;  and  it  proceeds  on 
this  ground,  that  both  arc  liable  to  pay.  But  in  the  cafe 
of  illegal  contraSs,  as  they  are  not  bound  to'  pay,  one  of 
them  cannot  acquire  a  right  of  a3ion  againll  theothepbyy 
paying  the  whole  withftut  his  confent ;  but  he  muft  have 
the  confent  of  that  other.  'J  he  queftion  therefore  here  is, 
ivhetjierthe  court  cannot  infer  from  the  evidence,  that  the 
flToney  was  paid  with  the  anthority  of  the  defendant ;  and  t 
thick  wc  are  bound  to  draw  that  conclofion.  It  appears  that 
the  defendant  agreed  to  pay  his  proportion  of  the  lofs,  and 
sicccpied  a  Bill  drawn  on  him  by  Kecble  in  favour  of  Portis. 
How  then  vvould  the  cafe  have  ftooil,  if  Portis  had  been 
the  pkmtifF  ?  And  here  I  agree  with  my  brother  Afhhurfl, 
lliaU  as  IVirris  paid  the  money  with  the  conftnt  of  thft 
defcpd^n!^  he  would  be  entitled  to  recover  it  back  ^^t  'n,. 
uaLefa  the  determination  of  Faikney  v.  Reynous  be  not 
mc  Yight  may  ^lerJiaps  be  thrown  on  iVvaX  c^At^ 
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•from  conndering  the  time  when  !t  was  argued  :  It  came 
before  the  court  in  E.  7  Geo.  lil.  juft  at  the  rime  when 
the  qtieflion  in  pleading,  whether  a  defendant  could  aver 
nny  thing  Jf^or/ the  condition  of  the  bond,  had  undergone 
nrjuch  difcuflTion  in  Weftminfler-hall.  But  it  is  now  fully 
fettled,  that  matter  dehors  the  bond  may  be  pleaded.  And 
it  would  be  highly  inconvenient  if  it  were  01  her  wife;  for 
no  perfon  who  is  engaging  in  an  illegal  tranfadion  would 
be  fo  abfurd  as  to  ftate  the  illegality  of  it  on  the  bond  itfelf. 
In  Faikney  v.  Reynous  Lord  Mansfield  was  filent  on  the 
queftion  of  pleading ;  and  he  gave  his  opinion  on  the  ge* 
neral  ground,  that  if  one  perfon  apply  to  another  to  pay 
his  debt  (whether  contraded  on  the  (core  of  ufury,  or  for 
any  other  purpofe,  it  makes  no  difference)  he  is  entitled  to 
recover  it  back  again.  And  he  did  not  feem  to  confider 
that  there  was  any  diftinSion,  whether  the  debt  arofe  on  a 
l>ond  or  other  fecurity.  1  he  three  other  judges  alfo  con- 
curred ;  and  (aid,  *'  that  it  remained  a  good  bond  on  the 
**  face  of  it,  till  the  obligor  (hewed  that  it  was  bad.'*  So 
that  the  conclufion  drawn  by  them  is,  that  the  tranfadion, 
as  difclofed  by  the  plea,  did  not  make  it  illegal  as  between 
thofe  parties.  Therefore  I  think  that  this  cafe  is  governed 
by  that  of  Faikney  v.  Reynous. 

Grose,  J. — !  agree  clearly  as  to  the  fmaller  fum;  and  I 
cannot  dirt inguiih  this  cafe  from  that  of  Faikney  v.  Reynous, 
upon  which  1  give  my  judgment. 

Ruiledifcharged. 

RoLLESTON    and  ether  s^    AJfignees  of  Mar  gets  OK,  a 
Bankrupt t  v.  Hibbert  and  others. 

On  an  adion  of  trover  for  a*  (hip,  the  general  ifTue  wa$ 
pleaded,  and  the  following  cate  relerved. 

CASE. 

The  bankrupt  being  indebted  to  the  defendants  in 
2000 1.  on  bills,  which  they  had  accepted  and  paid  for 
him,  on  the  21ft  of  June,  1788,  gave  them  his  promiffo- 
ry  note,  payable  in  three  months;  and,  by  way  of  fecurt* 
t)',  executed  to  them  a  bill  of  fale  of  the  (hip  Commei'ce, 
and,  at  the  fame  time,  depofiied  in  their  hands  the  grand 
bill  of  f<ile,  and  alfo  a  policy  of  infurance  on  the  (hip 
from  London  to  Jamaica,  and  back  again.  The  bill  of 
fale  was  ahfolute  on  the  face  of  it,  and  in  the  ufual  form, 
but  it  did  not  contain  a  recital  of  the  certificate  of  the  re- 
i'/lry  of  the  (Iiip,  as  required  by  flat.  26  Gqo,  UU  cap.  «p. 
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J  1 7.  But  at  the  time  when  the  bankrupt,  executed  the 
bill  of  Hile,  and  depofited  that,  together  with  the  grand 
bill  of  fale  and  policy,  with  the  defendants,  they  gave  him 
W  acknowledgment  in  writings  pr^mijtng  /#  return  the  famt 
upon  payment  of  the  note.  On  the  21  ft  of  June,  1788,  tht 
(bip  was  in  foreign  parts,  and  did  not  arrive  in  England 
till  the  2ad  of  November,  1788.  The  bankrupt  ftopped 
payoKnt  the  3d  of  July,  1  788.  On  the  18th  of  the  fanw 
niontb,  a  commiflion  was  ilTued  agairlft  him ;  and  on  the 
8cb  of  Auguft  his  efleds  were  afligned  to  the  plaintiffs. 
Immediately  on  the  (hip's  arrival  in  England,  the  defen« 
dants  took  pofTeflion  of  her,  and  (lili  continue  in  poflfeflion. 
After  the  2 lil  of  June,  1788,  and  before  his  bankruptcy^ 
the  bankrupt  paid  to  his  creditors,  in  the  courfe  of  hit 
trade,  between  3000 1,  and  4000 1.  And  it  was  alfo  found 
bj  the  cafe,  that  the  bill  of  fale  was  not  executed  by  the 
bankrupt  in  contemplation  of  bankruptcy. 

Shepherd,  for  plaintiffs,  faid,  the  defendants  could  not 
detain  the  (hip  either  as  a  purchafe  or  a  lien.  It  coujdnot 
be  a  fale,  becaufe  the  (latute  26  Geo.  III.  cap.  60,  i  179 
enads  **  that  when  and  fo  often  as  the  property  in  any 
**  ihip  of  a  Britifh  fubjed  (hall  be  transferred  to  any  other 
**  Briti(h  fubjcS,  in  whole,  or  in  part,  the  certificate  of 
**  the  regifiry  of  fuch  fhifJbalJbe  truly  recited  in  the  billy  or 
"  other  infirument  of  fale  y  otherwife ,  fuch  bill  of  fale  fhall  bf 
"  utterly  null  and  void,  to  all  intenls  and  purpofcs."  'I'here- 
fore  the  fale  of  this  (hip  is  void,  and  the  bill  of  fale  a  nul- 
lity. The  defendant  cannot  have  a  lien  to  enable  him  to 
retain  the  (hip  to  fatisfy  his  demand ;  for,  as  the  bill  of  fale 
is  void,  there  is  nothing  to  (hew  the  (bip  was  delivered  (or 
any  fpecific  ffurpofe.  And  if  any  thing  in  this  tranfa£bion 
cooid  make  it  binding  in  a  court  of  law  as  a  lien,  4ininterefi 
would  be  created  in  the  (hip,  which  is  exprefsly  provided 
againft  by  the  (tatute.  Foreigners  might  claim  in  the  fame 
maimers  and  the  whole  policy  of  the  law  fubverted.   . 

The  cotmfel  on  the  other*  fide  fpoke  very  fully;  but,  as 
f  he  chlci  arguments  were  afterwards  recited  by  the  judges, 
if  b  ticedj^Ss  to  give  them  in  this  place. 

Lord  Kinyon,  C.  J.— The  queftion  is,  whetherthis 
bill  of  faic  is  an  effedive  tnllrument  to  convey  the  pro- 
fitrty*  "^rhe  (latute  declares,  in  t!)e  moft  pofitive  terms, 
Cbch  bill  of  r^ile  to  be  abfolutely  void.  In  anfwer  to  which 
U  was  urgtj^dj  that  it  was  not  neceffary  this  property  (hould 
be  coaieye<J  by  a  written  inflrument ;  but  cenainly,  if  the 
parties  do  fo  convey,  they  (hall  cot  refer  to  any  other  agree-> 

mu     And  here  the  litJc  of  the    defendant  V)t\vi%  t^-* 
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duccd  to  writing,  though  it*be' void,  they  CAni^ot  go  irito 
any  ,other  agrcrement.  It  is  lik€  the  cafe  of  a  bill  of  fal^ 
without  Aam^s,  which  could  not  be  produced  in  evidence; 
but  the  vendor  woold  not  be  fafiered  to  refbrt  to  parote« 
evidotoce  of.the  agreennent.  '- 

:  Ir  is  afgued  that  this  ftatute  does  not  apply  to  tranifer 
fffiips  at  fea^  it  being  impolTible  to  comply  with  the  a£t 
in  that  ca(e>  becaufe,  the  cercificate  being  on  board  the  (hip^ 
reference  could  nt)t  be  had  thereto;  but  the  words  of  tiM 
17th  fedioti  are  general,  and  rtiake  no  exception  of  fa^h 
cafes;  befides  the  parties  might  recur  to  the  regiftry  atth^ 
Coftom-hooiev  xihere  a  duplicate  is  kept.  Th^A  it  ia 
{atd«  the  defendants  bad  a  lien  on  the  ihip  to  the  atnotfnl 
ciitbtir  demand  (  but  that  is  not  fo^  for  the  bill  of  fafe 
profefles  to  convey  the  abfolute  propeity.  Andfuppofifng 
that  the  bsnkrupt  had  never  called  fur  a  return  of  the  fliipi 
from  what  time  can  the  tide  of  the  vendees  be  faid  10 
accrue  ?  Was  it  only  from  the  time  when  the  fum  of  4000  I. 
became  due,  and  was  not  paid  ?  On  payment  of  that  fum 
indeed  the.  vendor  would  have  had  a  right  to  caU  for  tf 
Kturn  of  the  fhrp;  butuhat  could  notdivefl  the  interrfie-i 
dtate  property  of  the  vendors^  under  the  bill  of  fale.  TYX 
law  wasfo  with  refpeft  fo  real  prof>erfy,  prior  to  the  i4tk 
Geo.  11.  cap.  26;  before  vhich  tUne  Conditional  furrendef^ 
were  made  by  tenants  £or  life  to  make  good  terranfs  ib 
iht: precipe  to  fuffer  common  recoveries,  which  furrendei*S 
were  to  be  avoided  by  ihe  payment  of -large  foms  on 
paiticolar  days,  when  the  furrenrferces  wcrei  to  reconvey: 
BOW9  if  during  tlut  interval  the  whole  property  did  noc 
pafs  to  the  hirrenderces,  fuch  recoveries  would  have  been 
voidv  but  undoubtedly  the  property  did  pafs  in  fuch  cafes* 
80-  in  the  cafe  of  a  mortgage,  where  a  defcent  is  caft  beforo 
It  becomes  abfolute,  the  legal  eflatt  mnft  defcendaccording 
to  the  terms. of  the  mortgage,  notwithitar.ding  the  day  of 
redemption  is  not  pa  (Ted.  '^l  here  is  nothing  in  the  ad  of 
parliament  to  warrant  our  giving  effed  to  this  bill  of  fale. 

AsHHORsT,  J,~lf  wer decide  thisbtllof  faletobegood 
to  a  particular  intent,  we  Ihould  go  in  dircft  oppofition  XH 
tbe  ilatute,  which  renders  all  bills  of  fule,  which  do  not 
ocmply  with  the  r-cquifites  of  the  a3,  null  and  voidf  to  all 
UiUni  rand  pur fofes.  It  is  faid  the  (latute  could  not  be  cortd- 
plied  wiih,!  becaufe  ti)c  certificue  was  with  the  fliip  at  fea 
at'iheitime  the  bill  of  fale  wa$  made;  but  that  is  ^lly  an* 
6veied,  as  they  miglit  have  extraSed  it  from  the  regtftry 
at  the  CuOom'-hoafe.  I'hen  it  is  faid  the  defendants  have? 
ft* lien  oii>  the-  Ibip,  anJ  may  retain  the  poiTsiffrion.    That- 
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might  be  an  argument  againft  the  bankrupt  himfelf;  bur, 
iiacc  the  bankruptcy,  all  the  creditors  have  an  equitable  lien 
QP  his  Qftaie ;  and  when  two  equities  meet,  the  legal  titb 
muA  pr^vml,  which  is  with  the  plaintiflF. 

Bvi't'Kit,  .J.-T*U  is  a  hard  cafe,  that  the  defendants, 
whp  hitve  aded  fairly,  (hould  lofe  the  benefit  of  their  fe- 
eucity  &  but  it  is iriipoflible  to  get  oyer  the  (latute.  It  has 
been  cooicfujed  that  this  cafe  is  not  within  the  ad;  id, 
as  the  (hip  was  fold  at  Tea ;  and,  2dly,  becaofe  the  defen- 
jaPII  acquired  no  right  to  navigate  the  (hip,  which  was  the 
only  Pt^^  ^  ^^  icgiflature.  As  to  the  firft  :  I  think  that 
ibe  olbef  claufcs  of  the  (btute  are  decifively  againft  it ; 
liec^ufe  the  cafe  of  a  fale  of  a  (hip,  either  at  Tea  or  in  a 
forfign  port  if  a/frfigner,  b  exprefsly  provided  for  by  the 
I5lh  fe^ton;  thco,  tf  we  fee  that  in  one  part  of  this  (latute 
the  Icgidliture  had  in  view  the  fale  of  a  (hip  at  Tea  or  in  a 
foreign  port,  and  made  fpecial  provifions  for  fuch  a  pur- 
chafc  by  a  foreigner,  it  cannot  be  argued  that  the  felling  of 
a  (hip  at  fta  in  other  cafes  was  not  in  the  contemplation  of 
the  l^flature :.  but  it  (hews  that  they  only  intended  to 
make  one  exception,  leaving  all  other  citfcs  within  the  ge- 
^9r^  worda  of  the  17th  fedion.  Befides,  before  fuch  an 
argunMnt  ought  to  be  adopted,  it  ought  to  appear  that, 
^yond  all  cpnlroverfy,  the  parties  could  not  comply  wtcb 
the  requifiies  cf  the  fiatute,  and  that  this  was  a  ca/ut 
mj/uil  whii:b  is  by  no  means  to  be  colleded  from  the 
ftatute. 

The  feoond  ground  of  objedion  is  not  well-founded, 
becaufe  there  isr  an  abfolute  transfer  of  the  property  by  the 
teUof  faU;  whereas,  to  found  that  argument,  it  ought  to 
bn^be^n  (hewfi  thai,  indepetNlently  of  thi$  aA  of  par-* 
l^mieaN  the  defeiidants  had  no  right  to  navigate  the  (hip 
HCiifer  the  title  they  bad  acquired.  If  fuch  an  argument 
QMlM  prevailt  IE  would  be  laying  that  every  inifa-unoent 
iipp^T  av;)il,  though,  exprefsly  declared  void  by  Aatute.  It 
laai  argue4»  ^^^  the  1 7th  fedion  of  the  ftatute  cannot 
fmitnd  to  all  cafes  \  but  that  has  always  been  conftderedas  an 
excepted  cafe  ;  aiit!  this  is  a  transfer  by  the  party.  It  was 
then  cantendcd,  that  if  the  plaintiffs  had  filed  a  Bill  of 
Chancery  to  compel  pofTcflion,  they  muft  firft  have  fatisficd 
the  demand;  but  that  argument  is  not  applicable  here  ;  for, 
III  ilur  cotiFt,  he  \uho  aflu  equiry  muft  firft  do  equity ;  and, 
il  f^ch  a  bill  would  have  beep.difmiflfed,  it  would  be  becaufe 
the  dCiTiind  \va^  unconfcientious ;  but  that  would  not 
dc€id«  the  property  of  the  (hip.     The  argument  ought  to 

futher,  and  (he  w  that,  if  the  defendants  in  lK\set^le\v^^ 
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applied  to  a  court  of  equity  for  the  (hip,  that  court  would 
ii^ve  decreed  it.  I  know  of  no  fuch  cafe.  Had  this  been 
the  pra&ice  of  a  court  of  equityi  it  would  have  had  great 
weight  with  me  ;  for,  in  my  opinion^  nothing  can  be  more 
ynfortunate  for  the  fubjed,  than  that  different  rufes  refped- 
ing  property  fhould  prevail  in  the  diflFerent  courts,  and  in 
mercantile  tranfa6iions  particularly.  If  the  defendants  have 
a  clear,  equitable  title,  we  fitting  in  this  court  ought  not  to 
permit  the  poflfefTion  to  be  taken  from  them. 

Grose,  J.  concurred  in  opinion;  and  faid,  this  is  an 
abfolute  bill  x)f  fale  conceived  in  the  flrongefl  terms  $  the 
vendor  could  not  make  a  more  complete  title ;  and  the 
vendee  might  (if  the  (latutc  had  been  complied  with),  have 
carried  this  inflrument  to  market.  The  acknowledgments 
figned  by  the  defendants  only  gave  a  right  of  aQion  to  the 
vendor,  in  cafe  the  hill  of  fale  was  not  returned,  but  it  did 
no(  affcd  the  property  in  the  fhip. 

PoJleOi  for  the  plaintiffs. 

HoLLowAY,  V.  Bennett. 

A  qui  tarn  adion  had  been  tried  at  the  affixes  for  Tome 
penaliiesof  50 1,  under  the  Silk  Weavers  AS,  13  Geo.  III. 
cap.  68.  §  5.  and  verdiQ  given  for  the  defendant,  with  one 
penalty  gaterally ;  but  the  plaintifPs  counfel  chofc  to  apply 
it  to  a  particular  county  and  the  pojlea  was  indorfed  accord- 
ingly :  the  vcrdid  on  this  count  being  confcflTedly  bad  in 
point  of  law,  the  queflion  now  was,  whether  the  finding 
could  be  applied  to  other  counts  that  were  good. 
«  Lord  Kenyon,  C.  J.  —As  this  is  a  penal  a3ion,  and 
the  plaintifF  has  ele&ed  to  enter  the  verdift  on  one  count, 
he  fhall  not  now  retort  to  another.  For  though  the  jury 
would  in  fome  cafes  have  no  difficulty  in  givit^  their  verdtft 
on  any  count,  yet  in  others  that  would  not  be  Warranted. 
^  And  though  in  this  cafe  the  verdiA' was  general^  the  appli- 
cation of  it  by  the  plaintifTs  counfel  to  one  point  mufl  bind 
them.  And  it  is  admitted  this  count  canaot  be  fupported» 
therefore  The  judgment  was  arrefled. 

.    Rex,  v.  Withers. 

The  defendant,  having  been  con vi fled   of  writing  and 

publifhing  a  libel  againfl  Mrs.  Filzhcrbert,  was  brought  up  . 

tor  judgment.  •  -i 

Erjhnf^  againfl  the  defefnlaftf,  produced,  ifi  order  to  ^f-  r 

,  graiatc  ihc  ftmience,  a  pamphlet  written  Vy  the  defeiMblli  . 

iftvr  - 
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mfter  the  trials  and  more  libellous  than  that  for  which  he 
had  been  convided. 

Dallas^  for  the  defendant,  objeded»  and  faid,  that  this 
fecond  publication  might  be  profecuted  as  a  new  crime, 
but  coald  not  be  brought  to  aggravate  the  prefent  puniih- 
ment.  It  was  depriving  his  client  of  the  advantages  of 
trial ;  and,  as  he  was  liable  to  be  profecuted  for  ic  after- 
wards, if  it  was  now  taken  into  confideration,  he  might, 
in  eSed,  be  puniffied  twice  for  the  fame  offence. 

Lord  Ken  yon,  C  J.  faid,  the  fubfequent  condu3of 
the  defendant  is  generally  brought  to  extenuate  the  of- 
fence ;  but  it  may  alfo  be  produced  in  aggravation,  though 
the  court  in  fuch  cafe  will  inflid  no  greater  punifhment 
than  the  principal  offence  would  warrant ;  but  the  de- 
fendant fhouid  be  allowed  time  to  anfwer  the  prefent  af- 
fidavit. 

He  was  accordingly  brought  up  on  a  fubfequent  day, 
and,  producing  no  affidavits  in  anfwer,  was  fentenced  to 
pay  a  fine  of  50  I.  to  be  imprifoned  twelve  months  in 
Newgate,  and  find  fureties  for  his  good  behaviour  for 
three  years. 

Davies,   v.   Cottlk. 

A  role  was  obtained  by  the  defendant,  to  (hew  cauie 
why  there  (hould  not  be  the  fame  judgment  as  in  cafe  of 
non-fuit,  on  die  ufual  affidavit  that  the  plaintiff  had  not 
(Proceeded  to  trial,  after  giving  regular  notice:  this  rule 
was  afterwards  difcharged  on  an  affidavit  from  the  plaintiff, 
that  the  defendant  had  agreed  10  pay  12  guineas,  on  ccn- 
dition  the  a6lron  was  difcontinued^  and  that  this  agree* 
ment  took  pUcc  fubfequent  to  the  fWd  notice  of  trial. 

Motion  to  ilifcharge  the  fecond  rule,  three  perfons 
[livetrmg  ihu  Uie  plaintifPs  affidavit  was  utterly  untrue. 

LoRu  Kenyon,  C.  J.  — The  court   will  not  go  into 

the  t'ubjed  again  on  the  ground  of  cods  only  :  the  plain* 

^  tiff  may  be  indified  if  he  has  fworn   falfely.     The  court 

laifht  perhaps  iiave  given  time  to  examine  into  the  matter, 

tf  it  had  been  uiged^  at  the  time,  that  the  affidavit  was  falfe. 

Rule  refufcd. 

Waugh,  v.  Austin. 

ttn  the  interlocutory  and  final  judgment,  the  plain- 
ime  a  bankrupL    and  fued  out  executioci  in   hii 
^ufnjmm/,   ^nd  charged  the  defendant  m  cuftod^  o^  xVvft 


^y  « 
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marflial.     The  quedion  was,  whether  the  aflignees  (hpuld 
not  have  fued  out  a  fare  facias  to  revive  the  judgment, 
'  and  then  have  chaiged  the  defendant  in  execution^ 

Woodm  foppon  of  the  execution^  cjted.Bibbin  v..  Mantd, 
(zWilibij,  358)  i  where  plaintiff  became  bankrupt  after 
the  interlocucory^  and.  eicecuted  a  writ  of  enquiry  in  hid 
own  name. 

Baldwfij  contra,  faid,  that  the  djefc;nd;int  inlhi«  cafe  bad 
no  opportunity  of  pleaoii^,  an()  was  therefore  without,  re- 
medy,, unlefs  the  court  ail^lUd  him. 

By  the  court. — The  bankn.picy  of  the  plaintiff  does  not 
abate  rhc  ^uit ;  and  affignees  frec^uent)}^  continue  the  bank"* 
rupt'd.fuit  in  bis  nan^e. 

A^lication  dirnMfled. 

Barrikgton,  v.  Rex,  in  Error. 

Writ  of  Error  to  reverfe  an  Outlawry  in  Felony^ 

It  was  afligned  for  error,  inter  alia^ 

I.  That  the  writ  of  capias  cujn proc/amatione,  alleged  to.  be 
iffued,  does  not  require  tlic  faid  G.  Harrington  to  render 
himfelf  to  the  fheriff  of  Middlefex,  fo  that  the  faid  fheriff 
might  have  his  body  before  the  jiiflices  therein  named  at  the  re-' 
turn  of  the  faid  writ,  as  by  law  it  ought  to  Jiave  been  done  ; 
but,  on  the  contrary  thereof,  requires  the  faid  G.  Harrington 
to  be  before  the  juflices  at  the  return  of  the  faid  writ^  which  ia 
contrary  to  the  law  of  the  land. 

II.  That  the  faid  writ  of  proclaniation  does  not  appear 
to  be  iffued  or  executed  as  the  ffatute  in  that  cafe  made, 
and  provided  requires. 

III.  That  it  is  not  alleged,  that  the  faJd  G.  Harrington, 
^as-exaQed,  or  demanded,  at  the  Sheriff's  County-Court 
of  Middlefex,  holden  at  the  houfe  known  by  the  name  o^ 
the  Sheriff's-Office  in  Took's-Court,  Curfitor-Street,  and 
in  and  for  the  county  of  Middlefex,  as  by  law  it  ougbl« 
to  have  been". 

IV.  That  the  faid  G.  Harrington  is  alleged  to  be  a. fifth, 
time  demanded  and  outlawed  on  the  21ft  day  of  February. 
in  the  28th  year,  £!fr.  when  it  appears  by  the  faid  writ  of 
capias  cum  proclamatione,  and  the  (aid  proclamation  returned 
thereon,  ihat  he  the  faid  G.  Harrington  had  a  day  giveiu 
to  be  before  the  juftices  therein  named,  until  the  genera^ 
feffion  o£  the  [jeace  next- after  the  i.ft  day  of  Febru3^ry».'itt 
the  aSih  year,'  ii'c  being  the.iiisth  day  of  that  montbn   ; 
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Lord  Kento-V',  C  J. — I  am  very  glad^  from  the  cletr- 
nefs  of  one  of  the  objedtons,  to  be  relieved  from  the  iie«^ 
€eflity  of  glaring  any  opinion  on  the  others.  The  ph>- 
ceedings  ia«  this^  cafe  impute  to  the  prifoner,  that  he  ha^^ 
been  guilty  of  difcfcedience  of  the  law  :  they  require^  tha6 
he  (bould  render  bimfelf  to-  the  juftices  at  the  generals 
feflions  of  the  peace  nest  after  the  ift  of  February  them 
mxt  enfuing;  and  that-  time  is  afcertaiaed',  by  another 
part  of  the  record^,  to  be  oil  the  a-jth  of  February:  biity 
before  that  day  arril^ed,^  nanoely^-  on  the  sift  of  February^ 
the  fentence  of  outlawry  is  pronounced  oh  him.  It  is  clear 
that  the  difobedience  of  the  law,  for  which  he  was  to*  be^ 
puniflied,  never  happened';  for  the  day  was  not  arrived>( 
on  which  he  wa»  required'  to  render  htmielf.  ThdrefbreV 
on  the  plaineft  principles  of  common  fenfe»  without  look'* 
ing  after  critical  ob]e€tions>  I  am  of  opinion,  that  this  ou^|< 
lawry  muft  be  reverfed. 

AsHHVRST,.  J.— of  rtie  fameopinion« 

BuLL£Ry;  J. — I  am  glad  that  we  are  not  called-  upon  to* 
fpge  any  opinibn  on  the  third  objedion  ;  though  I  confeft) 
I  have  a  ftrot^.  opinion  upon  it.  I  do  not  know  that  it- 
has  ever  been  determined,  that,:  in  any  return  msde  by  ar 
Iherifr,  any  technical  form  of  words*  is  neceflisry  :*  certatit' 
requiiites  muft  be  obferved  ;  but,  if  obferved  in  fubftancev 
and  the  return  be  not  in  equivocal  terms^  a  great  deal  ok 
argunnent  is  neceflary  to  convince  me-  thiat  fuch  a  return 
i»  bad.  But  the  lift  objeSion  is  perfedly  clear.  The 
flatute,.  S-Hdn.  Vh  cap.  iO|.  Which  ha^^been^ referred) to^ 
hat-  no  relation  to  this* cafe :  that  ad  only  applies  to  inr- 
didments  in  one  county  agiiinfl  offenders  refiding;  in  an- 
othefv  andonly)  to  c^es  where  it  appears,  on  the  face  of 
Am  iiidtdinent,  that  be  does  nefid^  out  of  the  county. 
There  the  legifldture  have  required  that  a  proclamation 
(h&ll  iffim  with  1  fecond  capias,  and^  gO'into  theooanty 
where  the  perfon  indtded  lives;  and,  it  is; true,  in  fuch  «' 
cafe,  the  writ  muft  require  the  perfon  indifted  to  appear 
before  the  juftices  at  the  return  of  the  writ :  but  that  re- 
turn 13  bctore  the  time  of  the  outlawry  ;  for  there  muft 
be  a  fhrUf  capiat  before  the  outlawry  can  iflue  ;  all  thofe 
are  preparatory  fteps  to  the  outlawry,  and  the  prifoner's 
apr^^rance  is  required  in  order  to  prevent  the  outlawry^ 
But  rhif  13  a  very  different  cafe;  fbr here  the  writ  is  re** 
tumsblc  after  the  outlawry  is  complete.  In  looking  into 
I  He  precedents  on  this  fuBjeS,  there  is  one  of  The  King 
V*  Cranftoun,  for  the  nolurder  of  Mr.  BUndy,  which  dt- 
fafg  xWmuojig  becdtife  feme  of  the  mod  eiOAitetvv  ^jwdl- 
^^  '  C  ^  x\em^^ 
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tlemen  of  the  profeiTion  were  employed  in  it ;  and  there- 
fore it  is  natuial  to  fuppofe  that  great  care  was  taken  in 
fettling  tbt'.t  outlawry  ;  and  in  that  I  obferve,  that  the  writ 
o(  capias  cum  prockmatione  Tt<{\\\xtA  Cranftoun  to  render  fiim* 
ftJfto  the  Jhcriffjfs  that  the  fieri ff  might  have  his  body  before 
thejufiices  at  the  return.  Sic  The  form  of  outlawry  in 
civil  cafes  is  alfo  material  to  be  considered.  The  flat.  31 
El.  cap.  3.  fettles  the  form  in  rmV  proceedings;  and  4  5«f 
5  W.cap.  22.  §  4.  extends  the  provifions  of  the  former 
a&  to  criminal  cafes,  before  judgment.  For  there  is  a  dif- 
ference in  that  refpeS,  whether  the  outlawry  be  after  or 
Af/or;  jadgment ;  for,  if  after  judgment,  no  proclamation 
is  neceffary.  And  ontefs  that  di^lindion  be  attended  to  in 
Wilkes's  cafe,  that  cafe,  as  reported  in  Burrow,  may  mif- 
lead;  for  the  arguments  are  not  dated.  In  fad,  that  was 
an  outlawry  after  cpnvidion,  and  therefore  it  did  not 
come  within  the  (latuteof  W.  dr  M.  But  that  ftatute  ex- 
tends the  provifions  of  the  3 1  El.  to  criminal  cafes  be- 
fore jdidgment ;  and  therefore  that,  which  has  prevailed 
in  civil  cafes,  is  a  fair  rule  in  this  cafe.  Now,  in^civit 
cafes,  the  writ  of  capias  cum  proclamatione  univerfally  re- 
quires the  perfon  indifted  tO'  render  himfelf  to  the  fieri ff,  fi 
that  the  fieriff  may  have  his  body  before  the  juflices  at  the  re- 
turn,  &c.  Therefore  it  feems  to  me,  that  this  is  a  decifivc 
objeftion,  and  that  the  outlawry  muft  be  revcrfed. 

Grose,  J. — Lam  glad  not  to  be  obliged  to  give  any 
opinion  on  the  other  objeQion ;  for  the  lad  appears  to  be 
decifive.  It  fcems  abfurd  to  pronounce  a  judgment  of 
outlawry  againfl  a  perfon  on  the  2 id  of  February,  for  not 
appearing  on  the  25th  of  the   fame  month. 

OutUwry  rcverfed. 
.  Prifoner  renaandcd  for  trial,  and  reflored  to  bis  former 
rights. 

He  was  accordingly  tried  in  the  December  feflions,  1 789^ 
at  t4ic  Old  Bailey. 


Trial  of  GzoKCZ  Barrikgton. 

George  Barrington  was  indified  for  felonioufly  dealing, 
on  the    19th  of  January,  in  the  29th  year  of  his  prefent 

Majedy's  reign,  at  the  paridiof  St.  Martin  in  the  Fields,  a  -^ 

filk  porfc  value  2d.  and  twenty-three  guineas,  value  24!.  3s/  4 

zttd  one  haU-guinea,  valne  ibs.  6d.  the  property  of  HavtUr4.  ^ 

Le  Mefurier,  l.fq.  privily  from  hii  perfon.                            '  .  ; 

Belftrc  the  Jury  were  fworn,  the  prifoner  faid,  /  I  b«"  ; 

k:tve  to  challenge  thcral    I  own  thai  \  ^im  ^l&vcv^  >\wder  thp*  '  - 
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tuliuence  of  a  report  which  is,  perhaps,  very  untrue. — I 
mean  ne  reflexion ;'  upon  which  the  fecond  Middlefex 
Jury  was  pat  in  the  place  of  the  (ir({. 

Havihrd Le  Mefur'ter.  I  was  at  the  play-houfe  in  Drury- 
lane,  on  the  1 9th  of  January,  1787;!  fa  w  the  prifoner  there  ; 
it  was  at  the  end  of  the  play  :  I  left  my  party  to  meet  my 
fervants.  As  I  came  ink)  the  lobby,  I  obferved  it  was  ex- 
ceilively  crowded :  a  circumftance  then  (truck  me  of  having 
a  great  deal  of  money  in  my  purfe,  which  led  me  to  be  ex- 
tremely on  my  guard.  When  I  got  into  the  lobby,  I  put 
Hiy  watch-^hain  very  deep  in  my  fob,  and  put  my  left  hand 
down  to  guard  my  pocket.  I  went  along,  prefling  through 
the  crowd  to  get  to  my  fervants ;  1  felt  my  purfe  move,  and, 
on  feelii^  my  purfe  move,  I  immediately  got  a  hand  up  in 
ihis  manner  with  my  right  hand,  and  with  my  left  I  turned 
round  to  feize  the  perfon  whofe  hand  I  had.  I  feized  the 
prifoner's  hand  clofc  to  my  pocket,  and  with  the  other  hand 
I  turned  round  and  feized  his  perfon.  I  did  not  fay  any 
thing  to  the  jjiifoner ;  my  aim  and  wi(h  was  to  recover  my 
purfe,  which  I  thought  was  in  his  hand.  ]  had  not  time 
to  feize  tiponhim;  for  a  clergyman,  Mr.  Adean,  ftept  up 
and  faid,  Sir^  you  are  rights  1  faw  him  do  it.  Mr.  Adean 
is  now  abroad.  There  were  people  all  round :  on  Mr. 
Adean's  (lepping  up  to  me,  on  my  having  his  hand  up 
flill,  a  gentleman  from  the  other  fide  called  our.  Sir,  here  is 
your  purfe  ;  and  delivered  me  my  purfe.  It  was  inftantly 
on  feeling  my  purfc  move  thai  1  caught  the  hand^  tl>ere 
was  no  interval  whs^tever ;  neither  the  prifoner*s  hand,  or 
any  hand,  was  ever  in  n[iy  pocket ;  my  breeches  ^pocket  was 
never  unbuttoned  ;  my  purfe,  although  it  contained  twenty- 
three  guineas  and  a  half,  which  is  a  weight,  got  through 
my  pocket  without  being  unbuttoned  ;  and,  on  examining 

my  breeches  afterwards,  1  found  that  my  breaches  was  cut 
through*  No  hand  was  in  my  pockety  Mr.  Adean  and 
tn^'fcif  kept  poffcflion  of  the  prifoner's  perfon;  after  having 
rtcovcreLi  the  purfe,  1  had  the  care  of  it,  and  it  being  known 

,  I  here  was  money  in  it,  I  got  hold  of  his  perfon  with  my 
tft  h:aiKl;  there  was  a  great  deal  of  trouble;  we  were 

^ovrd  about.  But  I  ought  to  ftate,  that  the  prifoner  on 
ffiy  fei^Jng  him,  and  on  Mr.  Adean's  afliiVmg  me»  faid» 
That  1^0  vou  mean?  I  am  a  gentleman;  confider.  Sir, 
vhjii  ynn  are  doing,  I  an  a  gentleman  ;  only  confider  the 
confrqiicnce  of  ihis,  for  Gc)d%  fake  confider.  'Jhe  prifoner 
was  extremely  pale  and  confufed  ;  Ikept  alking  him,  who 
^rt  you  ^  to  which  he  gave  me  no  anfwer,  only  faying  he 
ras  J  gtntleman.    We  called  out  for  aconftab\e,  %vA  a.(\^t 


^.^^^^^^^^B*^ 
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Ibmc  time  a  confiable  came ;  we  afiked  the  conftibie,  who 
was  the  unfortunate  Blandy,  if  he  knew  him^  iie  looked  at 
him  very  hard,  and  faid,  No,  *I  do  notJeoow  the  prifoner. 
After  a  great  deal  of  difficulty  "he  was  had  to  the  Brown  Bear, 
where  1  delivered  him  to  the  cuftody  of  Blandy.  I  attended 
the  next  day  at  the  office  in  Bowdreet,  hut  the  prifoner 
was  not  there.  It  was  a  ftriped  filk  purfe,  with  twenty- 
three  guineas  and  a  Jialf.  it  was  merely  the  lining  of  the 
pocket  rhat  w;.s  cut,  perhaps  a  couple  of  inches  through  the 
Upper  part  of  the  ppcket.  When  the  conftable  faid  it  was 
not  Barringlon,  Mr.  Adean  faid,  I  faw  him  take  it,  and  I 
wiH  lay  down  my  life  on  the  occafion.  I  believe  I  faid  in 
Bow  ftreet,  that  I  feized  a  pcrfon's  hand  near  lo  my  pocket, 
which  hand  appeared  to  be  the  defendant's,  and  that  I  there* 
fore  believed  and  fulpeSed  that  the  defendant  was  the  per- 
fon  that  robbed  roe. 

^ejiion  from  the  Jury, — When  you  ftiied  the  prifoner, 
was  ne  on  your  right  hand  or  the  left  ? — He  was  behind 
me  ;  the  perfon  that  gave  me  the  purfe  was  on  one  fide.  I 
was  (landing  in  this  manner :  I  had  the  prifoner's  hand, 
»nd  tihe  firft  idea  I  had  was,  it  bfslonged  to  the  perfon  that 
was  before  me,  but  jerking  it  up,  I  found  that  it  belonged 
to  the  prifoner. 

Court.    You  fay  the  prifoner  was  behind  you  ? — Yes. 

Where  was  the  hand  ?— The  hand  was  dofe  to  my 
pocket,  and  he  was  behind  me. 

Jury.  Did  you  keep  faflt  hold  of  him  by  the  hand  till 
you  laid  hold  of  him  with  the  other  hand  ?— Ifcs. 

Why  had  you  any  doubt  in  Bow-(treet  ?-  - 1  had  no  doubt : 
my  idea  was,  the  hard  belonged  to  the  man  that  was  before 
me,  and  I  wanted  to  know  to  whom  the  hand  belonged^ 
and,  jerkin?  it  up,  I  found  it  belonged  to  the  prifoner. 

Yes,  but  you  faid  in  Bpw.ftreet,  that  it  appeared  to  he- 
long  to  the  prifoner,  and  you  Jufpe^ed  it  was  him  that 
robbed  you  ? — That  word  appeared  I  never  meant }  and  if  J 
made  ufc  of  it  in  Bow-ftreet,  I  never  meant  it. 

Prifonef^s  Defence. 

May  it  pleafe  your  Lordfliip,  and  you  Gentlemen  of  the 
Jury  J  ih^  benignity  and  candour  which  mark  the  judtcial  • 
proceedings  of  this  country,  of  which  I  have  recently  met 
a  ^rtinguifhed  proof,  induce  me  to  hope,  with  the  utmoft 
Ij^miliiy,  that  the  indulgent  attention  of  the  G)urt  will  oot  - 
^  withheld  on  the  prefem  occafion  ;  but  that  it  will  be  «X« 
ifinded,  not  through  the  merit  of  any  ihmg  I  may  urge,; 
tat  £rom  the  generous  and  impart\a\  Vm^\Afc  o^  v wt  f>^m^. 
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ininds  towards  every  one  who  is  fo  unhappy  as  to  tland 
here,  the  fiibjed  of  accufation  ;  and  if  ever  there  was  a 
cafe  which  called  for  the  calm,  I  will  not  fay  the  compaf- 
fionate,  confrderarion  of  your  Lordfhip  and  the  Gentle- 
men of  the  Jury,  it  is  perhaps  the  prcfent,  a^  wtll  from  thfc 
lieavy  afBiSion  I  have  fuftained  for  many  months  before  1 
coiild  obtain  a  trial,  as  from  the  newfpapfer  calumny  that 
has  been  kvelled  againft  me,  even  under  the  preflure  of  a 
long  tmprifonraent,  and  to  the  very  hour  of  my  trial. 

It  is  but  too  true,  that  T  had  the  misfortune  to  be  at  the 
play  about  the  time  mentioned  m  the  indidi-netit  ;  I  had 
fometimes  an  opportunity  to  obtain  an  order  for  the  play, 
through  the  medium  of  a  ret^ftable  though  no  very  inti- 
mate friend ;  and  it  is  unneceflary  for  me  to  fay,  that  tht 
part  of  the  houfe  is  not  thought  material  m  general  wheA 
an  order  is  given.  I  was  going  through  the  boxrpaffage  on 
my  way  home,  when  fome  one  faid  it  is  certainly  Barting- 
ton,  and  almoft  at  the  fame  inftant  I  was  addreflTed  by  a 
perfoti  who  requefled  me  to  tell  my  name  ;  I  alked  his 
rcafon  for  the  enquiry  ;  he  turned  from  me,  and  faid,  Mr, 
Lc  Mcfurier,  is  this  the  perfon  ?  The  profecutor  faid  he  had 
loft  his  purfe,  and  that  I  was  near  him,  but  no  more ; 
th«  paflfage  was  extremely  crowded,  and  this  converfation 
excited  the  general  attention  :  fome  of  the  byftanders  rc- 
quefted  I  would  give  my  name.  I  told  them  I  ihodd  de- 
cline giving  my  name  there,  the  rnatter  being  of  an  ufipilea- 
fant  nature  ;  but  that,  if  there  was  any  charge  agairift  me, 
1  had  no  objcftion  to  go  before  a  mag?rfrate.  Some  gentle- 
men clofe  to  the  profecutor  obferved,  that  fuch  a  ftep  would 
be  quite  unneceflary,  if  I  would  call  on  any  gentleman  prc- 
fent; while  others  fuid  that  ftiy  name  Wis  Harrington  :  tht 
limfecutor  in  the  mean  time  was  no  way  aftive  on  the  oc- 
€3fton,  or  like  a  man  that  was  at  all  convinced  in  his  own 
fdkd ;  and  an  altercation  merely  about  my  nartie  continued^ 
)1  may  venture  to  fay,  pretty  ncir  half  an  hour  ;  when  the 
approach  of  the  conftable  was  announced,  the  crowd  was 
ft  grc^t  it  was  with  great  difficiilty  they  could  come  near; 
ftnd  then  berng  afted  concerning  me,  he  faid  he  could  not 
?ecoHe£t  me^  or  wofds  to  that  efftrS.  Some  gentlemen  con- 
tinued to  ftjg^eft  the  propriety  of  my  calling  on  fome  per- 
(hat  knew  me,  which  they  faid  would  entirely  do  away 
impuranoii  ;  while  others  f^d,  Mr.  he  Mefurier,  you 
(hoytd  1(0  l^efcre  Sir  Simpfon  Wright.  Mr.  L^  Mefuriet 
then  abfoluiefy  replied.  What  is  the  ufe  of  my  goihg  ihefcf 
1  «m  not  fure ;  I  cart  fay  nothing  to  aflFeft  him.  This,  Gen- 
tlemen of  th^ fary,  was  reaUf  rbe  Ungaage  oi  VLt.Vi^^JV.^^^- 
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ricr  then,  however  it  may  have  been  forgot ;  however  it  may 
have  been  changed  fmce,  to  anfwer  the  prefcnt  purpofe : 
fome  little  altercation  further  continued  about  my  name* 
when  fome  one  faid.  Here  is  Townlhcnd  of  Bow-ftreet,  ^ 
perhaps  knows  fomething  of  the  prifoner,  let  us  hear  w}^ 
he  fays.  \A/hen  he  mentioned  my  name,  fome  gentlemaii 
faid>  I  told  you  how  it  was  ;  whenfeveral  other  gentlemen 
o'>rervtd  that  my  name  was  then  quite  immaterial  from  the 
declaration  that  Mr.  Le  Mefurier  had  made ;  that,  if  lV4r^ 
Le  Mefurier  had  been  convinced  of  the  fad  in  his  oiMn 
mird,  I  ought  to  have  been  tak^n  before  a  magidratey  who^ 
ever  1  was>  or  whatever  my  name  was;  but  that,  as  he  had 
declared  he  was  by  no  means  certain,  it  was  neither  fair 
nor  reafonable  that  a  man  (hould  be  criminated  becaufe  his 
name  was  Barrington.  This,  Gentlemen  of  the  Jury,  was 
the  opinion  of  many  gentlemen  ;  ^ome  of  whom,  I  am  fatis- 
fied,  Mr.  Le  Mefurier  well  knows  to  be  fuch,  and  the  ma- 
jority ot  the  company  concurred  in  that  opinion.  The  al- 
tercation ftill  cgniinued  about  my  name  ;  and  it  may  appear 
Arange,  perhaps  incredible,  that  I,  who  about  halfanhi^yr 
before  was  accufed  with  a  breach  of  the  peace,  and  as  an 
offender,  (hould  be  then  adually  employed  as  moderator  in 
endeavouring  to  appeafe  the  generous  impulfe  that  prevailed 
in  my  favour,  by  requefting  that  the  matter  might  have  a 
legal  hearing:  fuch,  however,  Gentlemen  was  the  fad.  I 
was  conveyed  to  the  publick-houfe,  the  Brown  Bear,  in 
Bow-ftrect ;  and  however  the  unhappy  circumftance  of  my 
withdrawing  from  thence  may  have  hitherto  operated  to  my 
difadvantage,  I  truO,  that  when  the  circumllances  of  the 
cafe  are  duly  and  candidly  confidered,  it  will  lofe  that  eflfed. 
I  found  myfelf  there  under  a  charge  that  I  clearly  perceived 
looked  up  to  fomething  for  its  fupport,  beyond  fads  and 
circumftance^  ;  I  had  jull  feen  a  Anking  proof  what  prejudice 
may  be  attached  to  a  name;  and  it  was  impofTible  for  me  to 
fay  how  far  it  mi^ht  not  extend.  Under  apprehenfion,  at  once 
natural  and  alarming,  an  opportunity  occurred  to  enable  me 
to  withdraw,  and  I  embraced  it  —unfortunately  embraced  it  I 
I  broke  no  gaol  nor  watch-houfe  on  the  occafion ;  no  ju- 
dicial profecution,  or  commitment,  had  taken  place ;  and 
I  truft  that  it  may  fairly  be  conArued  rather  as  a  retreat 
from  prejudice,  than  as  a  flight  from  accufation;  in  leav« 
irg  that  place,  gentlemen,  1  neither  ufed  violence  or  pe- 
cuniary influence,  whatever  has  been  fuggeAed  to  the  con- . 
trary  ;  and  here  it  is  impoAible  for  me  to  forbear  mo(t  (b«. 
lemnly  declaring,  in  the  prefence  of  the  court  and.|(lif 
world,  that  the  unhappy  man  who  was  convided  ibr  fiff^-  , 
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fer'mg  itic  to  efcape,  was  neither  wilfully,  or  wittingly^ 
confcnting  thereto:    if  I  was  of  a  difpofition  to   rejoice 
at  the  calamity  of  a  fellow-creature,  I  perhaps  had   fomc 
reafon  for  it  there ;  for  this  poor  man,  inilead  of  doing 
me  any  kindnefs,  was   perhaps  one  of  the  greatefl  ene- 
mies I  had    in  the  world,  fo   far,  gentlemen  of  the  jury, 
as  bringing    up   my   name    conilantiv    in    the    minc^   of 
the  public  every  night  at  the  play-houfe ;  and  if  I  was 
two    hundred   miles   from     London,    if    I     was    at     any 
pa«'t  of  the  univerfe,  it  was  immaterial  to  him  ;  this  was 
flill  done  ;  it  was  his  condant   rule.     It  is  true,  that   the 
unhappy  man  was  conviQed  on  evidence  ;  for  To»vn(liend 
fwore  tl.at    he  muft  know   of  my  rctrea^     Gentlemen  of 
the  jury,  this  poor  man  was  a  tradefman,  and   a  fliop- 
keeper  ;  this  tc^ok  up  his   attention  in  the  day,  and  in  the 
evening  he  attended  his  duty   as  condable;  and   he   wsl% 
btfide  that,  an  old  infirm  man ;  and  perhaps,  in  the  heft 
of  his  days,  he  never  poffelTed  that  keenefs  of  fight  which 
they  do  who  are  nmners  by  profcflion  ;  and  I  truft,  s:en- 
tlemen*    that  fome  little  attention   will  be    paid   to  what 
]  fay  on  this  oc^rafion ;  I  have  now  no  longer  any  intereft 
from   it ;  and   he,  poor   man,  .can   bear   no  part    of  it  ;    > 
lie  is  freed  now  from  the  ft  rife  of  life,  and  not  entangled 
with  the  perplexities  of  juftice  ;  but  it  is  a  tribute  due  to 
the  memory  of  an  unfortunate  man,  and  I   think  myfelf 
bound  to  pay   it,  whatever  my  own  cafe  may  be.     And, 
gemlemen   of  the  jury,  it  is  with  very  great  concern  in- 
deed, that  I  find    myfelf   under  the  nectiTi'y  to   fay  any 
thing    which    perhaps    may    appear  invidious  or  imperti- 
fient  ;  J  wi(h  not  to  fay    any  thing  that   may  look    like  a 
xcfledion  on  the  condu£k  of  the  profecutor  ;  and  if  his  me- 
mory *ia  i  nor  been  of  the   (Irange  nature  that    I  know   it 
10  be,  I  certainty  would  not  fay  any  thing  on  the  occafion  ; 
but  ir  h  a  memory  of  the  moft  convenient  nature;  for  it 
can   for^^t    circumftances    which  happened,    bccaufe   they 
were  m  mv  f  ivour  ;   and  can  fancy  others  which  never  did 
happen,  and  n  can  remember  only  thofe  which   may  in- 
•jiire  and  lend  to  convid   me:  1  therefoie,  gentlemen,  am 
C^mpdM  to  r^y  fomethiiig  a*)out  the  conduct  of  the   pro- 
fccuiof;  ihc   veneration  I  feel  for   the  wildom  and  benc- 
IKC  of  the  court,  whofe  judgment  reftored  me  to  the 
fe^l  privilege  of  the  fubjeci,  the  trial    by  jury,  will  nor 
p^rmtt  me  to  uy  any  thing  concerning  the  law  iifelf,  and 
ifui  liulc   G*.?iicerning  the    profccution  ;  yet   thus  much   I 
hope  I  may  be  allowed  to  fay    without  incurring  the  dif- 
£mc^^  ih^  court  ;  that  outlawry  is  ih?  greaie'A  Y^S\V\^ 
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sdvantage  that  can  be  taken  by  the  law  of  this  country, 
that  it  fets  afide  the  invaluable  privilege  of  the  fubjeft, 
the  trial  by  jury,  and  condennns  ai  man  to  death  unheard  ; 
that  it  was  an  advantage  which  the  profecutor  derived  from 
real  ignorance  on  my  part ;  that  the  profecutor,  if  he  had 
been  the  moft  vindiSive,  and  the  mod  cruel  man  th«t 
ever  lived  in  this  country,  could  not  have  attempted  to  dO 
more  againft  the  blacked  traitor,  or  the  moft  foul  murderer 
ihat  ever  appeared  in  the  fhape  of  human  nature.  Gcn- 
llemcn  of  the  jury,  I  am  very  far  from  attempting  to  ex- 
tenuate the  offence  I  am  charged  with ;  I  am  confcious  of 
its  enormity ;  I  never  will  commit  it ;  but  I  hope  1  may 
be  allowed  to  fay,  that  there  is  an  immutable  diftindion 
in  crimes;  that  policy  and  humanity  demand  the  pre- 
fcrvation  of  that  diflin6lion  ;  if  I  had  been  the  moft  vio- 
lent, if  I  had  been  the  moft  inhuman  man  that  ever  lived, 
it  was  irrpofllble  that  Mr.  Le  Mefurier  could  have  pro- 
ceeded to  greater  extremity  than  he  has  done  with  rc- 
{[')p<^  to  mc.  Gentlenoen  of  ihe  jury,  if  Mr.  Le  Mefurier 
hid  ^ilhed  to  have  imprefled  you  with  an  idea  of  hb 
candorir,  he  might  tffedually  have  done  it,  by  waving 
th'^t  advantage  which  ignc^-ancc  on  my  part  gave  ;  and  had 
le,  inftead  of  calling  ^  unfortunate  fellow- creature  be- 
fore the  judgment-feat,  to  demand  fenlence  of  death  againft 
Mm,  and  to  urge  it  vMlh  all  the  rigour  that  a  furious 
mind  could  didate  :  had  he  omitted  this  in  a  moment 
l^hen  the  moft  liberal  and  humane  fentiments  fecmcd  to 
prevail  in  every  part  of  the  world;  had  he  done  this,  yott 
might  have  had  fome  opinion  of  his  candour ;  it  would 
r.ot  have  tarniflied  the  luftre  of  his  beneficence,  or  dimi- 
nlftied  the  fame  of  his  moderation  and  modcfty.  The 
language  of  Mr.  Le  Mefurier,  the  counfel,  1  will  not  much 
mention;  1  am  convinced  it  fpeaks  foritfeif,  and  will  opc« 
fate  more  in  my  favour  in  any  liberal  mind,  than  any  thing 
1  can  fay  sgainft  it :  and  perhaps  he  has  been  led  to  fuch 
Yehemercc,  by  being  at  once  the  brother  and  counfel  of 
the  proiccutor:  and  1  wifb,  I  witli,  gentlemen  of  thejuryt 
ihai  Mr.  Le  Mefurier  may  net  have  been  advifed  to  ftich 
cxirem.iy  from  a  quarter,  where,  of  all  others,  it  ought 
not  to  have  proceeded  :  public  juftice  is  a  good  and  ne* 
vefifary  ihlna,  but  there  is  fomething  due  to  individoil 
jnfrkt;  atti  a  pfrftcuiipg  fpirit  fliould  never  be  fuffcrcd-  Id 
iv^ipovitr  ihe  facred  rights  of  truth  and  humanity.  Afl4  ' 
prjmit  me  humbly  to  obfcrvc,  that  the  queftion  is  toot  *j 
now,  wh.'.t  ihe  private  opinion  of  individuals  c(mcemi|l||[,^« 
Civ/£t  Bivrij'g'ofl  may  be,  bat  whether  there  if,  or  Ifei:^ 
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My  thitfiiHy  dear,  amd  unequivocal  evidence  wliich  the 
vifHom  cf  ages  lias  edabliOied  as  tfhe  crilerien  for  jurors 
io  decide  ty,  and  which  ought  never  to  be  departed  from, 
im  any  iruin's  cale  whatever.  To  drain  a  point  to  acquit, 
may  proceed  from  Godlike  motives ;  and  perhaps  men  of 
Ihe  mod  vindiftive  tempers  muft  re(|5ca,  in  othtts,  the 
tasevolent  tmpulfe ;  but  to  flrain  a  point  to  cordemn,  is 
fepogfiant  to  juftice»  to  confcience,  and  to  humanity. 

Here  the  learned  Judge  Ashhurst  fummedup  the  evidence^ 
mii added  the  following  obfervations :  He  faid,  there  art  lomc 
faQs  arifing  from  Mr.  Le  Mefurier's  evidence,  which  feem 
to  apply  pretty  dofely  to  the  cafe  of  the  prifoner  ;  there  is 
one  fad  particularly,  which  came  out  upon  the  crofs-exa- 
nination,  which  may  be  material  for  your  confideration; 
fhat  is,  that  Mr.  Le  Mefuricr  told  you,  at  the  time  he  felt 
ills  purfe  move,  the  prifoner  was  (landing  behind  him, 
fcot  bis^and  was  dofc  to  his  pocket:  now  to  be  fure,  in 
tiic  natural  polinon  one  would  expeft  for  a  man  who  flood 
behind  anoiher  peifon,  it  is  not  very  probable  that  his 
hand  could  Vit  fo  far  advanced  before  Mr.  Le  Mefuritr 
as  to  be  at  iiis  breeches-pocket  ;  therefore  that  obfervation, 
in  point  of  probability, *feems  to  apply  very  hard  againft 
the  prifoner;  he  tells  you  furt|)jer,  that,  the  moment 
lie  f elc  bis  purfe  moving  in  his  pocket,  he  inilantly  took 
bis  hand  from  that  pari  whichwas  over  his  purfe,  and 
caaght  hoW  of  the  wrrft  of  fomcbody  that  was  near  his 
breeches-pocket  ;  that  fomebody,  whoever  it  was,  to  be 
fure,  in  point  of  probability,  does  appear  ihe  mojf  1  kely 
perfon  to  whdhi  we  could  attribute  it ;  he  kept  hold  of 
the  hand,  and  tamed  round,  and  with  his  oiher  hand  he 
fmed  on  the  perfon  to  whom  the  hand  belonged,  which 
proved  to  be  the  prifoner  at  the  bar :  thefe,  gcnilemen,  to 
'%m  fufe,  are  ftrcrn^  circumftances ;  it  has  been  imputed 
to  Mr.  Le  Mefurier,  that  he  had,  at  the  time  he  went  to 
Botv-llrcet'cfRcej  faid,  when  he  was  told  he  mud  go  to 
fhc  ciffici?.  It  \%  (o  no  purpofe  for  me  to  co  to  the  of- 
fice, I  kru^w  nothing  about  it  ;  but  he  poritivcly  denies 
Ihit  he  held  any  fuch  language  ;  he  fays,  as  near  a<;  he 
can  gucfj,  what  he  faid  was  ihi?,  that  he  feized  a  pcrfon's 
hand  ne^r  his  ptxkct,  which  appeared  to  be  the  prifoner'^, 
•ltd  ihcrtiore  he  bdicvcd  him  to  be  the  perfon.  'I  here- 
fiine,  genilcmrn,  \i  is  for  you,  on  ihe  whole  of  this  cvi- 
ffencc,  to  confidcr  whether  ihc  prifoner  is,  or  is  not,  guilty 
ol  I hr  crime  that  is  now  imputed  to  him:  as  to  any  ge- 
tm%\  knowledge  you  may  have  of  the  prifoner,  or  of  his 
eliara8«r,  tkit  ycu  nrc  to  lay  totally  out  ol"  vV\^  c^^^t  v^ti 
•i^/ir^r;  fcr  every  caufe  muft  bc  uWd  \>^  \v% 
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own  circumftanccs ;  therefore  you  are  to  confider  now- 
only  of  the  particular  evidence,  and  how  it  muft  apply. 
Now,  if  you  believe  the  account  given  by  the  profecutory 
that  at  the  time  the  purfc  moved  in  his  pocket,  he  im- 
mediately took  hold  of  the  prifoner's  hand  clofe  by  his 
breeches -pocket;  and  more  particularly,  if  you  believe 
that  the  prifoner  was  ftanding  behind  him  at  the  time  with 
his  hand  near  his  pocket,  I  am  forry  to  fay  it  does  amount 
to  very  flrong  circutnAantial  proof,  in  regard  to  the  pri- 
foner's  being  guilty  of  the  faS  :  there  has  been  no  evi- 
dence called  to  contradicl  the  account  that  he  has  given. 
Genilemcn,  it  is  your  duty  to  confider  on  the  whole  evi- 
dence ;  if  you  are  fatisfied  that  the  prilbner  is  not  guilty  of 
the  crime,  ihen  certainly  you  ought  to  acquit  him ;  but 
if,  from  all  the  circumftances  laid  together,  you  think 
they  do  fo  firongly  apply  to  rlie  prifoner,  that  he  is  guilty  ; 
in  that  cafe  you  will  find  him  fo.  Gentlemen,  there  is 
one  thing  that  I  ought  to  inforni  you  of;  indeed,  it  was 
given  up  by  the  counfel,  which  is  the  capital  part  of  thf 
charge,  (or  it  was  laid  to  be  (lolen  privily  from  his  perfon. 
Now  there  have  been  determinations,  that,  whenever  the 
perfon  is  fenfible  of  the  thing  at  the  time,  that  that  takes 
oflF  the  capital  part  ;  therefore  ibc  capital  part  you  will  ac- 
quit him  of;  but  it  is  dill  open  to  the  larceny,  though  the 
capital  part  is  given  up  by  the  counfel  on  the  opening, 

VerdiS  of  the  Jury,     NoT  GuiLTY. 

Petrie,  V,  Benfield* 

A  rule  was  obtained  to  (hew  caufe  why  the  bill  in  a9 
aSion  on  the  bribery- aft  for  60,000  I.  which  was  filed  in 
the  office  at  the  time,  hut  now  either  loft  or  taken  oflF  the 
file,  (hould  not  be  fupplied  by  an  attefted  copy  ;  the  fame 
having  before  been  allowed  in  the  cafe  of  Petrie  v.  MsCr 
pherlon,  two  years  ago. 

It  was  obje6led  againft  the  nile,  that  this  was  a  penal 
aSion,  that  the  copy  comes  from  the  plaintiflF's  hand, 
and  is  not  even  attefted  by  the  attorney  who  prepared  tbe 
original. 

Lord  Kenyon,  C.  J.— It  is  highly  expedient  to  grant 
this  application  ;  dangerous  confequences  might  otberwile^  - 
fnfue. 

EuLLFR,  J. — Great  enquiry  was  made  in  the  cafe,  of "  " 
Macj.heifon  refpe£ting  the  lofs  of  tbefe  bills ;  and  there  w«f^' 
reafon  to  fufpeQ  that  they  had  been  furreptiiioufly  takdt'-; 
cJTiheB^e.  Rule  abfolutei^vj,  ,*; 
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Hahcock  and  others^  Assignees  of  Edensor, 
A  Bankrupt,  v,  Entwisle  and  others. 

The  bankrupt  was  a  broker,  and  had  purchafed  for  the 
defendants  feme  coiton,  by  which  they  were  confiderable 
lofcrs  :  in  confequence  of  which,  an  agreement  was  entered 
into  between  the  defendants  and  the  bankrupts,  that  he 
Ibould  reimburfe  them  their .lofs,  which  exceeded  the  fum 
of  1900  I.  but  which,  for  the  fake  o\  accommodation,  was 
fettled  at  thai  fum,  and  no  more ;  that  in  payment  of  this 
fum,  the  bankrupt  fhould  from  time  to  time,  in  the 
coorfe  of  four  years,  recommend  parcels  of  cotton  to  the 
defendants  for  their  purchafe  :  and  the  bankrupt  undertook 
that  the  clear  profits  of  fuch  fale  fhouUi,  in  the  fpace  of 
four  years,  difcharge  the  faid  fum  of  1900 1,  bur,  if  the 
fame  (hould  not  be  paid  in  that  tinie,  the  bankrupt,  in  cafe 
he  fiiould  be  living,  was  to  pay  the  difference. 

The  queilion  now  arofe  upon  an  aSion  on  a  bill  of  ex- 
change, whether  the  defendants  were  entitled  to  a  fet-cfF 
upon  this  agreement.  Lord  Kenyon,  on  the  trial,  was  of 
opinion,  that  the  defendants  were  not  entitled  to  a  fct-off, 
and  the  plaintiifs  obtained  a  verdid. 

On  a  rule  to  (hew  caufe  why  a  new  trial  (hould  not  be 
granted. 

Law,  in  fupport  of  the  rule,  was  defired  to  begin: 
he  contended,  that  thefe  were  liquidated  damages  by  the 
agreement,  and  therefore  not  like  the  cafe  of  Howlet  v» 
Strickland  (  Cooper  56 ).  The  defendants  might  have 
proved  the  19O0I.  under  the  commiffion,  and  may  now 
fet  it  off  in  this  atlion  ;  for  it  became  a  debt  on  the  bank- 
niptcy,  the  party  being  incapable  of  performing  the  con- 
iraa. 

Lord  Kenyon,  C.J. — Without  the  deed,  the  defen- 
dant's claim  could  not  have  been  fet  off,  becaufe  it  refled 
in  damage;^  merely,  and  mulV  have  been  fettled  by  a£lion. 
Bot  the  deed  liquidated  the  damages,  and  a  certain  recom- 
pcfrce  was  to  be  made  in  the  courfe  of  four  years.  If  a 
rertain  fum  of  money  had  been  payable  by  inflalments, 
and  one  of  the  payments  due  before  the  bankruptcy,  the 
whole  niigHt  have  been  proved  under  the  commiffion. 
Bui  the  bankrupt  is  not  difcharged  by  his  bankruptcy  from 
iHe  dc«ii  ;  iof,  after  his  certificate,  he  may  perform  tht  fti- 
|ii4«|i€ifid  of  ir^  Then  if  he  were  not  difcharged  by  his 
reriificate^  ibis  debt  could  not  be  proved,  nor  caT\  \l  \>^ 
t*,  ^tz.  ^'-  *i  hdd  no  txiJhixc  as  a  debt  at  ihc  umt  o^  \\\e 

\aad8L- 
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bankruptcy.  The  diftin6^ion  is,  if  the  demand  be  payable 
at  all  evffttSf  though  at  a  future  day  it  may  be  proved  ;  but 
where  it  depends  6rt  a  contingency  whether  it  will  be  puid  of 
not,  it  cannot  be  provx-d,  uniefs  it  be  fecured  by  a  penalty 
which  \%  forfeited  at  law  (Atkins,  115,  xi6.)  But  in  this 
ciife  there  was  no  legal  demand  at  the  time  of  the  bank- 
ruptcy. 

Rule  difchargedir 

BoLDERO  AND  OTHERS  V.  MoSS£  AND  OTHERS. 

Defendants  were  arrcfted  by  a  latitat  for  423  1.  dircaciT 
to  the  Chamberlain  of  the  County  Palatine  of  Lancaftert 
but  afterwards  proceedings  were  (layed  on  payment  of  debt 
and  cofts.  The  Matter  in  taxing  the  bill  refufed  to  allow 
a  charge  of  two  pounds  for  each  arreft  paid  to  the  Sheriff's 
officer,  one  guinea  only  being  the  ufual  charge  in  other 
counties. 

The  Quarter  Scifions  of  the  county  of  Lancafter  had  ftt- 
tled  a  table  of  fees  in  1767,  in  which  bailifft  were  allowed 
in  arrefts  for  debts  from  200  I.  to  500  I.  2 1,  for  each  arreft  ; 
and  this  fum  had  been  acluaily  paid  to  the  bailiff  in  the  pre- 
fent  inft^nce.  The  feffions  made  this  table  by  virtue  of  the 
nS  32  Geo.  II.  cap.  28,  which  orders  the  J'ulTices  to  regu- 
late the  charges  for  lodging,  &c.  of  pcrfons  under  arreft; 
and  it  was  urged,  that  though  this  claufe  may  apply  only  to 
cxpences  after  arreft,  vet  as- the  table  had  remained  fo  many 
years,  and  as  the  guinea  uAially  allowed  by  the  Mafter  was 
g^tattr  than  thaf  rtxed  by  the  ftatutt  23  HI  VI.  they  ought 
to  be  reimburfed  the  money  bona  fide  paid. 

By  the  Couut.  Motion  refufed.  ThoSeflions  have 
no  authority  to  fix  fees  for  this  court.  If  bailiffs  exad  m 
future  more  than  the  ufual  fum,  they  may  be  indided  for 
extortion. 


John  Parslow,  Esq^;  agalnfl  Francis  Svxrs-,  E^i^ 

Gonnfcl  for   Plaintiff,  Mr.  Erfkine  and  Mr.  Shepherd: 
For  Defendant,  Mr.  Bearcrofr. 

Mr.  Erfkine  on   the  part  of  the  plaintiff  began  th  i^.-^ 
Gentlemen  of  the  Jury,  the  plaintiff  is  an  officer  in  one  df^ 
the  regiments  of  the  Ring's  dragoons,  a  gentlbman  of  fletf**" 
der  fortune.     The  defendant,  Mr.  Sykes,  is  an  ofRccr  rf-^ 
the  ftme  regiment,  the  onlvfoncf  Sir  Francis  S^kc J,  Bife!^ 

arge*< 
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tfentiemtn  who  has  acqaired  great  wealth  in  India.     Th^ 
pkin(i6F  and  defendant  had  beconne  acquainted  with  each 
«thjer  in  confequence.  of  their  being  together  in  the  fcrvice, 
a^ilu  brk)ther  oAcers  rheir  friendihip  began.     They  were 
k«th  ofErccrs  in  the  army  ;  and  as  officers  it  was  natuiaJ  to 
expert  in  them.tbat  niatural  g^lltintry  which  di(lingui(hestl)€ 
charaQerof  military  life,  which  to  the  honour  of  that  mod 
honourable  profeiSon  he  was  happy  to  fay^  and  he  took  this 
bvourable  opporfvfiiiy  to  do  fo,  having  or.ce  been  of  that 
4:laf#  hin>relf».  that  fpeaking  in  general,  terms,  the  gallantry: 
ot  efficers  ro  the  fair  kx  was  not  more  diAinguifhabie  thaa 
that  heroic  galtantry  which  has  fo  well  and  fo  laudably  bees 
employed,  in  theferf  iceof  their  country,  and  the  ftate.    The 
<ielef)dant«  ho^wever,  as  far  as  his  char^tSer  could  be  involved 
ia  the  deicriptioD,  formed  a  complete  and  (Iriking  contraft  of 
^e  officer,  the  ounof  honour,   and  of  all  that  is  to  be  ex* 
pe&td  of  a  man  of  opennefs,  candour,  and  integrity;  for 
ififtead  of  that  manlinefs  of  fpirit,  and  unwilllngnefs  to  trifle 
with  the  happinefs  of  others,  he  had  difcovered  himfelftobe 
of  fo  felfiih  a  difpofition,  that  he  was  ready  to  facrifice  all 
fj)0  cpmforts  of\  his  dearell  friend  to  the  gratification  of  bit 
i^wadefires.     Ail  the  civilities  which  a  man  of  polite  life 
<^uld  poilibly  expe3,  or  receive  from  another,  were  expe- 
'r?60ced  by  the  defendant  from  the  plaintiff:  they  were  bro- 
ths r.fficers,  and  ihole  oflices  of  fiiendiliip  which  that  con- 
4i£toa,  of  life  particularly  affords  were  not  omitted  by  the* 
plain: iff;  forry  jtm  i  to  fay,  that  the  defendant  made  fa 
iMd»  fo  ungenerous,  and  fo  unprincipled  rai  ufc  of  ihefe  ad- 
V^ptages,.  that  at  the  moment  he  received  them,  he  ex* 
llicffed   himfelf  in  terras  of  the  moil    Checking  brutality, 
^ajnit  him  V  *or  he.  had  not  been  of  the  mel's  with  Mr.  Parf- 
Iqw  three    ^^xeks*  before  he  fonmed  a  refolution  to  difho- 
HOUT  thai  man,  whom,  by  all  the  laws  of  humanity,  he  ought 
t0  reverence;  he  had  fcen  the  plaintiQF's  wife,  who  was  a 
Hirtuom,  tit^utifui^  and  acponnplilhtd  woman  \  he  formed  a* 
f^Hem  of  reduBion,  and'  faid,  in  the  piefence  of  ofTicers  of, 
the  meft,  '*  I  fliouid  like  to  debauch  that  woman;"  this^ 
when  com  feared  wiih  his  fuhfcquent  condud,  would  explain 
ibc  extreme  depravity  of  his  hi-art. 

Thrt^lainiifij  ignorant  of  this  defign,  interchanged  vifits 
iBui  civilities  I  and  lived  in  habits  of  the  mofl  friendly  inti- 
mwcf  ^ith  the  defendant,  without  having  the  mofl  didant 
(Urpicmn  that  any  dilhonourable  intentions  were  harboured- 
in  Mr,  Svkcs'smind,  for  he  deported  hlmfelf  with  fo  much. 
dtcorufiii  dtcency,  and  rcfpe£t  to*  M^s.  Parflow,  and  fo 
It'  ft  cnd.'bip  for  hei  huiband,    iViai  \X   >n«w 
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impodiblc  to  entertain  fufpicions.  The  condu£l  of  Mr^ 
Parflow  toward:>  his  wife  was  founded  in  indulgence  ami 
love.  She  vifued  her  relations  and  her  friends;  he  did  not 
think  of  keepinjbC  her  aloof  from  focieiy,  for  he  had  no  fuf- 
picion  that  (\\c  was  exposed  to  temptation.  He  was  tender 
and  afFeflicnato,  but  he  did  not  ihcw  that  affedion  by  lock- 
ing his  wife  up  like  a  Spaniard. 

The  ladies  who  kept  company  with  Mrs,  Parflow,  the  of- 
ficers who  vifited  the  family,  (charaders  by  no  means  defi- 
cient in  penetration),  never  entertained  the  leaft  particle  of 
doubt  of  the  honour  of  Mrs.  Parflow,  and  of  the  fincere 
friendfliip  of  Mr.  Sykes  towards  her  huft)and.  Thus  fitu- 
ated,  the  plaintiff  little  thought,  that  under  this  maflc  of 
friendfliip,  Mr.  Sykes  was  fupplanting  him  in  the  affedions 
of  his  wife  ;  it  was  true  that  Mr.  Sykes  and  Mrs.  Parflow 
were  often  together,  but  nothing  happened,  or  in  the  moft 
remote  degree  tranfpired,  which  could  induce  any  human 
being  to  fufped  the  intentions  of  Mr.  Sykes,  nor  was  a  doubt 
entertained  upon  the  fubjed  until  the  very  evening  they 
eloped. 

in  July  laft,  on  a  Sunday  afternoon,  Mr.  Sykes  called, 
in  his  phaeton,  at  Ipfwich,  at  Mr.  Parflow's  houfe,  and  as 
Mrs.  Parflt)w  had  in  the  morning  exprefled  a  defire  to  take 
an  airing,  it  was  propofed  that  Ihe  fl)ouKi  ride  out  in  Mr. 
Sykes^s  phaeion  ;  to  this  propofal  Mr.  Parflow  affenied,  and 
fo  little  did  he  fufped  what  was  then  intended  by  Mr.  S>kes, 
that  with  the  utmoft  afFedion  he  took  his  wife  by  the  hand 
to  the  carriage  in  the  moft  engaging  manner,  wiftied  her  the 
advantage  and  brneBt  of  an  airing,  and  anticipated  her  fafe 
return  ;  little  did  he  think  that  he  faw  her  for  the  lift  time ! 
Night  came  on — but  fuch  a  night — the  power  of  words  fail 
me— lorn  with  anxiety  for  the  fate—  fearful  of  the  danger — 
diftrelTed  and  diftraded  for  the  fafety— the  honour — the 
virtue-  the  life  of  the  dear  objed  of  his  love  I  he  fuf- 
peded,  trufled,  hoped,  confided— the  hour  of  midnight 
came,  but  not  the  tender  partner  of  his  joys — it  might  be 
faid  of  him,  in  the  language  of  the  almoft-infpircd  poet — 

*'  Bnt,  O  whatdamncd  minute*  tells  he  o'er, 

**  Who  doatF,  yet  doubts ;  fufpcds,  yet  Itrongly  \ovn  l" 

When  he  uas  afterwards  informed  that  his  wife  wasfeen 
in  the  carriage  with  Mr,  Sykes  many  miles  off,  and  driving: 
with  great  rapidity  towards  London,  yet  even  this  would 
oot  entirely  exiinguiHi  the  flame  of  hib  love  ;  he  determiiKd 
to  fojiow  his  wife  •,  but  the  artifice  of  Mr.  Sykes  eluded  the 
vigilance  of  Mr.  Parflow  and  Mr.  Wallace,  who  bore  hiip* 
compAry.     Mr.  Parflow  now  finding  ih.at  his  affedion  wpi: 
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betraycdt  and  bed  rdiOionoured,  did  not  follow  Mr.  Syke^ 
as  <be  Erik  ii^palfe  of  anger  bad  direded ;  he  did  not  Teek 
revenge  in  ibe  manner  which,  perha)>s,  the  blunt  Tenfations 
of  hcocfi  nafore  might  diaate ;  he  did  not  feek  the  life  of 
the  mm  who,  un^erthema(kof  friendOiip,  had  been  the 
foulefft  4nd  Ae  meaoeft  enemy ;  he  did  not  chufe  to  be  the 
avenger  of  his  own  wrong,  he  came  to  a  jury  of  bis  country, 
he  came  to  twelve  honeft  men  and  laid  his  cafe  before  them ; 
he  calls  not  for  reparatioji,  for  that  is  beyond  the  power  of  an 
earthly  tribunal  to meafure^ 'be'calls forthatfortof  attention 
to  hiseafet  "^hich'tbeJaw  enables  jurymen  to'beftow. 

I  'Aiail  ihew  ^*en,  :getnlemen,  by  the  evidence,  that  the 
dcffandaat  :praatfed  a  deliberate  fcheme  and  fyftem  of  TedtiC- 
tion ;  that  the  referve  and  refped  which  he  aVways  obfervdd 
•tthinaiids  'M/s.  4^rfiow,  Was  .Nothing  but  well^ded  hypocri- 
•fy.  He  cannot  ipload  ^hofe  caufe  which,  unhappily  for 
humaa-'nature,  are  fometrtfies  irreiiftibte,  and  iinavoidable 
IB  -their  effcds ;  be  rcannot  plead  the  impulse  of  a  momen- 
tary paffion  ^  he  (fannot  plead  the  conHbination  of  thofe  cir- 
*ottmflances  and  the  impoaunity. of  appetite  undier  the  imflu- 
cnce  of  their  union,  ^hich  fometimes  defy  and  baffle  the 
tnoft  determined  and  tHrell-rcgnlated  principles  of  morality; 
he  cannot  fay  that  he  was  fuddenly  driven  off  the  poife  of 
-reafon,  fuddenly  afliiulted  and  fubdued  by  thie  effed  of  dn- 
dMnting  beauty  :  No  I  his  was  a  cold,  deliberate,  unfeel'mg 
infamy ;  he  was  methodically  mifchievous,  a  fedu(,er  by 
4yilem  ;  bis  guilt  was  fuch  as  the  jury  could  better  feel  than 
aheiad^rocale  defcrtbe;  on  the  feelings  of  rhe  jury,  there- 
fore, we  muft  draw  for  the  deficiency  of  crprcflTion  I 

There  is  every  reafon  to  believe,  that  but  for  the  intru- 
^D-^^his 'defendant,  many  children  would  have  blefled 
ittopaictitt,  and  a:dorned  the  &mily — Children,  at  once  the 
care  and  hippy  fruits  of  the  noprial  bed-*Children,  whofe 
blooming  afpect  give  vigour  to  declining  age,  and  whofe 
engaging  manners  fweeten  the  mod  bitter  drops  of  the  cop 
■of  a^i^ron  !-^Ii  is  for  them  we  toil  and  endure  the  hard- 
ihitp$  of  the  rougheft  life  l-**It  is  for  them  we  labour  beyond 
ih^  period  i^i  «vhich  it  is  natural  to  feek  rcpofe  in  retired 
life  1  li  is  for  tfiera  the  female  beaiity  fades  without  regret, 
and  con:enipfaTc^  her  own  decay,  while,  fmiling,  ftie  views 
her  beauty,  cDmrnencing,  in  her  daughter,  a  blooming  and 
a  new  life  1  1  hefe  are  the  confolations  of  declining  age,  and 
uridiouc  them  the  Moll  fplendid  ornaments  of  life  avail  us 
nothing-* Tbcfe  he  has  loft  for  ever. 

Ct>aipeofanon,  gentlemen,  in  this  cafe  is  out  of  all  queC* 
double  the  dMmitges  hete  tfiaid  ar^  4ictbing  wVien:  ^<> 
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pofed  to  the  ii>jnry  which  the  plaintiff  has  fulfalncd.  Ktif, 
you  will  remember,  you  ?.re  cloathcd  with  power,  and  as 
citizens  you  are  armed  with  duty,  to  ufe  all  your  offices  in 
fupport  of  the  injured  plaintiff;  a  man,  who  had  foftained 
upon  liis  mind  a  load  too  much  for  human  fortitude  to 
bear,  and  upon  the  honour  of  his  family  a  ftain  that  can 
never  be  erafed. 

Evidence  for  the  Plaintiff. 

The  marriage  proved,  in  May  1785. 
Captain  Williams.     I    was  abroad  with  Mr.  and  Mn» 
Parflow.     1  always  underftood  them  to  be  a  happy  pair. 
Mr.  Parflow  behaved  with  the  utmofl  tendernefs  and  affec- 
tion to  his  wife. 

Three  weeks  after  he  joined  the  regiment,  he  faid  in  toy 
prefencc'^t  the  mefs,  that  it  would  give  htm  great  picafure 
to  debauch  Mrs.  Parflow.     Mr.  Parflow  was  not  prefent. 

Mrs.  Parflow  did  not  flicw  any  levity,  or  any  partiality 
to  Mr.  Sykts  the  defendant. 

Nor  did  any  thing  pafs  to  my  knowledge,  that  ought  or 
could  alarm  the  fufpicion  of  Mr.  ParQow. 

Mr.  Sykcs  continued  to  vifit  Mr.  and  Mrs.  Parft#nr 
above  three  months  ;  afterwards  went  away  and  again  vifited 
them  »\.  Reading,  to  which  place  the  regiment  was  removed 
for  a  fliort  lime,  and  again  removed  to  Sudbury  and  conti- 
nued for  oi!£  month :  at  this  place  there  were  no  lodgings 
for  the  ladies,  the  town  being  very  full ;  the  plaintiff,  Mr. 
Parflow,  was  therefore,  and  on  that  account,  compelled  to 
be  abfent  a  (hort  time  from  his  lady. 

Crofs -.examined  by  Mr,  Bearcroft, 

I  rebuked  Mr.  ^ykes  for  his  obfervaiion  at  the  mefs,  bat 
do  not  recoiled  that  he  made  any  reply ;  we  were  both 
fober.  1  ihoiTght  no  more  of  it,  and  took  no  notice  of  it 
to  Mr.  Parflt^w,  becaufe  I  was  confident  it  muft  have  pro- 
duced  very  feiious  confequencts. 

Mtijor  Callow.  I  believe*  Mr.  and  Mrs.  Parflow  lived  on 
terms  of  the  very  beft  love  and  affection.  1  am  married, 
and  Mrs.  Parflow  freqttcmly  vifited  my  wife.  I  never  heard 
or  fufpe^led  a!>y  thing  improper  refpeQing  Mrs.  Parflow  ^ 
for  had  there  been  an\  doubt  of  the  honour  of  Mrs.  Parflow, 
her  vifits  to  th«^  ladies  of  the  regiment  would  not  have  been 
received.  .      . 

Captain  Wfiifon,  1  he  behaviour  of  Mr.  Parflow  to  his, 
lady  was  proper  and  becoming  ;  indeed,  he  was  e^^ccedingt/ 
atTeRionate ;  (he  Icail  doub(.  was  never  entertained  of  ttie 
honourMt  charaQcr  of  Mrs.  Parflow.  1     ' 
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CBbnel  Gwyrm.  I  commanded  the  regiment  of  which 
Mr.  Parflow  was  Captain  at  Sudbury,  where  Captain  Par- 
flow's  attendance  was  indifpenfably  requifite  ;  and  the  town 
wasfo  full  that  the  ladies  could  dot  be  accommodated. 

Captain  Parllow  always  fpoke  of  bis  lady  with  a  great 
deal  of  feeling  and  affe3ion. 

Mr.  Sykes  looks  more,  but  is  dot  above  one  or  two  and 
twenty ;  his  manner  was  very  young,  particularly  at  the 
mefs ;  his  behaviour  was  not  what  I  always  liked. 

I  faw  Mrs.  Parflow  and  Mr.  Sykes  together  in  a  phaeton 
at  Afcot  races,  which  I  thought  an  impropriety. 

Air.  AfMaion.  I  am  furgeon  to  the  regimertt.  About 
.  three  years  ago,  Mrs.  Parflow's  health  was  indifferent.  I 
advifed  her  to  go  out  in  an  open  carriage  often,  but  not  to 
ride  on  horfeback,  becaufe  it  was  too  violent  an  exercife;  I 
tflerwards  advifed  her  to  try  the  air  of  France. 

Captain  Parflow  was  very  affedionate  and  indulgent  to 
bis  lady  ;  he  took  her  to  the  Continent  according  to  advice, 
bot  vhen  flie  returned  her  health  was  worfe. 

I  frequently  faw  Mr.  Sykes  at  Mr.  Parflow*s,  but  faw  no 
difference  in  his  behaviour  to  Mrs.  Pardow  from  that  of 
any  other  officer  who  frequently  vifited  the  family ;  I  faw 
no  behaviour  that  could  or  might  alarm  a  hufl)and. 

Captain  Wallace.  I  have  been  married  to  the  fifler  of 
Mrs.  Parflow  about  four  years,  and  refide  now  at  Windier. 
Mrs.  Parflow  came  there  on  a  vifir,  and  went  in  my  carriage 
to  Afcot  races.  I  faw  Mr.  Sykes  on  the  race  ground  in 
his '{Ihaeton.  I  went  upon  the  iland,  and  left  the  ladies  in 
tny  carriage,  and  after  thefirfl  heat  I  faw  a  gentleman  talk- 
ing to  the  ladies ;  they  told  me  it  was  Mr.  Sykes.  I  faw 
Mr.  Sykes  about  half  an  hour  afterwards,  and  Mrs.  Parflow 
took  a  view  of  the  aniiifement  of  the  race  in  Mr.  Sykes's 
phaeton*  [  ^id  not  objed  to  it,  becaufe  Mrs.  Parflow  told 
mt.  Mr.  Sykes  was'the  particular  friend  and  brother  officer 
of  her  hufbanH ;  flie  then  returned  to  my  carriage  to  her 
Cftcr,  and  went  home. 

!  hw  Mr  and  Mrs.  Parflow  at  Ipfwich  together  loving 
and  flffe^ionate  as  ufual.  Mr.  Sykes  at  this  time  vifiteJ 
Mr.  and  Mrs*  Farflow  frequently^  and  continued  to  do  fo 
uniil  (he  time  that  he  carried  her  off,  which  was  eight  days 
afterward  I* 

At  r)o  one  time  in  my  knowledge  did  Mrs.  Parflow  and 
Mr.  Sykes  go  out  together— »nor  was  their  behaviour  fu 
particulir  %%  to  excite  the  lead  fufpicion. 

D  d  Ut. 
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Mr.  Paiflow  behaved  to  his  Wiy  with  the  utimoft  afcaion 
and  tcndernefs  of  a  liufband  ;  and  (he  behaved  exceflively 
well ;  even  on  the  very  day  on  which  the  elopement  hap- 
peQed>  not  the  leaft  fufpicion  had  been  entertained. 

Oh  the  Sunday  oif  the  elo^eme'ntf  Mr.  Sykes  cafVie  to 
the  houfeof.Mr.  Parflow,  in  the  morning;  and  it  was 
agreed,  that  in  the  afternoon  he  fliould  ca(i  with  his  phaeton 
to  take  Mrs.  ParAow  out  for  an  airing,  (be  having  com* 
plained  (he  was  not  well  $  flie  did  not  appear  quke  reftore  j 
to  healtih.     , 

Between  five  and  fix  o'cTock,  Mr.  I^ykcs  came  in  his 
phaeton,  and  Mir.  Parflow  attended  hisiady  and  affifted  her 
into  the  carriage,  andtt^n  they  drove  oflT.  )  had  not,  nor 
had  any  other  perfon,  the  lead  ftifjpicion  oF  what  was  in* 
tended  by  Mr.  Syices,  at  leaft  I  could  not  tell  that  any  bodjr 
fufpeded  ;  I  had  no  rufpfc'ron  till  ten  at  night ;  I  then  began 

io  fufpedr,  as  they  did  not  return ;  and  at  this  time  Captain 
'arflow  appeared  very  unhappy  ;  I  never  faw  a  mai^  more 
unhappy,  diftrcflfedy  and  agitated  in  ray  life ;  he  appeared 
the  whole  of  the  next  day  <iuite  dl^aded,  and  incapable  of 
kiHDwing  what  to  do ;  but  on  tjie  Toefiday  he  became  able 
to  lifien  to  advice :  and  then  Captain  Parflow  and  myfelf 
fet  off*  for  London,  in  purfuit  of  Mrs«  Par{k>w  and  Mr. 
Sykes,  i^ut  could  not  come  up  with  them. 

Before  this,  I  believed  Mr.  and  Mrs.  Parfiow  to  be 
the  happic'fl  couple  in  the  world ;  they  had  a  beautiful 
ihild  of  four  yeJirb  of  age- 
Mr.  Sykes  had  feme  converfatiori  with  Mrs.  Parflow  the 
day  of  the  elopcirreiit ;  but  nothing  was  perceived  which 
convejxd  the  leafl  fufpicion. 

Captain  Pye.  I  faw  Mrs.  Par(k)w  and  Mr.  Sykes  on  the 
/day  of  the  elopement-^faw  them  in  iheduik  in  a  phaeton, 
en- the  road  about  twelve  miles  from  Ipfwichj  i  went  u[> 
and  fjpoke  to  them,  and  they  appeared  confirfed  ;  Mrs» 
Paiflow  alkcd  how  far  it  was  tolpfwich  ^  I  anfwered,  abottt 
twelve  miles;  (he  thefi  faid  to  Mr.  Sykes,  "  Torn  round 
**  and  go  home  as  foon  as  you  can  j"  to  which  he  anfweredj 
•*  Th.ai  he  Would  turn  In  the  tovm,**  ^nd  then  drove  on* 

MargarH  K^mfi.  I  am  chambermaid  of  the  George 
ihn  at  ]  letford  ;  July  1 9,  at  a  quaner  pad  twelve  at  niritty 
Mr.  Sykes  and  Mrs.  Vav{[qiw  c«nic  to  the  inn ;  the^  ladf 
ordered  a  room  to  \yi  got  ready,  which  was  immedialiefy 
done :  the  lady  wcctt  imo  bed,  and  ordered  me  to  infor^ 
the  gentleman  thai  fl^e  was  in  bed  ;  and  the  gentleman  canjb 
Up  flairs  into  the  room,  put  out  the  candle,  and  bid  tbfGl 
chambermaid  call  him  at  nine  ihe  nex^  momine.  r\ 
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Letiiia  Fktchet^  chambermaid  at  Ofl)orne*s  Hotel  io  the 
Adelphiy  TworCf  that  Mr.  Sykes,  in  July  (afl:»  came  to 
their  houfe  with  a  lady^^^4ind  ftaid  one  night — they  had 
two  bed-ch;^mbers-*-but — they  flepi  in  one  bed.  I  faw 
tbem  in  bed  together. 

Tie  Rev.  Mr.  Methat.    I  knew  the  defendant  at  college ; 

in  July  lad   1   Taw  the   defendant  at  the  Mount   CoSee- 

hou/e ;  he  a/ked  if  I  had  heard  any  news  from  Ipfwich, 

and  what  they  faid  of  him ;  I  made  no  anfwer:  then  the 

defendant  faid,  **  I  met  Parflow  and  Wallace,  and  if  Par- 

"  flow  has  any  call  on  me,  I  am  determined  to  fight  him-^ 

^  I  am  ready  for  him.     I  am  come  to  town  with  Mrs. 

•*  Parflow — my  journey  to  Ipfwich  has  anfwcred  my  purr 

^*  pofe  ;  I  have  got  her  in    Bennet-ftincet,  where  I  (hall 

••  be  glad  to  fee  you.— Will  you  dine  with  me   to-mor- 

"  row  ?•» 

This  was  partly  addrefled  to  Mr.  Methat,  and  partly, 
hj  way  of  boaflingy  to  the  company  in  the  cofFce-room, 
irho  were  abo«^t  fof ty  ii)  number ;  ten  at  lead  being  zt 
jt}ut  table. 

Defence. 

Mr.  Bearcnpft  faid,  he  was  ready  to  confefs,  he  wasopprcf- 
fiPd  with  a  ca&  which,  he  was  ready  to  own,  called  for  the 
ftrious  attention  of  the  jury.  The  opprefGon  was  two-fold. 
The  firft  part  of  it  was  the  pidure  of  eloquence  which  had 
been  painted  in  fuch  glowing  colours  by  Mr.  Erftine's  elo- 
quence, which,  if  the  founds  of  it  had  ceafed  to  vibrate  in  the 
ears  of  the  jury,  the  efFed,  he  was  fure,  ftill  clung  to  their 
iMptrts  ; — fecondly,  the  difficulty  of  the  cafe  itfeif,  indepen* 
jfent  of  this  glowing  pidure  ;  he  faid,  it  was  not  eloquence 
alone  tJut  had  marked  the  condu^  of  Mr.  Er&ine  on  thi<3 
trial  ;  he  canduSeJ  thje  caufe  with  infVnite  prudence  and 
confummare  judgment^  he  had<t:aHed  witncfles  toeflahlifh 
his  cifej  but  did  not  flop  here,  for  he  had  endeavoured  to 
w^kfn  the  defence  by  anticipating  its  effeS :-— in  the 
iiiode  of  ejcamininghis  own  witnefTes,  he  had  put  to  every 
Qfie  of  ihem  the  queftion,  "  Whether  Captain  Parflow 
^  Was  not  affe^ionate  and  attentive  to  his  wife  ?"  And  by 
all  of  them,  undoubtedly,  was  anfwered  in  the  aflirma- 
trve-*-byt  Mr.  Bearcrpft  was  inrtrufled  to  ftate,  that  Mr. 
Parflow  had  been  ejciremely  negligent  of  his  wife,  not  at 
Stiibiiry  onty,  bur  at  other  places ;  that  he  had  been  guilty 
of  groft  negligence  to  her,  particularly  when  it  was  con- 
^~      "  thai  flit  wasaiypmao  of  fuch  encUam\i\5>aevix^^ 
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and  furroonded  as  (lie  was  by  young  officers^  and  men  of 
gaiety  and  fafhion  ;  he  did  not,  however,  impute,  to  Cap- 
tain ParQow  any  diflionourable  views,  fuch  as  often  hap- 
pen in  cafes  of  this  fort,  of  connivance  with  a  view  to 
get  rid  of  a  wife  of  whom.the  hu(band  is  tired;  or  a  con- 
fpiracy  between  the  hufband  and  wife,  for  the  purpofe  of 
bringing  an  a6lion  for  l^rge  damages;  thofe  things,  al- 
though in  ^ftions  of  this  defcription  they  often  occurred^ 
weie  not  imputed  here  ;  all  that  he  was  inilru3ed  to  (late 
^n  (he  part  of  the  defendant  was,  that  Captain  Parflovr 
had  really  been  guiltv  oJF  very  grofs  negligence  and  inat- 
-tention  to  Mrs.  Parflow;  this,  if  proved,  mud  cenfider- 
ably  diminifh  the  damages. 

To  augment  the  damages,  it  has  been  faid,  if  « 
man  cannot  pay  in  his  purje^  he  muft  pay  in  his  perfon ; 
he  ftrlt  himfelf  intitled  to  appeal  to  the  noble  and  learned 
judge,  whether  that  do£tri"e  was  not  folcly  and  exclu- 
fively  applicable  to  criminal  proceedings y  and  not  in  the  lead 
degree  to  govern  the  cafe  of  an  a^ion  for  damages  ;  if, 
therefore,  the  jury  gave  great  and  very  high  damages,  they 
might  be  beyond  the  ability  of  the  defendant  to  pay,  and 
they  might  be  more  than  his  father  (hall  chufe  to  advance  ; 
the  confcqutnce  will  be,  a  perpetual  imprifonment  of  the 
defendant  ;  this  would  be  in  diametrical  oppofition  to 
one  of  the  moll  wife  maxims  of  the  law  of  Fngland,  **  No 
*'  man  Jball  be  charged  '•juith  th*  payment  which  is  beyond  his 
"  capacity  to  payP  There  was  no  proof  before  the  jury, 
that  the  prefcnt  defendant  was  worth  a  guinea  ;  on  the 
contrary,  it  could  be  very  eafily  proved,  that,  exclufive  of 
bis  dependance  on  his  father  (which  is  an  uncertain  al- 
lowance), he  is  many  pounds  worfe  t|ian  being  worth 
nothirg ! 

He  (hould  not  ftjte  that  ihe  plaintiff,  Mr.  Parflow,  had 
afted  criminally  ;  but  he  was  inftrufted  to  (late,,  that  he 
had  aded  very  improperlv,  and  very  indifcreetly,  in*  fuf- 
fering  his  beautiful  wife  lo  ride  with  the  defendant  in  % 
phaeton ;  nay,  he  (hould  ptove,  at  lead  he  was  {o  in- 
dru£led,  that  tl  c  plaintiff  conftantly  allc'cd  his  wife  to 
ride  out  with  Mr.  Svkes,  and  lh;U,  when  the  was  not  At- 
tended wih  any  other  person ;  that  he  permitted  her  tp 
dance  with  Mr.  Sykes  at  different  balls,  and  other  places 
of  public  amufement ;  conftantly  and  invariably  appearipg 
^arelcfs  oi  the  confequenccs  of  fuch  blameable  negligence 
l|pd  indifcrction.  '  '  / 
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Evidence  for  tie  Defendant, 

darks  Wren,  I  was  fervant  to  Mr.  Sykes,  who  came  to 
join  the  regiment  in  the  year  1788.  Mr.  Sykes  ufed  to 
trivei  with  four  horfes  in  a  phaeton  ;  Mrs  Parflow  fre- 
9iientijr  ufed  to  ride  out  with  him  unattended.  I  frequently 
carried  roeflfages  from  Mrs.  Parflow  to  Mr.  Sykes,  that  (he 
would  ride  w-ith  him  ;  at  other  times  from  Mr.  Sykes  to 
&lrs.  Parflow,  inviting  her  to  ride. 

In  the  way  from  Weymouth,  Mrs.  Parflow  went  in  her 
chariot,  and  Mr.  Sykes  in  his  gigg ;  but  from  BJandford 
to  Salifl>ury  they  both  went  in  the  gigg^  and  Mr.  Parflow 
faw  them  going,  but  did  not  objed.  I  have  fc^  Mf. 
Sykes  at  Mrs.  Parflow^  fo  much  in  liquor,  that  I  have 
been  obliged  to  lead  him  home. 

That  Captain  Parflow  faid,  when  Mr.  Sykes  and  Mrs. 
Parflow  were  in  the  gigg,  "  there  they  go,  they  do  very 
«  well." 

On  his  crofs-examination,  he  faid,  be  rode  all  the  way 
befaiiid,  while  Mr.  Sykes  and  Mrs.  Parflow  wtnt  in  the 
^iggf  from  Blandford  to  Salifl)ury  ;  and  a^  they  weredrawa 
jby  hackney  horfes^  he  could  not  tell  but  that  it  might  be  to 
the  korfes  that  Mr.  Parflow  alluded,  when  he  faid,  *•  there 
••  ihey  go,  they  do  very  well." 

JVilUam  Broadway.  I  was  fervant  to  Mr.  Sykes;  Mr. 
Sykes  frequently  vilitcd  Mrs.  Parflow,  at  Dorchefter,  and 
once  in  particular  they  were  left  alone  in  the  parlour ;  I 
taw  them  together  the  night  I  went  to  my  mafter  to  aflc 
avhether  I  fiiould  provide  horfes  to  go  to  Bath  the  next 
jday  Mr.  Sykes  and  Mrs.  Parflow  were  at  that  time  fitting 
Jh^lber  in  the  dining-room;  this  was  about  twelve  at 
m^hi ;  ihey  were  frequently  together  in  this  manner — but 
1  faw  thciTi  thus  no  more  than  once.  I  rccolleft  Mrs. 
Parflow  once  coming  to  Mr.  Sykes's  lodgings,  half  an 
hour  before  all  the  officers  came;  who  afterwards  'pent 
the  evening  together,  and  for  that  half  hour  Mrs.  Parflow 
and  Mn  Sykes  were  together.  Mr.  Sykes  frequently  ufed 
to  fend  prefcj^ls  to  Mrs.  Parflow;  he  fent  once  a  dozen 
pair  Qffi^ff,  By  mefl'agcs  and  tompUments,  Mrs.  Parflow 
and  Mr.  Sykts  ufed  to  Ipend  evenings  often  together ;  they 
irequcnily  mcE  in  the  ftreets.  Mrs.  Parflow  and  Mr. 
Sykes  went  together  in  Mr.  Parflow's  carriage  froni  Wcy- 
mouih  to  Dorchefter :  Mr.  Parflow  got  out  of  his  own 
chariot,  and  defired  Mr.  Sykes  to  go  into  it,  and  he  did 
Co  with  Mrs.  Parflow,  while  Mr.  Parflow  rode  in  a  hack- 
L  ner  tiQ^'chailc,  behind tind  alone. 
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Mr.  Erflcine  crols-exajnincd  this  wUnefs.  Mrs.  Parflow 
had  not  the  appearance  of  a  pcrfon  oat  of  health.  Mr. 
S>;kes  treated  Nlrs.  Paiiflow  as  hia  friend.  He.  neycr  faw 
Air.  Sykcs  and  Mn,  Pafflbw  together  more  than  once  in. 
the  diniflg-Jioora;  and  he  would,  not  fwcar  rhat  Mr.  Par- 
How  was  not  in  the  houfe  at  that  time.  Mr.  Parflbw  ge- 
nerally placed  Mr.  Sykes  at  Mr^.  Pai;flow*5  fide>,  while  Mi\ 
Parilow  was  at  the  bottom  of  his  own  tabl^. 

When  Mr.  Sykcs  got  into  the  chariot  to  Mrs.  Parflow. 
at  the  reqiie.ft  of  Mr.  ParlTow,  Mrs-.  Par/tbiu^s  Jijtet  war 
wit-i  her. 

Mr.  Erflcine,.  in  reply,,  faid,^  my  indignation  hes  been 
rifing,.  ftcp  by  ftep,  from  the  commencement  to  the  con- 
cliirioa  of  this  defence;  but  it  has  at  Uft  melted  into  com- 
panion for  the  defendant ;  for  there  is  a  ftage  of  depra* 
vity  ill  human-nature,,  to  which  nothing  but  compaction 
is   applicable :    of  that   defcription  is  the  defence  fet  up 
upon    the   preftnt   trial ;    fo   monAr^us,   ft)  inhuman,   fo 
much  againft  the  very  fpiri^  and  effence  of  jufiice,  was 
the  condufl  of  this  trial  upon  the  part  of  the  defendant,  that 
.it  might  be  dated  as  a  cafe  which  was  entirely  out  of  the 
ordinary  courfe  of  human  life  ;  fuch  a  complicated  Cbeocof 
vice  and  intquity  has  never,  perhaps,  before  exifted ;  the 
defendi.nt  no  fboner  faw  the  plaintiff's  wife,  but  the  re- 
{biution  is  taken  to  encompafs  h^r  deflrudion ;  and  thin 
Tefolution   is   not  once  checked,  until  the  infamous  d^ed 
is  done  :  he  no  fooner  looks  at  the  ha{>pine(b  of  his  friend 
ifl  the  love,  fociety,  and  affeflfon  of  his  wife,  but  he  dfc- 
tcriTiinea  to  deftroy  it:  this  beautifuf  woman  becomes  in- 
flantly,  not  the  objed  of  his  admiration,  but  the  objeft 
of  his  luA  ;  at  once  he  determines  to  violate  ^11  the  laws 
of  honour,  humanity,  friendfhip,  and    nature  ;  he   coolly 
j|nd  deliberately  fays  to  himf^lf,  **  I  fee  you  are  happy  ;  I 
will  deftroy  thfjt  happineft  ;  I  fee  you  are  now  the  envy -of 
the  world  for  the  blifs  you  participate  from  mutual  tove., 
bxit  I  will  make  you  mifcrable,  for  it  is  my  choice  it  (hall 
be  fo— I  look  on  that  child,  that  beautiful  innocent,  whom 
every  night  I  fee  you  carefs,  ^s  the  proof  and  remembrance 
of  your  former  endearments,  and  pledge  of  yoiu*   future 
joy;  I  will  change  it  into  a  (brpent,  when  hereafter yoii 
tjrfce  it  to  your  bofom ;  that  genuine  fourcc  of  your  vir- 
tuous love  fliaH  become  your  curfe,  and  not  your  confbr 
Ution."     This  did  he  fpeak  to  hixnfelf  when  firft  he  mc- 
(ii.tated   this  unparalleled  mifchtef;  this  was  evident  from 
the  whole  teoour  of  the  defence,  which,  indeed,^  was  \icff 
aucrcofdin^  to  the  advice  of  the  CQunfel  for  the  defendant  | 
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hii  ^mA  ftnhi  induced  him  to  hiru  and  iAha^  to,  rather 
ifciii  feem  to  make,  «  regular  defenev ;  he  was,  firom  his 
great  eipcrience)  welt  aware  of  the  effed  of  fuch  a  mode 
of  defciiding   a   cafe^  qf  this   extraordinary  ^xiture ;    ami 
notwithftanding  the  great  difcretion  and  extraordinary  abi-> 
litics  of  Mr.  Bearcrofi,  they  were  altogether  unable  to  hide 
the  infamy  of  the  deftndani's  cafe.     His  own  domcjiics  are 
brought  tu   defend  him    through    his    career  of    infamy* 
After  the  moft  grierous  injury  (hat  can    poiTibly  be  done 
liMnaf>9  il.i«  to  be  entirety  forgotten,  bccauf^  the  del'm* 
quent*s  menial*  fervants  approve  of  the  conduft  of  their 
nMAef  ;  the  adukerer  looks  around  to  his  ckpendants,  bids 
tKen  iry-  if  tl>ey  can  fee  any  negli^nce  in  the  hu(band,  or 
focti  as  may  appear  to  ^hem  to  be  negligence  and  inatteop- 
itei»  to  hM  wifew     Goo4  God  I — are  we  in  England  I  in 
the  face  of  magUlracy  I  in  a  country  where  every  man  is 
iBtkieit  10  freedom  and  prote/^ion!  in  a  land  where  mo- 
rality, honour,  and  religion  are  revered  1 — Or  in  a  deferl, 
inhabited  by  wild  beafts  and  fiivages,  where  no  rights   are 
ad^nowledged  and  pofTeffed,  but  thofe  derived  from  Arength 
9rA   cunfiiog!.— According  to  this  defence,  every  man  in 
England  muil  not  only  lock  up   his  wife  like  a  Spaniard, 
but  he  mud  alfo  keep  a  journal  of  the  minutes  of  his  own 
Kfe,  or  dfe  the  adulterer  will  cxcufe  himfelf,  by  thus  prov- 
ing the  negligence  of  the  injured  hufband. 

With  refpefk  to  the  principle  upon  which  Mr.  Bear- 
croft  had  contended,  that  no  man  ought  to  be  charged 
with  a  fum  which  was  beyond  his  power  or  ability  to  pay  ; 
I  anfwer,  that  the  exirenoe  infamy  of  the  defendant's  cafe 
entitles  him  to  no  favour,  and  there  is  a  probability  he  will 
Axne  time  be  able,  if  not  at  prefent. 

It  Ihould  net  be  forgot,  that  the  deFemiant  had  at  lad 
become  fcnfihie  of  the  injury  which  he  had  done,  and 
00crcd  certainty  to  make  a  complete  conr>penration,  he  had 
l)oA?red  to  iut  the  plaintiff^ t  thnal  /  he  had  ofFercd  to  add 
mttrder  to  adiihery  I  bnt  this  was  kind  and  relenting,  for 
as  be  knew  that  the  pUinti(F  mud  be  miferahte  while  he 
renMined  on  eirth,  he  offered  to  fend  him  to  a  happier 
Ibte. 

I  entreat  you,  gentlemen,  to  reflect  on  the  plaintiff's 
iiteationj  and  rhat  of  his  unprote6ivrd  and  dciertcd  child. 
How  can  he  look  upon  this  lovely  infant  without  the 
kenseft  ingwifh  I  How  can  he  behold  its  lovely  face  with- 
out the  mart  mournful  throbs  of  heart-felt  forrow,  while 
it  exhtbtts  to  hii  mind  the  memory  c^  the  once-loved 
IBOEler^   whefe  eodcarmems  produced  \\\  Ho>n  c^tv  \\<^ 
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rear  this  tender  plants  and  daily  behold  it,  without  ex- 
claimin§r,  O  may  ft  thou  always  pre^rve  the  virwe  which 
thy  moiher  once  poffeffed!  Maytt  thou  h^Vt  her  enchant- 
ing and  lovely  beauty,  but  Go<l  proied  thee  from  her 
fate ! 

CHARGE. 

:  Lord  Kenyon  obfervcd  to  the  jury,  from  the  attention 
ihey  had  paid  to  this  caufe,  he  was  Aire  the  material 
poirts  were  deeply  imprefled  upon  their  minds. 

This  was  a  caufe  which  called  for  the  moft  ferious  atten- 
tion of  the  jury,  not  from  any  difficulty  they  would  meet 
in  its  difcuiTion,  but  on  acco^int  of  the  enormous  con* 
dud  that  had  been  imputed  to  the  defendant,  and  alfo  on 
account  of  the  very  great  and  heavy  injury  of  which  the 
plaintiff  complained,  and  for  which  he  fought  juftice  in 
.their  verdi6^. 

Two  queftions,  his  lordfhip  Ciid,  prefented  ihemfclvcs 

ito  the  jury Whether   the   faft  of  which  the  plaintiff 

complained  was  proved. And,  if  proved,  what  damages 

he  was  entitled  to  receive. 

The  adultery  beyond  all  doubt  was  f  roved  :  the  reduc- 
tion was  proved  by  cle-ir  and  precife  evidence  ;  they  would 
therefore  naturally  turn  to  thefecondconfideration,  namely^ 
the  amount  of  the  damages  which  ll\ouId  be  given  to  the 
plaintiff. 

Caufcs  of  this  nature  had  great  variety  of  diftinSinn. 
Inftances  there  were,  where  the  adultery  was  clearly  proved, 
and  yet  the  plaintiff  was  entitled  to  fmall  or  no  damages: 
where  it  appears  that  the  huftand  himlelf  takes  part  in 
the   kdudion,    he  (hail   not  be  entitled   to  any  damages 

Where  (as  OiX  may  lay)  he   puts  his    wife   in  bed 

with  the  adulterer,  and  himfclf  places  the  pillow  under 
iheir  heads,  the  law  will  fay,  **  You  liave  received  no 
**  injury  by  that  ncl  to  wiilch  you  have  confefitcd,  and 
*•  therefore  no  attention  fliall  be  paid  to  your  complaint.'* 
Guiit,  in  a  moral  view,  certainly  muft  always  attend  adul- 
tery ;  but  if  the  hufband  conftnts  to  it,  he  Ihall  not  be  pcr- 
mlited  by  the  law  to  complain. 

Another  cafe  is  ;  where  a  hufband  has  wilfully  ncglcded 
his  wife,  has  been  carclefsly  and  fhamefuUy  inattentive  to 
her,  he  (hall  not  recover  damages  to  a  large  amount,  he- 
caafc  he  is  in  |i  great  degree  the  caufe  of  the  moral  tranf- 
greflion.  The  jury,  in  the  prefcnt  cafe,  (hould  attentively 
confider,  whether  there  had  been  a  trap  laid  by  the  plain- 


Francis  Sykes,    Esq.  43 

tiff  ro  catch  the  defendant';  and  alfo,  whether  the  pIainti8F 

had  been  inattentive  and  negligent  towards  hjs   wife;  in 

thefe  confiderations,  nothing  but  the  evidence  could  fairly 

lead  the  jury  to  a  determination.     His  iordfhip  faid,  that 

this  was  the  province  of  the  jury,  they  were  to  find  out 

the  merirs  of  the  defendant's  caufe ;  as  to  himfelf,  he  con- 

ieflfed,  that  he  did  not  fee  that  the  defence  difclofed  cir- 

cumilances  which  could  pofTibly,  in  fair  reafon,  operate  in 

his  favour.     What  was  the  defendant's  cafe  ?  He  comes 

into  the  regiment  very  uninformed,  as  appeared  by  unquef- 

tionable  evidence,  and  young.  He  comes  as  a  brother  officer 

into  the  company  of  the  plaintiff,  a  gentleman  into  whole 

family  he  is  introduced  and  received,  and  it  might  have 

been  of  great  advantage  to  the  defendant  to  have  had  the 

friendship  of  fuch  an  oiGcer.     The  defendant,  inilead  of 

making  a  proper  ufe  of  this  advantage,  difgraces  himfelf 

by  purpofing  almofl  immediately   to  abufe  it ;  for  he  had 

not  joined  the  regiment  a  fortnight,  before  he  is  heard  to 

utter  the  moft  deteftable  fentiment;  he  has  the   hardened 

wickednefs  rofay  of  a  lady,  whom  it  was  his  duty  to  refpefl 

as  his  friend's  wife — **  It  would  give  me  great  plcafure  to 

debauch  that  lady." 

He  conflantly  partook  of  that  hofpitality,  which,  it 
feems  diflinguilhed  Captain  Parflow's  houfe;  thiiher  he 
is  permitted  to  repair  when  he  has  no  other  employment 
for  his  time  ;  and  which,  as  it  ultimately  appears,  he  cm- 
ploys  in  the  deftruQion  of  the  happinefs  of  his  friend;  he 
fellows  Captain  Parflow  to  Ipfwich,  where  he  puts  in 
pradice  what  he  had  hefore  faid  he  wiihed  to  do  ;  he 
then  comes  to  London,  and  in  an  open  Coffee-room  has 
the' audacity  to  bead  of  his  conduct  inflead  of  being  co- 
vered with  fliame  and  confuilon  for  his  guilt ;  and  then 
fjays,  he  is  ready  to  fight  the  plaintiff;  fo  that  if  the  plain- 
tiff is  not  contenied  to  be  lllent  about  the  injury,  his 
ikrmt  is  h  be  cut.  This  part  of  the  defencUm's  conduCt 
went  a  gftat  way  to  affift  the  jury  in  their  deiermination 
Wfon  I  his  cafe,  becaufc  it  fhewed  that  the  deiendunt  was 
w«?U  awsifc,  that  he  ran  away  with  the  laiiy  againfl  the 
conr^nt  of  the  plaintiff. 

CiHirts  of  juftice  in  this  country  did  not  exhibit  on 
'ihtir  records  a  caic  more  aggravated  than  this.  '1  he  de- 
fendiint  had  difcovered  that  he  had  long  meditated  this 
fcheme  ;  that  he  went  to  Ipfwich  with  a  deliberated  and 
fixed  purpofe  to  commit  it,  and  afterwards  gloried  in  the 
coo^plecion  of  it,  and  the  crime  of  adultery  might  have 
Jj^cn  fdJoufd  lip  by  the  crime  of  murder,    \i  2lwn  v\\\Tv\fj 
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^ould  aggravate  this,  it  is,  that  the  plalptiflF,  tf\cx  being 
deprived  of  all  domeilic  happiQefsi,  and  sifter  being  con^ 
pelted  to  drag  the  defendant  into  a  court  pf  juftic^,  is  to 
h^ve  an  attempt  made  to  ^d  to  the  injury,  ^y  ^n  en« 
dcavour,  on  the  part  of  the  defendant,  to  (lain  his  honour, 
by  endeavouring  to  (hew,  that  the  plaintiff  in  thi^  caufe 
was  the  guilty  perfon — (hgt  he  had  Utid  a  trap  to  cgtch  the 
defendant,  to  procure  large  and  inflamed  da^m^es. 

His  lord(hip  faid,  the  jury,  in  their  fobe/ difcretion,  apc 
the  only  perfons  who  have  a  right  to  govern  entirely  all 
confiderations  of  damages;  and  they  would  not  run  wild 
in  afleiCng  (although  in  this  cafe,  th^t  w^s  not  very  eafy) 
the  damages,  and  allow  their  paffions  to  fubdue  their 
judgrc:ent ;  bgt  if  large  damages  are  not  given,  tl^e  jury 
would  fall  (hort  pf  that  juftice  which  they  owed  to  their 
country.  They  ftaod  in  a  double  capacity  ;  they  are  4s 
much  the  guardians  ^nd  prote£tors  of  virtue*  4S  th^y  ^fc 
the  punifliers  of  vice  ;  and  he  was  fure  their  own  good 
fenfe  would  guide  and  dire£t  |hem  to  do  juftice  between 
the  parties. 

Verdi^  fpr  the  plaintiff.    Pam^giss  iq,qooI. 


Trial  of  ]oHS  SroCKDALK  for  a  LibelagainJI tA^HovsW, 
0/*  Commons,  before  Lord  KfiNyoi^,  in  th$  Cwrt  cf 
King^s  Bench, 


The  information  charges  that  he  (John  Stockdale),  be- 
ing a  feditious  and  ilMirpoA^d  perfon,  did  publifli  in  a 
pamphlet,  intituled,^  A  Review  of  the  principal  Charges 
againj}  Warren  Hajlings^  laSe  Governor  Genera!  of  Bengal^  a 
Cirrt^'n  talfe  and  malicious  libel  coxerning  the  Impeach- 
ment of  Warren  Hailings,  and  concerning  the  Commons 
of  Great  Britain  in  Parliament  affembled. 

1  he  leieral  offenfive  paffages  are  then  fet  forth  ;  but,  as 
they  are  repeated  in  Mc.  Erfkint^s  argument,  we  do  not  rg^ 
cit-:  them  here. 

Mr.  /Xttorntiy  GzszRALaddreJfed  the  court  and  jury 
in  an  elegant  end  m^.jl  candid  Speech^  in  which  he  explained  the 
Tnctivcf  of  the  pr^jf  cut  oi^mtd  then  faid.  The  offence  \>hich 
I  innputc  tothc  det'eniUnt,  is  tint  of  calumniating  the  Houfe 
of  Commons,  not  in  its  ordinary  legiflative  capacity,  |bt|t  ^ 
when  a^Sting  in  its  accufAtorial  capacity,  conceiving  ittQl^e  , 
their  duty  on  adequate  occafions  to  inveftigate  tbf:  condi|i^ 
of  pert'  as  \n  high  ftation?,  and  to  leave  their  cpnduflk  iA     -J 
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be  judged  of  by  the  proper  con(Htutional  tribunal^  the 
Peers  in  Parliament  aflembled. 

After  due  inveftigattony  the  Comtnons  of  Cheat  Britain 
thought  it  tfatir  duty,  as  is  well  ktiown,  to  ittbmit  the 
condud  of  a  fervant  of  this  country,  who  governed  cfnt 
of  its  mod  opulent  dependencies  for  many  years,  to  an 
enquiry  before  that  iribdnnl.  One  fhould  have  thought, 
that  every  good  fubjeft  ot  this  country  would  have  for- 
born  imputing  to  the  Houfe  of  Commons  fnotivei  utterly 
unworthy  'cf  theti^  and  of  thofe  u-hom  they  reprefent ; 
inftead  of  this,  to  fo  great  a  degree  how  has  th^  licenti* 
oAfnefs  of  the  prefs  arifen,  that  motives  iht  moft  unbe«> 
dcMoiifg  that  can  afhiate  even  any  individual,  whb  may  b€ 
cdncemed  in  the  profecution  6f  pnblic  juftice,  a^e  trnpnced 
fO  the  KepreTentatives  of  the  people  of  this  courtrry  in  a 
body';  no  tnedit  is  given  to  them  for  meaning  10  do  juf* 
lice  to  their  country,  but,  on  the  contrary,  private,  per* 
Ibnal,  and  Aiafticions  motives  are  imputed  to  the  Commons 
of  Great  Britain. 

When  fach  an  tmputMion  is  made  upon  the  vcfy  firft 
Tribunal  that  this  country  knows,  namely,  the  Jnqneft  of 
\ht  Nati(^n,  the  Commons  iu  Parliament  aflfenlibled,  carry^ 
if^  any  fubjed,  who  they  may  think  has  offended,  to  tfre 
bar  of  the  hbufe  of  lords—*—!  am  fure  you  will  think  this 
ah  attach  fo  dangerous  to  every  Tribunal,  (b  dangerous  to 
the  whole  adminiftration  of  jiiflice,  that  if  it  be  well 
{>roved,  you  Cannot  fail  to  give  it  your  ftignfia,  by  a  verdift 
a|[a?htl  the  defendant. 
yiir  Atfofn'ey  General '/uYe'  read  the  libellous  pajfages  ckar^eJ  tn 

the  ih/chnation  (  vid.  p.  49  feq . )  dnd  then  doncludrd  thus : 

1  do  not  chufe  to  wafte  your  tinie,  and  that  of  my  Lord, 
ui  fo  plain  a  'Cafe,  with  much  obfervation ;  but,  hacknied 
as  it  may  "be,  it  is  my  dutv,  upon  every  one  of  ihefc  06- 
ca^ns,  to  remlAd  you,  gCntlenfen,  that  the  fecurity  of  the 
prefs  corfifts  in  its  good  regulation— if  it  is  meant  thar  h 
'illbuld  be  preferved  with  benefit  to  the  public>  it  mod  be 
tibdk  time  to  time  lopped  of  its  exceflcs,  by  reafdnablc  and 
proper  verdifis  of  juries,  in  fit  and  clear  cafes. 

VIDENCE/cr    the    PROSECUTION 

S^hriijr  of  the  Trrafury  proved,  from  the   Journals 
Parifamcmj  that  there  was  an  impcachmenr,  &?r. 
WiUiarr.    dfobrd  produced  the  pamp"hlet,  and  faid,  he 
liight  h  at  Mr.  StockJrile's  (hop ;  a  boy  fenced  him  wiiK 
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It.     Mr.  Stockclale  was  in  ihe  {hop^  and  the  boy  zGiti  as 
his  fervant. 

T^ft  was  the  'whole  evidence  for  the  profecuticn  %  and  Mr. 
Erflcine,  counfeljor  tlie  df^fendant^  thus  addrejfed  the  jury  in 
Us 

Defence. 

Gentlemen  of  the  Jury^ 

Mr.  Stockdale,  who  is  brought  as  a  criminal  before  you 
for  the  publication  of  this  book»  has,  by  employing  me 
as  his  advocate,  repofed  what  mud  appear  to  many  an  ex- 
traordinary degree  of  confidence ;  fince,  although  he  welt 
knows  that  I  am  perfonally  conneded  in  friendHiip  with 
mod  of  thofe  whofc  conduA  and  opinions  are  prtncipaily 
arraigned  by  its  author,  he  nevenhelefs  commits  to  roy 
hands  his  defence  and  juflification. 

A  truft  apparently  To  delicate  and  fingular,  vanity  is  but 
too  apt  10  whifper  an  application  of  to  fome  fancied  merit 
of  one's  own ;  but  it  is  proper,  for  the  honour  of  the  Eng- 
lifli  Bari  that  the  world  fbould  know  fuch  things  happen  t^ 
all  of  us  daily,  and  of  courfe  ;  and  that  the  defendant^ 
without  any  fort  of  knowledge  of  me,  or  any  confidence 
that  was  per/onal^  was  only  not  afraid  to  follow  up  an  ac- 
cidental retainer,  from  the  knowledge  he  has  of  the  general 
chara6icr  of  the  profcfl'ion. 

Mappy  indeed  is  it  for  this  country  that,  whatever  in- 
terefted  divifions  may  chHra6ieri7.e  oiher  places  of  which  t 
may  have  occaJion  to  fpeak  to  day,  however  the  Councils 
of  the  higheft  departments  of  the  flare  may  be  oc  cafionalfy 
diftraScd  by  pcrfonal  conllderations,  they  never  enter  thefe 
walls,  to  difturb  the  adminillration  of  juftice  :  Whatever 
may  be  our  public  principles,  or  the  private  habits  of  our 
lives,  they  never  caft  even  a  (hade  acrofs  the  path  of  our 
profcflional  duties. 

If  this  he  ihecharaQerifticevenof  the  Bar  of  an  Engtifh 
Court  of  Jurtice,  what  facred  impaniality  may  not  every 
man  expe^  from  its  Jurors  and  its  Bench  ? 

As,  trom  the  induijjence  which  the  Court  was  yellerday 
pleafed  to  give  to  mv  indirpofuion,  thib  information  was 
not  proceeded  on  when  you  were  attending  to  try  it,  it  i« 
probable  yon  were  not  aliogether  inattentive  to  what  pafTcid 
on  the  trial  of  the  other  indiQmeni,  profeculed  alfo  by  the" 
Houfeof  Commons  ;  and  therefore,  without  a  rt»flateme&| 
of  the  fame  principles,  and  a  fimiiar  quotation  of  t  ithori- 
tics  to  fupport  ihem^  I  nee  \  only  remind  you  of  the  lavr 
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applicable  to  this  fubjeS,  as  tt  was  then  admitted  by  the 
Attorney  General,  in  conceflion  to  my  propofitions,  and 
confirmed  by  the  higher  authority  of  the  Court,  viz. 
-,      Firft,  that  every  information  or  indidment  mtift  contain 
fuch  a  dcfcription  of  the  crime,  that  the  defendant  may 
know  what  crime  it  is  which  he  is  called  upon  to  anfwer. 
Secondly^  that  the  Jury  may  appear  to  be  warranted  in 
their  cdhctufion  of  guilty  or  not  guilty. 

And,  bftly,  that  the  Court  may  fee  fuch  a  prectfe  and 
definite  tranfgreflTon  upon  the  record,  as  to  be  able  to  apply 
the  poniOiment  which  judicial  difcrcMon  may  didate,  or 
which  pofitive  law  may  tnfiid. 

It  was  admitted  altb  :o  follow  as  a  mere  corollary  from 
thcfe  propofitions,  that  where  an  information  charges  m  wri- 
ting to  be  compofed  or  publifhed  of  and  concerning  the 
Common.^  of  Great  Britain,  with  an  intent  to  bring  that 
body  into  fcanda)  and  dif^mce  with  the  public*  the  author 
cannot  be  brought  within  the  fcope  of  fuch  a  charge,  unled 
the  Jury,  on  examination  and  comparifon  of  the  whole 
natter  written  or  publifhed,  (hall  be  fati  (ied  that  the  par- 
ticular paflfages  charged  a^  criniina!  u  hen  explained  by  the 
context,  and  confuicred  as  pan  of  one  entire  work,  were 
meant  and  intended  by  the  author  to  vilify  the  Houfe  of 
Commons  as  a  body,  and  were  wrirten  of  and  concerning 
them  in  Parliament  ad.mbled. 

Thcfe  principles  being  fettled,  we  are  now  to  fee  what 
the  prefcnt  informari'^n  is. 

It  cha.*-ges,  that  the  defendant,  *  unlawfully,  wickedly, 

*  and  malicioudy  devifuig,    contriving,    and  intending  to 

*  afperfe,   fcandalize,  and  vilify    the  Commons  of  Great 

*  Britain   in   Parliament   aflembled ;    and  mod  wxkedly 

*  and  audacioufly  to  reprcfent  their  proceedings  as  corrupt 
'  and  unjuflj  and  to  make  it  beiievtd  and  thought,  as  if 

*  the  Commons  of  Great  Britain  in  Parliament  adembled 

*  were  a  moll  wicked,  tyrannical,  bafe,  and  corrupt  fet  of 
■  petron-^i  and  to  bring  them  into  difgrace  wiih  the  public — * 
The  defendani  publifhed — What  ?—Not  thofe  latter  ends 

l<lf  ftntences,  which  the  Attorney  General  has  read  from  his 
sf,  as  if  they  had  followed  one  another  in  order  in  this 
'h&oki^-Ntt  (hofe  fcrars  and  tails  of  paffages  which  arc 
patched  tv^et her  upon  this  record,  and  pronounced  in  one 
brr^jith^  ^%  if  rlity  exiflcd  without  intermediate  matter  in 
the  fame  p^pe,  and  without  context  any  where, — No — 
This  h  not  ifir  accufation,  even  mutilated  as  it  is.  For  the 
infoftftaiion  charges,  thai  wit  A  intention  ta  vilify  tie  Houfe  of 

Commons ) 
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GoMmonSf  ilic  <k4V>f.AUnt  |)«l>lithed  the  whole  book»  defcrib** 
ihg  it  on  itkc  rtK\>rvl  l*y  i46  iwX^i 

"  A  Review  oif   tlie  Principal   Chaises  agamd   Warren 
"  Uaftingfl,  li;'f<j,  late  'Governor  Geiieral  of  Bengal  ;** 

'/I  whkk  Ofnongfl  otker  tKngs^  the  matter particulmrJfffie£t€d4li 
to  be  found,  Y^w  ewpiiry  therefore  is  not  coined  to, 
Wheiher  the  defenckmt  publiflied  thofs  ftkffed  pMtr  ^af  H  i^ 
and  >vhethier>  lookirrg  at  thenn  as  they  are  diftbrttd  by  the 
information,  they  otrry  tn  fair  conftro^ion  the  'feofe  tM 
^neaniog  whkrh  the  inuendos  fut  ufion  them;  but  whe- 
ther the  author  of  the  entire  work*,  1  fay  tWe  avtlMM*,  fihbe, 
in  ht  couid  defend  hinrvfelf^  the  ptfblifber  oifqucftionably 
can — Avhethcr  the  autfcer  wrote  the  viDlume  xvirich  1  hold 
in  trtj  hamdy  as  a  frcsts^  manry,  ionafide  difqoifition  t>f  cri^ 
fiftinal  chargfes  againft  his  fellow  citizen : -dr  mbethcr  thfc 
long  eloquent  difcG^lion  of  theni>  \\hich  ^Hsfo  vtiany  pa/ges^ 
w-ffs  a  rtkre  'ckxak  ^nd  cover  for  the  intrododion  of  the 
fflppofed  fcanda!  impored  4o  the  fileffed  puffaget ;  the  nwad 
of  the  wiritct  all  ailongrteing  ini^em  on  iradudng  the  Houfe 
of  Commons,  and  not  en  fairly  atifwering  their  chaiges 
againft  Mr.  Haftings. 

This,  gentlemen,  is  the  principA'l  matter  for  your  confi- 
deration  ;  and  therefore,  it  afier  you  fhall  have  taken  the 
hook  itftU  into  the  chamber  which  will  lie  provided  for 
you,  kw'd  .cad  ihe  whole  of  it  with  imipartial  attention  ;— if, 
after  tiie  performance  of  this  dury,  you  can  retuin  here, 
«nd  with  ciea:  confcicnces  pronounce  upon  your  oaths,  that 
the  imp'-jflion  itiatie  upon  you  by  thefe  pages  is,  that  the 
liuthor  wrote  them  u-rth  ihe  wicked,  feditioiw,  and 'corrupt 
iriienwons,  chtirged  by  the  information;  )»ou  have  then  my 
fufll  perrtiiirioft  to  find  the  defendant  guilty.  Bur  if,  on  the 
other  hand,  the  genoral  tenor  of  the  compofition  fiull  im- 
prefs  you  with  !efpe6\  tor  the  author,  and  -point  him  'Olit 
to  yoii  as  a  man  mif^iiken  perhaps  himfelf,  but  not  feekiifg 
to  deceive  others  :---if  every  line  df  the  work  ftall  rr^fefit 
to  you  nn  inrrijigent  anima?ed  m'rnd,  ^glowing  with  a  ChiiT- 
tian  compaflTion  towards  a  fellow-mim,  whom  he  bdieVau 
to  be  innocent,  and  with  a  p:%tiiot  'Jtcal  for  the  liberty  of  ifait 
country,  which  he  cofifidcired  i^s  -wounded  through  4he  fidts 
-of  an  opprefled  fcllow-ciii/.en  ;  if  this  ihafi  be  the  impref- 
fion  on  your  confcientcs  and  tinderftandings,  whtifl  you 
are  called  upOn  lo  deliver  yo»r  verdid  ;  then  bear  inMl 
tne,  that  you  tiof  only  work  ftiMate  ihjuftice,  but  breakup 
tlie  )>refs  ef  England,  and  furrciMier  her  rights  and  liboriifcil 
for  every  if  you  convift  him. 
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GcBttemenf  to  ensMe  you  fo  form  a  true  judgment  of 
the  meiDing  of  this  book,    and  sf  the  intention  of  its 
author,  and  10  expofe  the  nfftferabie juggle  that  is  played  oflF 
in  tbeinfonntttoni  by  the-comWiiartemof  fentcnces,  which 
in  the  worfcidetf  htre  nobearm^upori  erie  another — I  will 
firft  give  yoa  thcf  prtAflieation-  as  it  U  diarged  Mpdn  the  re- 
cord, and  ^dfented  by  the  Attorney  Genef'at  iit  opening  the 
caic  for  the  Crovnt ;  fthd  I  will  then,  by  reading  the  inter- 
jacent matter,  which  is  ftudioufly  kept  out  of  iight,  convince 
you  of  its  true  interpretation.     The  information,  beginning 
m^tih  the  firft  page  of  the  bo6k,  charges,  as  a  libel  upon 
the  Hoiife  erf  Conomons,  the  following  fentence : 

**  The  jflouTe  of  Commons  has  now  given  its  ftaal  decifion 
^  with  regard  to  the  merits  and  demerits  of  Mr.  Haf- 
*<  tings.  The  Grand  Inqueft  of  England  have  delivered 
^  their  chai^,  and  preferred  their  impeachment ;  their 
*'  allegations  are  referred  to  proof ;  and  from  the  appeal 
^'  to  the  collefiive  wifdom  and  juftice  of  the  nation  in 
''  the  fupreme  tribunal  of  the  kingdom,  the  queflion 
"  comes  to  be  determined,  whether  Mr.  Haftings  ic 
**  guilty  or  not  guilty  ^** 

It  is  but  fair,  however,  to  admit,  that  this  firft  fentence 
which  the  moft  ingenious  malice  cannot  torture  into  a  cri* 
minal  conffniQion,  is  charged  by  the  information  rather  as 
iiitroduclory  to  what  is  made  to  follow  it,  than  as  libellous 
in  itfelf ;  for  the  Attorney  General,  from  this  introdiiQory 
p'afTi^e  in  the  firft  pa^e,  goes  on  at  a  leap  to  pdge  thirteenth^ 
and  reads  almoft  without  a  flop,  as  if  it  immediately  fol- 
IsMred'  the  other, 
f  VHiit  credit  can  we  give  to  muhipHcd  and  accumulated 

*  chiirges,  when  we  find  that  they  originate  from  mi f- 

•*  reprefentation  and  falfchood?" 

"From  fHefe  twopaflages  thus  ftanding  tc^eiher,  without 


iki  mtiTV^nitnf  mMt$er  ^hich  o^cupus  thirteen  piiges^  one  would 
imagine  ihiir»  inftead  of  invefiigating  )he  probability  or  im- 
probability of  the  guilt  imputed  to  Mr.  Haftings;  infteadof 
C4relully  examining  the  charges  of  the  Commons,  and  the 
defence  of  ihcm  which  had  been  delivered  before  them  or 
which  w^  preparing  for  the  Lords :  the  author  immediate- 
t^,  and  in  a  moment  after  ftaiing  the  mere  hOi  of  the  im^- 
peachmenty  had  decided  that  the  a£l  of  the  Commons  ori- 
|[iiijited  from  mifreprefentation  and  falfehood. 

Cemlemen,  in  the  fame  manner  a  veil  is  caft  over  all  tb.at 
ll  wotteti  m  tik  next  fiven pages :  For  knovririg  thai  xVvt  cotv- 
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text  would  hsilp  to  the  tnic  confirudion,  not  only  of  the 
pAlTages  charged  before^  but  of  thofc  in  the  fequel  of  tKi» 
informaticn ;  the  Attorney  General,  aware  that  it  would 
convince  every  man  who  read  it  that  there  was  no  intention 
in  the  author  to  calumniate  the  Houfe  of  Commons,  pafles 
over  by  another  leap  to  page  twenty  ;  and  in  the  fame  man-* 
ner,  without  drawing  his  breath,  and  as  if  it  direflly  fol-* 
lowed  the  two  former  fentences  in  tie  \fi  and  i  ^tA  pages, 
reads  from  -page  aoih— 

**  An  impeachment  of  error  in  judgment  with  regard  la  the 
'^  quantum  of  a  fine,  and  for  an  intention  tliat  never  was 
'^  executed,  and  never  known  to  the  ofTending  party, 
**  chara6ferire$  a  tribunal  of  inquifition  rather  than  a 
*'  Court  of  Parliament-** 

From  this  paffage,  by  another  vault,  he  leaps  over  one-and' 
thirty  pages  more^  to  page  fifty -one  ;  where  he  reads  the  fol- 
lowing fentence,  which  he  mainly  relies  on,  and  upon 
which  I  flialV  by-and-by  trouble  you  with  fome  obfecva- 
tioits. 

*'  Thirteen  of  them  paffed  in  the  Houfe  of  Commons,  not 

**  only  without  inveftigation,  but  without  being  read ; 

"  and  the  votes  were  given  without  enquiry,  argument, 

**  or  conviftion.     A  majority  had  determined  to  im- 

**  peach;  oppofite  parties  met  each  other,  zi\A  juflled  in 

*'  the  darki  to  perplex  the  political  drama,  and  bring  the 

**  hero  to  a  tragic  cataftrophe.** 

From  thence,  deriving  new  vigour  from  every  exertioir,  he 
makes  his  laft  grand  ftride  over  forty  four  pages ,  almoft  to 
the  end  of  the  book>  charging  a  fentence  in  the  ninety-fifth 
page. 

So  ihut  out  of  a  volume  of  one  hundred  and  ten  pages ^  the 
defendant  is  only  charged  with  a  few  fcattered  fragments  of 
fentences  picked  out  oJ  three  or  four.  Out  of  a  work,  con* 
fiftine  of  about  two  thouf and  five  hundred  and  thirty  lines  ^  of 
man!)  fpiritcd  eloquence,  on^y  forty  or  fifty  lines  are  culled 
from  diflferent  parts  of  it,  and  artfully  put  together,  fo  at 
to  rear  up  a  libel  out  of  a  fal'e  context  by  a  fuppofed  con^ 
nexion  of  fentences  with  otie  another,  which  are  not  only 
ennrcly  independent,  but  which,  whtn  compared  with  tlic&' 
antecedents,  bear  ia  totally  dtflferentconftrudion.  > 

In  this  manner  the  greaieft  works  upon  government,  the 
mofl  cxctUtnt  V^o  k^  of  fcience,  the  facred  fcripturcs.  thcin- 
Arlves,    might  be  didorted  into   libels^   by  forfaking  tbt 

gcocral 
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general  context,  and  hanging  a  meaning  upon  feleSed  parts : 
-»-Thus»  as  in  the  text  put  by  Algernon  Sidney, 

*'  The  fool  has  Taid  in  his  heart  there  is  no  God ;'' 

the  Attorney  General  on  the  principle  of  the  prefcnC 
proceeding  againft  this  pamphlet,  might  indid  the  publiftier 
of  the  Bible  for  blafphemoufly  denying  the  exigence  of 
heaven,  in  printing 

"  T^hete  is  no  God.*^ 

for  thefe  words  alone,  without  the  context,  would  be  fe« 
kded  by  the  information;  and  the  Bible,  like  this  book, 
would  be  mderfcfed  to  meet  it.  Nor  could  the  defendant 
in  fuch  a  cafe  have;  any  poflible  defence,  unlefs  the  Jury 
were  permitted  to  fee,  by  the  book  itfelf,  that  the  verfe, 
ijiilead  of  denying  the  exigence  of  the  Divinity,  only  im- 
puted that  imagination  to  a  fool. 

Gentlemen,  having  now  gone  through  the  Attorney 
General's  reading,  the  book  (hall  prefently  come  forward 
and  fpeak  for  itfelf. 

But  before  I  can  venture  to  lay  it  before  you,  it  is  proper 
to  call  your  attention  to  how  matters  flood  at  the  time  of 
its  publication ;  without  which  the  author's  meaning  and 
intention  cannot  pofTibly  be  underflood. 

The  Commons  of  Great  Britain  in  Parliament  aflfembled 
hid  accufed  Mr.  Haftings,  as  Governor  General  of  Bengal, 
of  high  crimes  and  mifdemeanors ;  and  their  jurifJidion 
for  that  high  purpofe  of  national  juflice  was  unqueflionably 
competcrnt.  But  it  is  proper  you  (hould  know  the  nature 
o£  this  inquifitorial  capacity.— -The  Commons,  in  voting 
an  impeachment,  may  be  compared  to ^  Grand  Jury  &nd- 
ipg  a  bill  of  indidment  for  the  Crown  :  neither  the  one 
lK»r  the  oiber  can  be  fuppofcd  to  proceed,  but  upon  the 
iBatlt^r  which  \\  brx)ught  before  them;  neither  of  them  can 
6ji4  guilt  without  accufation,  nor  the  truth  of  accufation 
wahriut  €videf>ce. 

\Vl*en,  llierefore,  we  fpeak  of  the  accufer  or  accufers  of 
«  perfon  indiOtd  for  any  crime,  although  the  Grand  Jury 
«ie  the  acciifcf^  mform^  by  giving  effed  to  the  accufation  ; 
jpei  iii  common  parlance  we  do  not  confider  them  the  re** 
fponfible  fluihor^  of  the  profecution.  If  I  were  to  write  of 
a  moil  wicked  mdidment,  found  againil  an  innocent  man, 
whkh  was  pr4:paring-  for  trial,  nobody  who  read  it  would 
conceive  1  me^fit  to  ftigmattze  the  Grand  Jury  that  found 
the  btU ;  but  it  would  be  enquired  immediately  who  was 
irrofcctitor,  wi  who  were  the  witnelTes  on  the  b^cVL  o^ 
E  2  \\> 
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t.  In  the  Tame  manner  I  mean  to  contend,  that  if  th*rt 
book  Is  read  with  only  commott  afttention,  the  wMe  fcope 
of  it  will  be  diicovered  to  be  this. 

That,  in  the  opinion  of  the  author,  Mr.  Mailings  had 
been  accufed  of  malicious  adminiilration  iti  India,  fnmi  the 
"heat  and  fpleen  of  political  divifions  in  ParKanaent,  zxvi 
not  from  any  ^eal  for  national  honour  or  juftice ;  that  the 
impeachment  did  not  originate  from  Governmem,  but 
from  a  fa£lion  banded  Mfainft  it,  which,  by  mifreprefen* 
tation  and  violence,  had  taftened  it  on  an  unwilling  Houfe 
of  Commons;  that,  pre^flelTed  with  this  fenttitiedt^ 
(which,  however  unfounded,  makes  no  part  of  the  prefent 
bufirfefs,  fince  the  publifher  is  not  called  before  yon  for 
defaming  individual  members  of  the  Commons,  but  for  a 
contempt  of  the  ComnWmfs  as  a  body,)  the  author  f^urfuai 
the  charges,  article  by  article  ;-—-cntfer8  itito  a  warmMt 
animated  vindication  of  Mr.  Hflfding^,  by  regular  anfweti 
to  each  of  them ;  aftd  that,  as  far  as  the  mind  and  Ton\  of 
a  man  can  be  vifiMe,  I  might  alfo  fey,  embodied  in  hi) 
writings,  his  intention  throughout  the  whde  volume  %f^ 
pears  to  have  been  to  charge  with  iif/oftrcc  the  private  accu- 
fers  of  Mr.  Haftings,  a:nd  not  the  Houfe  of  Commons  as  a 
body  ;  which  wndonbtedly  rather  relu&antly  gave  way  to, 
than  hcariily  adopted,  the  impcachnrttnr. 

This  tvill  be  found  to  be  the  palpable  fcope  of  the  book 
and  no  m;m  who   can  read  EngKOi,  and  who  at  the  fanr 
time  will  have  the  candour  and  common  fcnfe  to  take  i 
h:s  imprcfliois  from  what  is  written  in  it,  inftead  of  brin 
Tng  his  own  along  with  him  to  the  reading  of  it,  can  p« 
libly  nnderftand  it  otherwifc. 

But  it  may  be  fnvd,  that  admitting  this  to  be  the  fee 
snd  deficn  of  the  author,  what  right  had  he  to  cauvafs 
merits  of  an  accufaticn  upon  the  records  of  the  Commc 
more  efpeciaily  while  it  was  in  the  courfcof  legal  procec' 
This,  1  confcfi?,  might  have  been  a  ferious  qucftion ;  bw 
Commfns,  ds  Profccutors  of  thh  informaiioft,  feem  to 
waved  or  forfeited,  their  right  to  afk  it. 

Before  they  ftnt  the  Attorney  General  into  this  pla 
punifh  the  ptrblication  of  artfsufrs  to  their  charges. 
(hould  have  recoilcftej  that  their  own  war>t  of  circu 
lion    in    the  maintenarrce  of   ilieir  privileges,  and 
prote6>iim  of  perfons  jrccufed  before  them,  had  giver 
public  tAr  clur^cs  ihctpfrhef^  which   fhoold  have  bc 
fined  10  ihcrr  own  journals. — 'J'he  cotrrfe  and  jfn 
Paflianuni  might  warrant  the  printing  of  them  fbf 
4)f  thtrir  own  Members,  but  there  the  publitatie 
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hxft  &opt»  and  all  further  progrefs  been  refifted  by  autbo- 

If  th«y  were  refolved  to  confider  anfivers  to  their  charges 
IS  a  cootempt  of  their  privileges,  and  to  punilh  the  publi* 
atioo  of  them  by  fuch  fevere  profecutions,  it  would  have 
weii  become  them  to  have  begun  firft  with  thofe  printers 
who,  by  publiihing  the  charges  themfehes  throughout  the 
whole  kingdooiy  or  rather  throughout  the  whole  civilized 
world,  were  anticipating  the  paflions  and  judgments  of  the 
public  agaioft  a  fubjed  of  England  upon  bis  trial,  fo  as  to 
make  the  publication  of  anfwers  to  them,  not  merely  a  pri- 
vilege, but  a  debt  and  duty  to  hunianity  and  juftice. 

TM  Commons  of  Great  Britain  claimed  and  exercifed 
the  privileges  of  queftioning  the  innocence  of  Mr.  Hadings 
by  their  impeachment ;  but  as,  however  queilioned,  it  is 
flill  to  be  prefumed  and  proteded,  until  guilt  is  eftabliflitd 
by  judgment,  he  whom  they  haul  ac^ufed  had  an  equal 
chtm  upon  their  juflice,  to  guard  him  from  prejudice  and 
QiirreprefeDtatioo  until  the  hour  of  trial. 

Had  the  Commons,  therefore,  by  the  exercire  of  their 
high,  ncceiTary,  and  legal  privileges,  kept  the  public  aloof 
from  all  canvafs  of  their  proceedings,  by  an  early  punifh- 
roent  of  printers,  wHp,  without  referve  or  fecrecy,  fent 
out  the  charges  into  the  world  from  a  thoufand  prefles  in 
every  form  o.f  publication,  they  would  have  then  (lood  upon 
axuuid  today,  from  whence  no  argument  of  policy  or 
juftice  could  have  removed  them ;  becaufe  nothing  can  be 
more  incompatible  with  either,  than  appeals  to  the  many 
upon  fubjeds  of  judicature,  which  by  common  confent  a 
lew  are  appointed  to  determine,  and  which  muft  be  deter- 
mined  by  hOm  and  principles,  which  the  multitude  have 
neither  Idliirc  nor  knowledge  to  inveftigate.  But  then  let 
it  be  remembered,  that  it  is  for  thofe  who  have  the  autho- 
rity to  accufe  and  punilh,  to  fet  the  example  of,  and  to 
enforce  this  rcfcrve,  which  is  fo  neceflary  for  the  ends  of 

Courts  of  Law,  therefore,  in  England  never  endure  the 
f  ubiicaifon  of  their  records :  and  a  profecutor  of  an  indid- 
men  I  uould  be  attached  tor  fuch  a  publication  ;  and  upon 
the  Umc  principle,  a  defendant  would  be  punifhed  for  an- 
tic i  pat  tug  i  he  juftice  of  iiis  country,  by  the  publication  of 
hb  liclcnccj  the  public  btingno  paity  to  it,  until  the  tri- 
l:sioal  appQinted  for  its  determination  be  open  for  iis  deci* 


jihet 


Ccnllcmcn,  you  have  a  right  to  take  judicial  notice  of 
ihefc  maucr%  without  the  proof  of  ihemby  w'\itit?fes-,  ^^^ 
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arors  may  not  only  without  evidence  found  their,  verdids 
3n  fafts'that  are  noiorious,  but  upon  what  they  know  pri"' 
vately  themfelves,  after  revealing  it  upon  oath  to  one 
another ;  and  therefore  you  are  always  to  remember,  that 
this  book  was  written  when  the  Charges  zf^zxr.A  Mr.  Ha(l- 
ings,  to  which  it  is  an  anjwer^  wt:re»  to  the  knowledge  of 
the  Commons,  (for  we  cannot  prefume  our  watchmen  to 
have  been  adecp}  publicly  hawked  about  in  every  pamphlet, 
magazine,   and  ncwfpaper  in  the  kingdom. 

Gchttemcn,  you  well  know  with  what  a  curious  appetite 
thefe  Chaigcs  were  devoured  by  the  whole  public,  inte* 
rcfling  as  they  were,  not  only  from  their  importance,  but 
from  the  merit  of  their  compofit ion ;  certainly  not  fo  in- 
t:  ndcd  by  the  honourable  and  excellent  compofer  to  opprefs 
the  accufcd,  but  becaufe  the  commoned  fubjcSs  fwell  into 
eloquence  under  the  touch  of  his  fublime  genius. 

Thus  by  the  remiffnefs  of  the  Commons  who  are  now 
the  pro  ff  cut  or  s  of  this  information^  a  fubjed  of  England,  who 
V  :is  not  even  charged  with  contumacious  refinance  to  au- 
ihority,  much  lef:»  a  prodaimcd  outlaw,  and  therefore  fully 
t  ntitled  to  every  pro'edion  which  the  cuftoms  and  (Ututes 
vf  the  kingdom  hold  out  for  the  proteSion  of  Britifh  li- 
berty, faw  himfclf  pierced  with  the  rtirows  of  thcufands  an; 
ten  ihoufands  of  libels. 

Gentlemen,  before  I  venture  to  lay  the  bonk  before  yoi 
it  miift  be  yet  further  remembered  (for  the   fad   is  equal 
I  Glorious),  that  under  ihefe  unaufpicious  circum (lances,  t 
tiial  of  Mr.  Mailings  at  the  bar  of  t()e  Lords  had  a6tu2 
^.ommenccd  long  before  its  publication. 

There  the  mod   auguft  and  flriking  fpeclacle   was  d 
«.xhibiied,  which  the  world  in  any  age  of  it  ever   witnc' 
A   va(l  llage  of  juftice  uas  ereded,   awful   from   its 
authoiity,  fpUndid  from  its  illuftrioua    dignity,    vcne 
♦rom   the  learning  and  wifdoni  of  its  judges,   captiv 
and  afFec^ing  from  the  mighty  concourfe  of  all  rank 
conditions  which  daily  flocked  into  it,   as  into  a  thea 
jleafure  ;    there,    when  the  whole  public  mind  was  a 
awed  and  foltcned  to  the  imprelHon  of  every  hum:^n 
ign,   there  appeared,  day  after  day,  one  after  anothf 
I  f  tile  mod  powerful  and  exalted  talents,  eclipfing  I 
.sccufirg  eloquence  the  mod  beaded  harangues  of  an 
i.iufirg  ii)e   pride  of  national  reicntmcnt,   by  the 
i:vtaivc8  a;:airid  broken  faith,  and  virjaied  trca* 
ihaking  the  bolom  with  alternate  pity  and  horror 
mod  glowing   piftures  of  infulted  nature  and  I 
L  \  tv  aijii2i:::cd  s^d  energetic,  from  ihe  love  of  far 


I 


Mr.   John    Stockdale.  55 

is  tht  inherent  paifion  of  genius ;   firm  and  indefatigablei 
ftom  a  ftrong  prepofleflion  of  the  juftice  of  their  caufe. 

Gentlemen,  when  the  author  fat  down  to  write  the  book 
now  before  you,  all  this  terrible,  unceafing,  exhauftlefs 
artillery  of  warm  zeal,  matchlefs  vigour  of  underftanding, 
oonfaining  and  devouring  eloquence,  united  with  the 
highell  dignity,  was  daily,  and  without  profpe£k  of  con- 
dafion,  pouring  forth  upon  one  private  unproteded  man, 
who  was  bound  to  hear  it,  in  the  face  of  the  whole  people 
of  England,  with  reverential  fubmifTton  and  filence. 

Gentlemen,  I  do  not  complain  of  this  as  I  did  of  the 
publication  of  the  Charges ;  becaufe  it  is  what  the  law  aU 
lowed,  and  fandioned  in  the  courfe  of  a  public  trial ;  but 
when  it  is  remembered  that  we  are  not  angels,  but  weak 
fallible  men,  and  that  even  the  noble  Judges  of  that  high 
tribunal  are  cloathed  beneath  their  ermines  with  the  com- 
mon infirmities  of  man's  nature,  it  will  bring  us  all  to  a 
proper  temper  for  confidering  the  book  itfelf,  which  will 
an  a  few  moments  be  laid  before  you. 

Gentlemen,  it  was  under  all  thefe  circumilances,  and 
amidft  the  blaze  of  paiTion  and  prejudice,  which  the  fcenc 
I  have  been  endeavouring  faintly  to  defcribe  to  you  might 
be  fuppofed  likely  to  produce,  that  the  author,  whofe  name 
1  will  now  give  to  you,  fat  down  to  compofe  the  book 
which  is  profecuted  to-day  as  a  libel. 

The  hiftory  of  it  is  very  (horr  and  natural. 

The  Rev.  Mr.  Loggan,  Minifter  of  the  Gofpcl  at  Leiih 
in  Scotland*  a  clergyman  of  the  pureft  morals,  and  as  yon 
will  fee  by-and-by  of  very  fuperior  talents,  well  acquainted 
with  the  human  charader,  and  knowing  the  didiculty  of 
bringing  back  public  opinion  after  it  is  fettled  on  any  fub- 
j€^,  took  a  warm,  unbought,  unfoiicited  intereft  in  the 
fiiuation  ol  Mr.  Haftings,  and  determined,  if  poflible,  to 
t'Crcil  ard  fufpend  the  public  judgment  concerning  him. 
He  ft: It  for  the  Ai  nation  of  a  fellow  citizen,  expoftd  to  a 
tnal  which,  whether  ri^ht  or  wron^:,  \i  undoubtedly  a 
fcvcfc  one  ;  a  trial,  certainly  not  confined  to  ;< few  criminal 
a£lSv  Itkt  thafe  weare  accuftomed  to,  but  comprehending 
ihe  trsnr^Biensof  a  whole  life,  and  the  complicated  policies 
of  cntue  nations;  a  trial,  which  had  neither  vifible  limits 
10  i?$  duranorii  bounds  to  its  expcnce,  nor  circumfcribed 
compafs  tor  the  grafp  of  memory  or  underdanding  ;  a  trial, 
ttrhith  had  therefore  broke  loofe  from  the  common  form 
of  dedfion*  3n4  had  become  the  univerfal  topic  of  difcufTion 
iQ  the  world,  fu^rfeding  not  only  every  other  grave  purfuit« 
iNit  tvcw  other  falhioiiabie  c/ifliparion. 
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Gentlep\eib  the  queftion  you  have  therefore  to  tr^  uppn: 
all  this  matter,  is  extremely  Ample ;  it  is  neither  more  nor 
lefs  than  thi$:  at  a  time  vfhtn  the  charges  againil  Mr. 
Hafiij)g$?weref  l^y  the  implied  conrent  of  the  Commons,. 
in  every  Jiand,  and  on  every  <ahU;  4  when,  by  their  Mana- 
gers^ the  lightning  of  eloquence  wa$  inceflamly  confumiog 
him^  and  fla(hing  in  the  eyes  of  the  public  ^  whtn  every 
man  was  with  perfed  impunity  faying,  and  writing,  and 
publi{hing>  juft  >i'hat  he  pleai^d  of  the  fuppofed  plunderer 
and  devaiUtor  of  nations ;  would  it  havd  been  criminal  <« 
Mr.  Hajirnp  h'mjclf  to  have  reminded  the  public  that  he 
was  a  native  of  this  free. land,  entided  to  the  common 
proteaion  of  her  juftice,  and  that  he  had  a  defence  in  his 
turn  to  offer  to  them,  the  outlines  of  which  he  implored 
them,  in  tlie  mean  time,  to  receive,  a^  an  antidote  to  the 
unlimited  and  unpunifhed  poifon  in  circulation  againft 
him  ? 

Gentlemen,  this  is,  without  colour  or  exaggeration, 
the  true  queftion  you  are  to  decide.  For  I  affert,  with-r 
out  the  ha/^ard  of  contradidion,  that  if  Mr.  Hallings  him* 
felf  could  have  ftood  juftified  or  cxcufcd  in  your  eyes,  for 
publiftiing  this  volume  in  his  own  defence,  the  author,  if  be 
wrote  it  bona  fide  to  defend  him,  muft  ftaad  equally  excufed 
and  juftified;  and  if  the  author  be  juftified,  the  publiflicr 
cannot  be  criminal,  unlefs  you  had  evidence  that  it  wa4 
publiflied  by  him  with  a  different  fpirii  and  intention, 
from  thofe  in  which  it  was  written.  'ITie  queftion  there- 
fore is  corre£lly  what  I  juft  now  ftatcd  it  to  be :  Could 
Mr.  Haflings  have  been  condemned  to  infamy  for  writing 
this  book  ? 

Gentlemen,  I  tremble  with  indignation,  to  be  driven 
to  put  fuch  a  queftipn  in  England*  Shall  it  be  endured, 
that  a  rnbje6l  of  this  country,  inftead  of  being  arraigned 
and  tried  for  fopne  Hngle  kQl  in  her  ordinary  courts,  where 
the  acculs^tion,  a^  foon  at  leaft  as  it  is  made  public,  is 
followed  with'm  a  few  hours  by  the  decifion,  may  be  inor 
peached  by  the  Commons  for  the  tranfaflions  of  twenty 
ytars,  that  the  acgu^ation  fliall  fpread  as  wide,  as  the  re-p 
gion  of  letters,  and  the  accufed  (hall  ftand  day  after  day^. 
and  year  after  year,  as  a  fpeclacle  before  the  public,  which 
ihall  be  kept  in  a  perpetual  ftate  of  inflammation  againfi* 
him  ;  yet  that  he  fhall  not,  without  the  fevereft  penalties 
be  permitted  to  fubmit  any  thing  to  the  judgment  of  mao** 
kind  in  his  defence.  If  this  be  law  (which  it  is  for  yoa 
to  day  to  decide),  fuch  a  man  has  no  trial ;  that  great  h:di|. 
biiiJt  hy  our  fathers  for  En^Iifli  juilice^  is  no  longer  % 
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coarty  but  an  altar ;  and  an  KngUHMnan  indead  of  baing 
jiK^cd  in  it  by  Goi>^  akd  his  countrYi  is  a  vie  ri&i 
IND  A  SACRIFICE.— Gentlemen,  you  will  carefully  re- 
f  mnnbery  that  I  am  not  prefuming  to  que^lion  either  the 
right  or  the  duty  of  the  Commons  of  Great  Britain  to  im- 
peach; neither  am  I  arraigning  the  propriety  of  tKeiffe- 
lediagt  as  they  have  done,  the  moll;  extraordinary  pcr« 
fons  for  ability  which  the  age  has  produced  to  manage 
their  impeachment.  Much  lefs  am  I  cenfuring  the  Wa^ 
nagers  themfelves,  charged  with  the  conduct  of  it  b^ore 
the  Lords,  who  were  undoubtedly  bound  by  their  dutj  to 
the  Houfe,  and  to  the  public,  to  expatiate  upon  the  crimes 
of  the  perfon  whom  they  had  accufcd. 

None  of  thefe  points  are  queflioned  by  me,  nor  art  in 
this  place  queftionabie.  I  only  defire  to  have  it  decided, 
wlicfher  if  the  Commons,  when  national  expediency  Hap« 
pens  to  call  in  their  judgment  for  an  impeachment,  Ihall, 
inilead  of  keeping  it  on  their  own  records,  and  carrying 
it  with  due  folemnity  to  the  Peers  for  trials  permit  it  wirh« 
out  cenfure  and  puniilimcnt  to  be  fold  like  a  common 
pcws-paper  in  the  (hop  of  my  client,  fo  crowded  with 
their  own  Members,  that  no  plain  man,  without  privilege 
of  Parliament,  can  hope  even  for  a  fight  of  the  fire  in  a 
winter's  day  ;  every  man  buying  ir,  rs-ading  it,  and  com- 
mencing upon  it ;  the  gentleman  himftlf  who  is  the  object 
of  ir,  or  his  friend  in  his  abfence^  may  nor,  without 
fleppbg  beyond  the  bounds  of  Englifli  freedom,  put  a 
copy  of  what  is  thqs  publilbed  into  his  pocket,  and  feid 
bguzk  to  the  very  fame  (hop  for  publication  sl  Una  fide ^  m- 
tional,  able  anfwer  to  it,  in  order  that  the  bane  and  \'\- 
tidote  may  circulate  together,  and  the  public  be  kept  (Irai^lit 
dn  the  day  o\  decifton. 

Gcntleinen,  if  you  think  that  this  ccmrpon  duty  of  felf-* 

prefciviiiui*   In    the  accufed  hlmfelf,    which  Nature  writes 

jit  a  Uw  upon  ihc  hearts  of  even  favages  and  brutes,   is  ne- 

Ihelefs   too   high  a   privilege   to   be  enjoyed  by  an  im- 

cKed   and  fuffering  Englilhman  ;    or  if  you  rhink  it    bc- 

yoii4  the  ojTice  of  humanity    and  juftice,    ulicn   brought 

home  to  th^  hand  of  a  brother  or  a  friend,   you  will  Uy 

io  by  your  verdift  of  guilty  — The  dccifion  will  then  be 

ftuff  \  and  the  conlolalion  r7;/wr,  that  I  laboured  to  avert  ir. 

A  very  finail  part  of  the  mifery  which  will  follow  Jro«n    it 

is  likely  co  light  upon  mr\  the  reft  will  be  dividt-d  amongft 

wfihitf  artd y^jur  children.     Gentlemen,  I  obrerve  plainly, 

with  infinite  faiisfuaicn,   that  you  are  (hocked  and 

Ifudcd  at  my  even  fvppofw^  ir  pofllbh  you  fcow'vA  'ptvi-. 
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nounce  fuch  a  deteft4blc  judgment;  and  ihat  you  only  re- 
quire of  me  to  make  out  to  your  fatisfaQlon  {as  I  pro* 
iniffj)  that  the  real  fcope  and  objeS  of  this  book  is  a  bona 
fide  defence  of  Mr.  Haftings,  and  not  a  cloak  and  cover  for 
Jl'a?t!a!o7i  th:  Houfe  cf  Commons.  Gentlemen,  I  engage  to  do 
this,  and  1  engage  for  noihirg  more  ;  I  fiiall  make  an 
opeD  manly  defence.  I  mean  to  torture  no  cxpreflions 
iVom  their  natural  confrru^iions ;  to  difpurc  no  inucndos 
en  lie  rccoid,  (hculd  any  of  ihem  have  a  fair  application  ; 
nor  to  conceal  from  your  notice  any  unguarded  intempe- 
rate ex  prefiionf,  which  may  perhaps  be  found  to  chequer 
the  vigorous  and  animated  career  of  the  uork.  Such 
a  cocdud  miglity  by  accident,  thciter  the  defendant ;  but 
it  v.xuld  be  the  furrender  of  the  vtry  principle  on  wliich 
aforifc  the  liberty  of  the  linglifti  prefs  can  ftand  ;  and  I 
ih.;ll  never  defend  any  man  from  a  temporary  imprifon- 
meni,  by  the  permanent  lofs  cf  my  own  liberty,  and  the 
ruifl  of  my  country.  I  mean  therefore  to  fubmit  to  you, 
that  though  you  fhculd  find  a  few  l.nes  in  p^ge  thirteen, 
«r  twenty-one,  a  few  more  in  p^ge  fifiy-one,  and  fome 
oiliers  in  other  places,  containing  expreflions  bc^aiing  on 
the  Houfe  of  Commoiib,  even  as  a  body,  which,  if  written 
us  independent  paragraphs  by  themfclves,  would  be  indefen- 
fible  libels  ;  yet  that  you  have  a  right  to  pafs  them  over  in 
judgment,  provided  the  fiibilance  clearly  appears  to  be  a 
i&ij  y^</^  conclufion,  arinng-from  the  honed  inveftigation 
of  a  fubjeQ  which  it  was 'lawful  to  inve(Iigate  ;  and  the 
queftionabic  expreiTions,  the  vifible  effufion  of  a  zealous 
temper,  engaged  in  an  honourable  and  legal  purfuit.  After 
this  preparation,  I  am  not  afraid  lo  lay  the  buok  in  its  ge- 
nuine ilate  hciore  you. 

Here  Mr,  Erjkine  compared ^  'with  wonder fuHngenuity\  the  fe^ 
veral  pajfages  of  the  hook,  and  emhavouredto  ftjeiv,  that  the  ivkole 
"work  was  a  bona  fide  defence  of  Mr.  Hajiings ;  and  that  the 
terms  of  obloquy  were  dire^ed  a([ainj}  the  individual  accufers  of 
himy  and  not  againjl  the  lloufe  of  Commons.    He  then  proceeded^ 

Here,  gentlemen,  faid  he,  we  muil  be  permitted  lo  paufe 
together  a  little ;  for  in  examining  whether  ihefe  pager 
ucre  written  as  an  honcll  anfwer  to  the  charges  of  ike 
Commons,  or  as  a  pro.liiuted  defence  of  a  notorious  cri-  • 
minaU  whom  the  writer  believed  to  be  guilty,  truth  becomts 
material  at  every  Jlcp.  For  if  in  any  inflance  he  be  deltded 
pf  a  wilful  mi'irepiefentalion,  he  is  no  longer  an  objeft- 
of  your  attention. 

Will  the  Attorney- General  proceed  then  to  dete6t  tU 
hvpocnfy  oi  our  author,   by  g'virg  u&  Tome  detail  of  tbiei^  .■' 
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proofs  by  which  thefe  perfonal  enormities  have  been  eftab-* 
liibcd,  and  which  the  writer  mud  be  fuppofed  to  have 
been  acquainted  with?  I  a(k  this  as  the  defender  of  M*. 
Stockdaif^  not  of  Mr.  HAftings,  with  whom  1  have  no  con- 
cern. I  am  forry,  indeed^  to  be  fo  often  obliged  to  re* 
peat  this  proteft;  but  I  really  feel  myfelf  embarraflTed  with 
thofe  repeated  coincidences  of  defence  which  thicken  on 
me  as  I  advance,  and  which  were,  no  doubr,  overlooked 
by  the  Commons  when  they  direded  this  interlocutory  en- 
qurry  into  his  condud. 

1  aik  ^hen,  as  counfelfor  Mr.  Stockdale ^  Whether,  when 
«  great  ftate  criminal  is  brought  for  juftice  at  an  immenfe 
expence  to  the  public,  accufed  of  the  moll  oppreifive 
cruellies,  and  charged  with  the  robbery  of  princes  and  the 
deftrudion  of  nations,  it  is  not  open  to  any  one  to  a(k. 
Who  arc  his  accufers?  What  are  the  fources  and  the  au- 
thorities of  thefe  (hocking  complaints  ? — Where  are  the 
ambafladors  or  memorials  of  thofe  princes  whofe  revenues 
he  has  plundered? — Where  are  the  witnefles  for  thofe 
unhappy  men  in  whofe  perfons  the  rights  of  humanity 
have  been  violated  ?-— How  deeply  buried  is  the  blood  of 
ihe  innocent,  that  it  does  not  rife  up  in  retriburive  judg- 
ment to  confound  the  guilty  !  Thefe  furely  are  quellions, 
which,  when  a  fellow-citizen  is  upon  a  long,  painful,  and 
eipenfive  trial.  Humanity  has  a  right  to  propofe ;  which 
the  pbin  fenfe  of  the  moll  unlettered  man  may  be  expected 
to  dilate,  and  which  all  hidory  mud  provoke  from  the 
mere  enlightened. 

AVhen  Cicero  impeached  Verres,  before  the  great  tri- 
banal  of  Rome,  of  fimilar  cruelties  and  depredations  in  her 
provmceSj  ihs*  Roman  people  were  npt  left  to  fuch  en- 
quiries. Ail  Sicily  furrounded  the  forum,  demanding 
juilice  upon  her  plunderer  and  fpoiler  with  tears  and  im- 
precations, h  was  not  by  the  eloquence  of  the  orator^ 
tul  by  the  cries  and  tears  of  the  mifcrable,  thai  Cicero  pre- 
vailed in  that  iiluftrious  caufe.  Verres  fled  from  the  oaths 
of  hb  accLifefs  and  their  v/itnefTes,  and  not  from  the  voice 
of  Tally;  who,  to  preferve  the  fame  of  his  eloquence, 
ftrbliiljcd  lilt!  five  celebrated  fpccchcs  which  were  never 
dtUvercd  a^^ainll  the  criminal,  bicaufe  he  had  fled  from 
the  city,  ajipalied  with  the  fight  of  theperfccuted  and  the 
Oppfciltd* 

It  may  be  faid,   that  the  cafes  of  Sicily  and  India  are 
widely  different;  perhaps  they  rr.ay ;   whether  they  are  or 
x\%n  to  my  purpoie.     I  a.Ti  not  bound  to  deny 
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the  po(Cbility  of  aofwers  to  fuch  queftion$ ;  I  an^  only  \iar 
dicating  t^e  right  to  ^Jk  thitn. 

Gcnxlemen,  another  patTage,  arraigned  by  the  information^ 
is  this  : 

'*  An  impe^chnicnt  of  error  \n  judgment  with  regs^d  to  the 
''  quAHtum  of  a  fine,  and  foi  an  intention  that  nevtr  wa| 
**  executed^  and  never  knpwn  to  ihe  offcndinj  party, 
*^  charH^^rifes  a  trlbi^nal  inquif$iion^  rather  than  a  Court 
"  oi  Parliiment;* 

Genilcmcn,  I  am  ready  to  admir  that,  this  fentiment 
might  have  been  exprefied  in  language  more  referved  an4 
guarded ;  but  you  will  look  to  the  fentiment  itfcif,  rathec 
than  to  its  drefs ;  to  the  mind  of  the  writer,  and  not  to 
the  bluntncfs  with  which  he  may  happen  to  cxprefs  it.  h 
is  obvioufly  the  language  of  a  warm  man,  engaged  in  the 
|ionefl  defence  of  his  fricndi  and  who  is  brought  to  what 
l)e  thinks  a  juft  conclufion  in  argument,  which  perhaps 
becomes  offenfive  in  proportion  to  its  truth.  Truth  i$ 
undoubtedly  no  warrant  for  writing  what  is  reproachful  of 
any  private  man  ;  for  if  a  member  of  fociety  lives  within 
tl^  law,  then  if  he  offends  it  is  »gaini^  God  alone,  and 
liian  has  nothing  to  do  with  him  ;  and,  if  he  tranfgrefs 
the  laws,  the  libeller  (hould  arraign  him  before  them,  inilead 
fit  prefuming  to  try  him  himfeU.  But  as  to  writings  on 
general fuhje^s^  which  are  not  charged  as  an  infringement 
on  the  rights  of  individuals,  but  as  of  a  feditious  tendencVi 
it  is  far  otherwife. 

When,  in  the  progrefs  cither  of  legiflation  or  of  high 
rational  juftice  in  Parliament,  they  who  are  amenable  tp 
no  law,  arc  fuppofed  to  have  adopted  through  midake  or 
error  a  principle  which,  if  drawn  into  precedent,  might 
be  dangerous  to  the  public  ;  I  (hall  not  admit  it  to  be  % 
libel  in  tbe  eourfe  of  a  legal  and  bona  fide  publication^  to  ftatf 
that  fuch  a  principle  had  infa^  been  adopted  ;  for  the  peor 
pte  of  England  are  not  to  be  kept  in  the  dark,  touchii^ 
the  proceedings  of  their  own  reprcfent.uives.  Let  us  thqie- 
iore  coolly  examine  this  fuppofed  offence,  and  fee  what  i| 
amounts  to — 

Firll,    Was  not  the  conduS  of  the  Right  HonouraUt 
Gentleman,  whofe  name  is  here  mentioned,  exaQly  whaf 
it  is  reprefcntcd  ?  Will  the  Attorney-General,  who  was  pr«^ 
fcTit  in  the  Houfe  of  Commons,  fay  that  it  was  not  ?  PUL . . 
not  the   Miniller  vindicate  Mr.  Haftings   in  what  he  i^t^.^ , 
^sr.c;    a.'?J  was  rot  his  confent  to  that  article  of  the  im- "  • 
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f«eachment  Founded  on  the  intention  of  levying  a  fide  on  th^ 
Zemiodar  for  the  fervice  of  the  ftate,  beyond  the  quantum 
ipvhtcfo  he  the  Minifter  thought  fcafonable  ? 

What^elfe  is  this  but  an  impeachment  of  error  in  judg- 
ifiertt  i^  the  quantum  of  a  fine  ? 

i!o  much  for  the  firft  part  of  the  fentence,  which,  re- 
g&fding  Mr.  Pirt  only,  is  foreign  to  our  purpofe ;  and  as 
to  the  )aft  part  of  it,  which  fmputes  the  fentiments  of  i\\e 
MiniHlcr  to  the  majority  rhat  followed  him  with  their  votes 
on  the  queftion,  that  appears  to  me  to  be  giving  hand* 
fooie  credit  to  the  rtlajoriry  for  having  voted  from  con- 
vidton,  and  not  frorti  courtefy  to  the  Minifter.  'I'o  have 
fisppofed  othcrwife,  I  dare  nor  fay,  would  hav«  heeVi  a 
more  naturai  libtl,  but  it  would  certainly  have  been  a 
grearer  one — The  ftirfi  and  fubftance  therefore  of  the  pa- 
ragraph is  only  this :  that  an  impeachnaent  for  ati  error  in 
judgtnent^  n  not  confident  with  theory  or  the  pradice 
of  the  EngKfli  Government. — So  say  I. 

I  fty,  wirhout  referve,  fpeaking  merely  in  the  aWJraQ, 
and  not  meaning  to  decide  upon  the  merits  of  Mr.  Haft- 
ings's  caufe,  that  an  in>peachment  for  an  error  in  judgment 
is  contrary  to  the  whole  fpirit  of  Englilh  criminal  juftice^ 
whicK,  though  not  binding  on  the  Houfe  of  Commons, 
oi^ht  to  be  a  guide  to  their  proceedings.  I  fay  that  their 
extraordinary  jurifdiQion  of  impeachment,  ou2^ht  never  to 
ht  aflumcd  to  expofe  error,  or  to  fcourge  misfortune,  but 
to  hold  up  a  terrible  example  to  corruption  and  wilfui  abufe 
of  authority  by  extra  legal  pains. 

If  pcibiic  men  are  always  punilhed  with  due  feverity, 

when  the  fourqe  of  their  mifconduft  appears  to  have  been 

fiififit  cdrrupt^  and  criminaJj  the   public  can  never    fufFcr 

When  their  errors  are  treated  with  gentlenefs ;  for  no  man 

Ami  fuch  protedion  to  the  magiftrate  can  think  lightly  of 

^  JlttlmiKfe  of  magiftracy  itfelf,  when  he  fees,  by  the  ian- 

PfH|iof  ihe  f^ving  judgment,  that  the  onYy  title  to  it  is 

an  ^oneil  arrd  zealous  intention. 

Gentlemen^  if  at  this  n[ioment,  or  indeed  in  jmy  other 
In  I  he  whole  coarfe  of  our  hiftory,  the  people  of  England 
t^'ere  ro  cafl  npon  every  man  in  this  impeaching  Houfe  of 
CV.iwnons,  who  had  given  his  voice  on  public  queftions, 
m  a£led  in  a'nhority  civil  or  military,  to  anfwer  for  the 
HTucs  of  our  councils  and  our  wars,  and  if  hoiieft  (Ingle 
rnlcniion*  for  thfe  pubHc  fervice  were  refufed  as  anfwers 
irt  impc  ^cbmcTifF,  we  fliould  have  many  relations  to  mourn 
fcir,  aful  mjnv  friends  to  deplore.  For  my  own  part, 
gei}item<n,    1  fctll  hope  for  my  country  as  Aiucl\  as  ^1x7 
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man  that  inhal>!r^  !t :  Ktir  I  would  rather  fee  it  fall,  and  be 
buried  in  its  rnin«,  ih^in  lend  my  voice  to  wound  any 
Minifter,  or  other  rtfponfible  p^rfon,  however  unfortu* 
nate,  who  had  fairly  followed  the  lights  of  his  ander« 
flanding  and  the  di.5)ates  of  his  confcience  for  their  prefer- 
vatibn. 

Gentlemen,  this  is  no  theory  of  mine ;  it  is  the  Ian* 
guage  of  Engli(h  Law,  and  the  protedion  which  it  aflFords 
to  every  man  in  office,  from  the  higheft  to  the  lowed  trufts 
of  Government. 

In  no  one  inftance  that  can  be  named,  foreign  or  do* 
medic,  did  the  Court  of  King's  Bench  ever  interpofe  its 
extraordinary  jurifdidion,  by  information  againd  any  Ma* 
gidrate  for  the  wided  departure  from  the  rule  of  his  duty^ 
without  the  plainejl  and  clear  efi  proof  of  corruption  To  every 
fuch  apprication,  not  fo  fupported,  the  condant  anfwer 
has  been,  Go  to  a  Grand  Jury  with  your  complaint.  God 
forbid  that  a  Mas'idrate  (hould  fufFer  from  an  error  in 
judgment,  if  his  purpoft  was  honedly  to  difcharge  his 
triid.  We  cannot  dcp  the  ordinary  courfc  of  judice  ;  but 
wherever  the  Court  has  a  difcretion,  fuch  a  Magtdrate  is 
entitled  to  its  rrotefiion.  I  appeal  to  the  noble  Judge^ 
and  to  every  man  who  hears  me,  for  the  truth  and  uni* 
verfality  of  this  pofition.  And  it  would  be  a  drange  fole- 
cifm  indeed  to  affert,  that  in  a  cafe  where  the  Supreme 
Court  of  criminal  jiiftice  in  the  nation  would  refufe  to  in- 
terpofe an  extrao^-dinary  though  a  legal  jurifdiflion,  on  the 
principle  that  the  ordinary  extcuiion  of  the  laws  diould 
never  be  exceeded,  but  for  the  piinirtiment  of  malignant 
guilt,  the  Commons  in  their  judicial  capacity,  growing 
0!!t  of  the  fame  conftirntion,  fliould  rejeft  that  principle, 
and  dretch  them  dill  further  by  a  jnrifdidion  dill  more 
fccrntfrc. — Many  impeachments  have  taken  place,  becaufe 
the  law  could  not  adequately  punidi  the  objeQs  of  them  ; 
but  who  ever  heard  of  one  being  fet  on  foot  becauOs  the 
law  upon  principle  wci/W  no/ pnnidi  them  ?— Many  im* 
peachments  have  been  adopted  for  a  higher  example  than 
a  profccuiion    in   the  ordinary    Courts,    but   furely    never. 

for  a  different   example. The  matter  therefore,  in  the 

ofTenfive  paragraph,  is  not  only  an  irdifputable  truth,  but 
a  truth  in  the  propagntion  of  which  we  are  all  deeply  coiw 
cern^ti. 

Whether  Mr.  Haflings,  in  the  indance,  aScd  from  cor- 
ruption, or  from  zeal  tor  his  employers,  is  v\hat  I  -have 
nothing  to  do  with  ;  it  is  to  be  decic'.ed  in  judgment ;,  m^. 
duty  dops  with  widiing  him,  as  1  do,  an   honourable  dcM^^ 

llveraocc.*^ 
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liVcrancc. — Whether  the  Minifter  or  the   Commons  meant 
ro  found  this  article  of  the  impeachment  on  mere  error 

I      wiihout  corruption,    is   ilkewife    foreign  to  the   purpofe. 

•  The  author  could  only  judge  from  what  was  faid  and  done 
on  the  occafion.  He  only  fought  to  guard  the  principle 
uhich  is  a  common  intereft^  and  the  rights  of  Mr.  Hailings 
under  it ;  and  was  therefore  juftified  in  publi(hing»  that  an 
impeachment^  founded  in  error  in  judgment,  was  to  all 
intents  and  purpofes  illegal,  unconftirutional,  and  unjuft. — 
Gentlemen,  it  is  now  time  for  us  to  return  again  to  the 
work  under  examination. 

I'he  author,  having  difcuITcd  the  whole  of  the  fird  ar- 
ticle through  fo  many  pages,  without  even  the  imputation 
of  an  incorred  or  intemperate  expreifron,  except  in  the 
concluding  paflfage,  the  meaning  of  which  I  truft  I  have 
explained,  goes  on  wiih  the  fame  earned  difpofition  to  the 
difcuflion  of  the  fccond  c»;arge,  refpeSing  the  prince (Tes  of 
Oude,  which  occupies  eighteen  pages,  not  one  fy liable  of 
which  the  Attorney- General  has  read,  and  on  which  there 
is  not  even  a  glance  at  the  Pfoufe  of  Commons ;  the  whole 
of  this  anfwer  is  indeed  fo  far  from  being  a  mere  cloak  for 
Khe  intiodudion  of  flander,  that  I  aver  it  to  he  one  of  the 
mod  mafterly  pieces  of  u riling  I  ever  read  in  my  life: 
from  thence  he  goes  on  to  the  charge  of  contrads  and  fa- 
brics, which  occupies  five  pages  more,  in  which  i^er^  is 
Kit  a  glanee  at  the  Hmfc  of  Commons^  nor  a  luord  read  hy  the 
Attorney  General — He  af(erwards  defends  Mr.  ilallings 
agAtnft  the  charges  refpe^ing  the  opium  contra£^s.  Not  a 
glance  at  the  Houfe  of  Commtms  ;  not  a  *ivord  by  the  Attorney^ 
General.  And,  in  (hort,  in  this  manner  he  goes  on  with 
'  the  others  to  the  end  of  the  book. 

Now  is  it  pofllble  for  any  human  l)e!ng  to  believe,  that 

I     a  man,  having  no  other  intention  tj.an  to  vilify  the  Houfe 

'  of  Commons  [as  this  informal  ion  charges)  ^  fhould  yet  keep 
hk  mind  thus  fixed  and  fettled  as  the  needle  to  the  pole, 
upon  ih€  ferious  merits  of  Mr.  Hafting^'s  defence,  without 
ever  flraying  into  matter  even  quedionable,  except  in  the 
two  or  ihr^e  feleficd  parts  out  of  two  or  three  hundred 
pigei.  1  his  is  a  forbearance  which  could  not  have  ex- 
iilcdt  if  cafumny  and  detraSion  had  been  the  malignant 
objedi   which  led   him  to   the  enquiry   and  publication. 

Ijic  whole  fallacy  therefore  arifes  from  holding  up  to  view 
JFcw  detached  pafTages,  ar.d  carefully  concealing  the  gene- 
I  irnor  o\  the  bcok. 
Hating  f>ow  finiihed  moft,  if  not  all  of  thefe  critical  cl>- 
rriibD«»  ^vljicb  it  has  been  my  duty  to  make  upon  thU 
* —         '  >M\K\X 
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unfair  niode  of  pfoHicution ;  it  Is  but  a  tribute  of  cmii* 
mon  jufticc  to  the  AtrorneyiGeneral,  (and  which  my  per- 
ianal regard  for  him  makes  it  more  pleafant  to  pay,)  that 
nene  of  my  commentaries  reffe£t  in  the  moft  diftant  man-*"*!! 
ner  upon  him ;  nor  upon  the  Solicitor  for  the  Crowo^i^ 
^vho  fiw  near  me*  who  is  a  perfon  of  the  moft  corrcft  ho- 
tiour  ;  —far  from  it.  1  he  Attorney-General,  having  or- 
ders to  profecule  in  confcquence  of  the  addrefs  of  the 
Houfe  to  Iris  Majefty,  had  no  choice  in  the  mode;  no 
means  at  all  of  keeping  the  profecutors  before  you  in 
countenance,  but  by  the  courfe  which  has  been  purfaed  ; 
but  fo  far  has  he  been  from  enlifting  into  the  caufe  thofe 
prejudices,  which  it  is  not  difficult  to  Aide  into  a  buHneft 
originating  from  fuch  exalted  authority,  he  has  honour- 
ably guarded  you  againft  them ;  prciling  indeed  fcvcrely 
upon  my  client  with  the  weight  of  his  ability,  but  not 
with  the  glare  and  trappings  of  his  high  office. 

Gentlemen,  I  wilh  that  my  ftrength  would  enable  me 
to  convince  you  of  the  author's  frnglenefs  of  intention, 
and  of  the  merit  and  ability  of  his  work,  by  reading  the 
whole  that  remains  of  it.  But  my  voice  is  already  nearly 
exhauf^ed ;  I  am  forry  my  client  (hould  be  a  fuffcrer  by 
my  infirmity. 

Gentlemen,  if  this  book  contain  a  wilfully  falfe  account 
of  tl.c  inftruQions  given  to  Mr.  Haftings  for  his  govern- 
ment, und  cf  his  conduft  umier  them,  the  author  and 
publifher  of  it  dcfervc  the  fevereft  punilhment,  for  a  mer- 
cenary impofition  on  the  public.  But  if  it  be  true  that  he 
Wiis  di reded  to  make  the  fafety  and  profperity  of  Bengali 
the  firft  ohjeS  of  his  attention,  and  that  under  his  admi- 
niftration  it  has  been  iafe  and  profperous ;  if  it  be  true 
that  the  fecurity  and  prefervation  of  our  pofTcflionS  and 
revenues  m  Afia  were  marked  out  to  Hm  as  the  great  lead*- 
irg  principle  of  his  government,  and  that  thcfe  pofleffioitt 
tind  revenues,  amridft  unexampled  dangers,  have  been  fc- 
ctired  and  preferved ;  then  a'  queftioh  may  be  uhaccotmt'* 
flbly  mixed  with  your  confideratior,  much  beyond  the  COB^- 
fequence  of  the  prefcnt  profecutionr,  involving  perhaps  flie 
merits  of  the  impeachment  itfelf  which  gave  it  birth  i  a 
■qucftion  which  the  Commons,  as  profecutors  of  Mr.iftfl* 
ingp,  (hould,  in  common  prudence,  have  avoided;  tiflf* 
lefs  that,  regretting  the  unwieldy  lengrth  of  their  pnK3ecd« 
ings  againft  him,  fhey  wiihed  to  afford  him  the  oppof* 
tuoity  of  this  ftrange  anomalous  defence. — For  altfacril|^  . 
i  am  neither  his  counfel,  nor  defire  to  have  any  ihJM^  »" 
do  with  his  innocence,   yet,  in  the.  collateral  deitllice '4Jf 
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tony  client,  I  am  driven  to  (late  nutter  which  may  be  con- 
lidered  by  numy  as  hoftile  to  the  impeachment.  For  if 
our  dependencies  have  been  fecured,  and  their  interefit 
promoted,  I  am  driven,  in  the  defence  of  my  client,  to  re- 
mark, that  it  is  mad  and  prepofterous  to  bring  to  the 
ftaodard  of  Juftice  and  Humanity  the  exercire  of  a  domi^ 
nioQ  founded  upon  violence  and  terror.  It  may  and  muft 
be  true,  that  Mr.  Haftings  has  repeatedly  oficnded  againft 
Ihe  rights  and  privileges  of  Afiatic  Government,  if  he  was 
the  faithful  deputy  of  a  power  which  could  not  maintain 
itfelf  for  an  hour  without  trampling  upon  both :  he  may 
andmoft  have  offended  tgainft  the  laws  of  God  and  Nature, 
if  be  was  the  faithful  viceroy  of  an  empire  wreded  in  blood 
from  the  people  to  whom  God  and  Nature  had  given  it : 
be  may  and  mud  have  preferved  that  unjuft  dominion  over 
a  timorous  and  abjed  nation,  by  a  terrifying,  overbearing, 
iofuhiog  fuperiority,  if  he  was  the  faithful  adminiftrator 
of  your  Government,  which,  having  no  root  in  confent  or 
aflpedion,  no  foundation  in  fimilarity  of  interefts,  nor  fup* 
port  from  any  .one  principle  which  cements  men  toge* 
tber  in  iociety,  could  only  be  upheld  by  alternate  (Ira- 
tagem  and  force.  The  unhappy  people  of  India,  feeble 
and  effeminate  as  they  are  from  the  foftnefs  of  their  cli* 
mate,  and  fubdued  and  broken  as  they  have  been  by  the 
knavery  and  (Irength  of  civilization,  ftill  occafionally  dart 
up  in  all  the  vigour  and  intelligence  of  infulted  Nature. 
To  be  governed  at  all,  they  mud  be  governed  with  a  rod 
of  iron  ;  and  our  Empire  in  the  Ead  would  over  and  over 
■gain  have  been  lod  to  Great  Britain,  if  civil  (kill  and  mi- 
liury  prowefs  had  not  united  their  efforts  to  fupport  an  au* 
tbority  which  Heaven  never  gave  by  means  which  it  never 
can  fandion. 

Gentlemen,  I  think  I  can  obferve  that  you  are  touched 
with  this  way  of  coniidering  the  fubjefl ;  and  I  can  ac- 
count for  It*  I  have  not  been  confidering  it  through  the 
cold  medium  oF  books,  but  have  been  fpeaking  ot  man 
and  his  nature,  and  of  human  dominion,  from  what  I 
have  feen  of  them  myfelf  amongd  reluSant  nations  fub- 
miuing  to  OLir  authority.  I  know  what  they  feel,  and  how 
fuch  feeling  can  alone  be  rcpreflcd.  I  have  heard  them  in 
my  youih  from  a  naked  favage,  in  the  indignant  charader 
of  a  prince  furrounded  by  his  fubjeds,  addrefling  the  go- 
vttnoT  of  a  Britifli  colony,  holding  a  bundle  of  dicks  in 
hit  hwd^  as  the  notes  of  his  unlettered  eloquence.  '*  Who 
**  is  it,"  fa*jd  the  jealous  ruler  over  the  defart  encroached 
by  the  redlefs  foot  of  Englifh  adveobUTQ  -*-«^^  V«]Yv^ 
I^  F  "  '^  \% 
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"  isr  it  that  catsfcs  this  river  lo  rife  in  the  high  moantarn9» 
"  and  to  empty  ttfelf  into  the  ocean  ?  Who  is  it  that  catxfes 
"  to  blow  the  loud  winds  of  winter,  and  that  calms  them 
"  again  in  the  fummcr  ?  Who  is  it  that  rears  np  the  fliadc 
"  of  thefe  lofiy  forefts,  and  blads  them  with  the  quick 
"  lightning  at  his  pleafure  ?  The  fame  Being  who  gave  to 
"  you  a  country  on  the  other  fide  of  the  waters,  and  gave 
**  ours  to  us ;  and  by  this  title  we  will  defend  it,**  faid 
the  warrior,  throwing  down  his  tomohawk  upon  the 
ground,  and  raifing  the  war-found  of  his  nation.  Thefe 
are  the  feelings  of  fubjiigated  man  all  round  the  gtobe '; 
and,  depend  upon  it,  nothing  but  fear  will  controul,  where 
it  is  in  vain  to  look  for  aflfediori. 

Thefe  rcflcftions  are  the  only  antidotes  to  thofe  ana- 
themas of  fuperhuman  eloquence  which  have  lately  fliook 
thefe  walls  that  furround  us;  hut  which  it  unaccountably 
falls  to  my  provitice,  whether  I  will  or  no,  a  little  to  ftcih 
thc'torrcnt  of;  by  reminding- you  that  ybu  have  a  mighty 
fway  in  Afia,  which  cannot  be  maintained  by  the  finer 
fympathies  of  life,  or  the  praSice  of  its  charities  and  af- 
feSions.  What  will  they  do  for  you  when  furrounded  by 
two  hundred  ihoufand  men  with  artillery,  cavalry,  and 
ckplMnr"?,  calling  upon  you  for  their  dominions  which  yon 
have  robbed  them  of  ?  Juftice  may,  no  doubt,  m  fuch  a 
cafe,  forbid  the  levying  of  a  fine  to  pay  a  revolting  foldiery  : 
a  treaty  may  lland  in  the  way  of  incrcafing  a  tribute  to 
keep  up  the  vcr)'  exiftence  of  the  government ;  and  deli- 
cacy for  women  may  forbid  all  entrance  into  a  Zenana  fot 
money,  v.hatever  may  be  the  neceflity  for  taking  it. — AH 
iliefe  thirgs  muft  ever  be  occurrir^.  But  nnder  the  pref- 
fure  of  fuch  conftant  difHculties,  fo  dangerous  to  national 
honour,  it  might  be  better  perhaps  lo  think  of  effedually 
fecuring  it  altogether,  by  recall'mg  our  troops  and  our  mer- 
chants, and  abandoning  our  Oriental  Empire.  Until  this 
is  done,  neither  Religion  nor  Philofophy  can  be  prefled 
very  far  into  the  aid  of  reformation  and  punifhment.  If 
I'ng'and,  from  a  luft  of  ambition  and  dominion,  will  infift 
on  maintaining  defpotic  rule  over  diftant  and  hoftile  na- 
tions beyond  all  comparifori  more  numerous  and  extended  • 
tlian  heritU,  and  gives  commifTion  to  her  viceroys  to  go**'* 
\ern  them  with  no  other  inftruftions  than  to  preferve  thtiflit 
and  to  Tccure  permanently  their  revenues;  with  what  cOr 
lour  of  coiififtency  or  reafon  can  fhe  place  herfelf  in  tte 
rr.oral  chiiir,  and  affeS  lo  be  (hocked  s^t  the  exectttioq  \(d$ 
'her  own  orders;  adverting  to  the  ^xaS  meafure  of 
eJ/jcfy  and  injuftice  ncccflTary  to 'their  execution,  aMi  i 
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plaining  only  of  fie  nxcefs  of  the  immorality ;  confidcring  her 
authority  a3  a  dirpeafation  ibr  breaking  the  commands  of 
God,  and  tbcibrcach  of  them  as  only  punifliable  when  con- 
trary to  the  ordinances  of  man  ? 

Gentlemen,  fucfa  a  proceeding  begets  ferions  refledions. 
It  would  be  better  perhaps  for  the  mailers  and  fervants  of 
all  fuch  governments,     to  join  in  fupplication,  that   the    ^ 
Goeat  Autfaor  of  violated  htunanity  may  not  confound  them 
tc^ether  in  one  common  judgment. 

GeatAeaien,  I  find«  as  I  faid  before,  I  have  not -fuflBci- 
ent  ftrengrh  to  go  on  with  the  remaining  part  of  the  book. 
I  hopei  however,  that^  jooturithftanding  my  omiilions,  yoa 
arenow  coo^letely  (at'oivd,  that  whatever  errors  or  mif- 
conceptions  may  have  roifled  the  writer  of  thefe  pages,  the 
jtiftification  of  a  perfon  whom  he  believed  to  be  innocent, 
and  wbofe  accaiers  had  appealed  to  the  public,  was  the  fin-  ' 
gle  objed  of  his  contemplation.  If  1  have  fucceeded  in 
that  objed,  every  purpofe  which  I  had  in  -addrcfling  you 
has  been  aofwered.  . 

It  only  now.  remains  to  remind  you,  that  another  canfn 
deration  has  been  (Irongly  pretTed  upon  you,  and,  no 
doubt,  will  be  infided  on  in  reply.  ■  ■»  ■You  will  be  told, 
t}iat  the  matters  which  I  have  been  juAifying  as  legal,  and 
even  meritorious,  have  therefore  not  been  made  the  fub* 
je£l  of  complaint ;  and  that  whatever  intrinfic  merit  parts 
of  the  book  may  be  fuppofed  or  even  admitted  to  poflcf?, 
fuch  :mcric  can  aiFord  no  juftification  to  the  felci5led  paf* 
fi^a,  fome  of  which,  even  with  the  context,  carry  the 
ananing  charged  by  the  information,  and  which  are  indc* 
cot  anstnadverftons  on  authority. 

Gentlemen »  to  this  I  would  anfwer  (ftill  prolefiing  as  I 
do  agaio/l  the  application  of  any  one  of  the  inn'uendos), 
that  if  you  are  firmly  perfuaded  cf  the  finglcnefs  and  pu- 
lley of  the  author's  intentions,  you  tire  not  bound  to  fub- 
l^B.  him  to  infamy,  becaufe,  in  the  zealous  career  of  a 
jail  and  animated  compofiiion,  he  happens  to  have  tripped 
wah  hi»  pen  into  an  intemperate  expreflTion  in  one  or  two 
mftances  tjf  a  long  work.  If  this  fevere  duty  were  binding 
00  your  confctences  *hc  liberty  of  the  prefs  would  be  an 
empty  fctmd,  and  no  man  could  venture  to  write  on  any 
fubjelt,  however  pure  his  purpofe,  without  an  attorney  at 
one  elbow,  and  a  counfel  at  the  other. 

From  minds  thus  fubdued  by  the  terrors  of  punifliment^ 
Ihtre  could  tfTue  na  works  of  genius  to- expand  the  empire 
of  Human  Rcafon ;  nor  any  maflerly  comporuions  otv  \;Vv^ 
-M»»«t  «»tjjre  of  Government;  by  the  help  of  w\vvqVv,  vVvt 
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^eat  commonwealths  of  mankind  have  founded  their  efia* 
bliihments  ;  much  lefs  any  of  thofe  ufeful  appKcations  of 
them  to  critical  conjundures,  by  which,  from  thne  to 
time,  our  own  conftiiution,  by  the  exertion' of  patriot  citi- 
zens, has  been  brought  back  to  its  ftandard. 

Under  fuch  terrors,  all  the  great  lights  of  fcience  an^ 
tivilization  muft  be  extingufftied  :  for  men  cannot  commir- 
nicate  their  free  thoughts  to  one  another  with  a  lalh  held 
over  their  heads. 

■  It  is  the  nature.of  every  thing  that  is  great  and  ufeful^ 
both  in  the  animate  and  inanimate  world,  to  be  wild  and 
irregular ;  and  we  mud  be  contented  to  take  them  with 
their  alloys  which  belong  to  them,  or  live  without  them. 
Genius  breaks  from  the  fetters  of  crhicifm  ;  but  its  wan- 
derings are  fandiuned  by  its  majefly  and  wtfdom,  when 
it  advances  in  its  path ;  fubje£k  it  to  the  critic,  and  you 
tame  it  into  dulnefe.  Mighty  rivers  break  down  their 
banks  in  the  winter,  fweeping  away  to  death  the  flocks 
which  are  fattened  on  the  foil  that  they  fertilize  in  the 
fummer:  the  few  may  be  faved  by  en^bankments  from 
drowning,  but  the  flock  muft  perifti  for  hunger.  Tcm- 
pefts  occafionally  (hake  our  dwellings,  and  diflipate  our 
commerce;  but  ihey  fcourge  before  ihem  ihe  Uzy  ele- 
ments, which>  without  theip,  woutd  fiagnate  into  pefti- 
fence. 

In  like  manner.  Liberty  herfelf,  the  hft  and  beft  gift  of 
God  to  his  creatures,  muft  be  taken  juft  as  ftie  is ;  you 
may  pare  her  down  into  baftiful  regularity,  and  (hape  her 
into  a  perfeS  model  of  fcvere  fcrupulous  Law ;  but  flic 
will  be  Liberty  no  longer ;  and  you  muft  be  content  to  die 
under  the  lafti  of  this  inexorable  Juftice  which  you  have  ex- 
changed for  the  banner  of  Freedom^ 

If  it  be  afked  where  the  line  to  this  indulgence  and  im<* 
punity  is  to  be  drawn;  the  anfwer  is  eafy.     TheXriberty 
of  the  Prefs  dn  general fubje^s  comprehends  and  impTies  as 
much   ftri^  obfervance  of   pofitive   law   as   is   confifteot 
with  perfed  purity  of  intention,  and  ev^ual  and  ufeful  fo« 
ciety  ;  and  what  that  latitude  i$,    cannot  l>e  promulgated 
in  the  abftrad,    but  muft  be  judged  of  in  the  particular 
inftance,     and  confequently   upon   this   occafion  muft  be      . 
'  judged  of  by  you,  without  forming  any  pofftble  precedent     | 
for  any  other  cafe  ;  and  where  can  the  judgment  be  poffi-    jj 
biy  fo  fafe  as  with  the  members  of  that  focicty  which  aloM 
can  fufter  if  the  writing  is  calculated  to  do  mifcluef  to  tho 
public ) 

Ye« 
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You  mud  therefore  try  the  book  by  that  criterion,  and 
fay  whether  the  publication  was  premature  and  oSenrive ; 
or,  in  other  words,  whether  the  publifher  was  bound  to 
have  fupprefled  it,  until  the  public  ear  was  anticipated  and 
abufed,  and  every  avenue  to  the  human  heart  or  under^ 
ftanding  fecured  and  blocked  up. 

I  fee  around  me  thofe,  by  whom,  byand-by,  Mr. 
Haftings  will  be  mod  ably  and  eloquently  defended  * ;  but 
I  am  forry  ao  remind  my  friends,  that,  but  for  the  right  of 
fofpeading  the  public  judgment  concerning  him  till  their 
feafon  of  exertion  comes  round,  the  tongues  of  angels  woulA 
be  iiifufficient  for  the  ta(k. 

Gentlemen,  I  hope  I  have  now  performed  my  duty  to 
my  client;  I  fincerely  hope  that  I  have ;  for,  certainly,  if 
ever  there  was  a  man  pulled  the  other  way  by  his  intcrefts 
and  affedlons, — if  ever  there  was  a  man  who  (hould  have 
trembled  at  the  fituation  in  which  I  have  been  placed  on 
this  occafion ;  it  is  myfelf,  who  not  only  love,  honour,  and 
refpedy  but  whofe  future  hopes  and  preferments  are  linked 
from  free  choice  with  thofe  who,  from  the  miftakes  of  the 
author,  are  treated  wiih  great  feverity  and  injullice.**— ^ 
Thefe  are  (Irong  retardments ;  but  I  have  been  urged  oa 
tb  a&ivity  by  conflderations,  which  can  never  be  incondf- 
tent  with  honourable  attachments,  either  in  the  political  or 
(bcial  world  ;  the  love  of  juftice  and  of  liberty,  and  a  zeal 
tor  the  conllitution  of  my  country,  which  is  the  inheritance 
of  our  pofterity,  of  the  public,  and  of  the  world. 

Thefe  are  the  motives  which  have  animated  me  in  de* 
fence  of  this  perfon,  who  was  an  entire  (Iranger  to  me ; 
whofe  fliop  I  never  go  to;  and  the  auihor  of  whofe  pub- 
licaiion,  as  well  as  Mr*  Hadings^  wlu>  is  the  objefik  of  it,  I 
©ever  fpoke  to  in  ray  lif^. 

One  word  mofc»  gentlemen,  and  I  have  done.  Every 
Hum^n  Tribmial  ought  10  take  care  to  adminiiler  juftice,  as 
vwe  Look  hereafter  to  have  juftice  adminiftered  to  ourfelves. 
Upon  the  principle  which  the  Attorney  General  prays  fen- 

Icnce  upon  my  diem God  have  mercy  upon  usl  ■      In* 

fte^d  of  ftanding  before  him  in  judgment  with  the  hopes 
atul  confulations  of  Chriftians,  wc  muft  call  upon  the 
fnouniaim  to  cover  us;  for  which  of  us  can  prefent,  for 
omnifctciic  examtitatioiij  a  pure,  unfpotted,  and  faultleft 
courfe  ? — But  I  humbly  expcft  that  the  benevolent  Author 
of  our  being  will  judge  us  as  I  have  been  pointing  out  for 
joar  eiample.^ — Holding  up  the  great  volume  of  our  live* 

f  Mr*  Law,  Mr.  JP/umer,  and  Mr*  DMoi. 
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in  his  hands,  and  fc^ardinj  the  general  fcopc  of  them ;  if 
he  difcovcrs  bencvderice,  charify,  anrf  gr>od-will  tcr  man, 
beating  in  the  heart,  where  he  alone  cairlook ; — if  he  finds 
that  our  conduft,  though  often  Forced  out  of  the  path  by 
our  infirmitiej,  has  been  in  ereneral  well  direfted ;  his  all- 
fearchlng  eye  will  affuredly  never  purfue  us  into  thofe  lihle 
eorner-^  of  our  lives,  much  lefs  will  his  juftice  fekGt  fhem 
for  puniftmcnt,  without  the  general  context  of  otir  cxif* 
ter.ce ;  by  whrih  faults  may  be  fomeiimes  found  to  have 
grown  out  of  virtue?,  and  very  many  of  our  heavieft  of- 
fences  lo  have  been  grafted  by  hunrran  imperfe&ion  upon 
the  beft  and  kindeft  of  oiir  afFeaians.  No,  gentlenncn, 
believe  mc,  this  is  not  the  courfe  of  EH  vine  Juftice,  or  there 
is  no  truth  iti  the  Gofpels  of  Heaven. — If  the  genera!  tenor 
of  a  man's  conduft  be  fuch  as  I  have  rcprefcnted  it,  he  may 
walk  through  the  fhadow  of  death,  with  alt  his  fauhs  about 
him,  with  as  much  chceffulnefs  as  in  the  common  paths 
of  life  ;  becaufc  he  knows,  that,  inflcad  of  a  ftern  accufer 
to  cxpofe  before  the  Author  9f  his  nature  thofe  frail  paflages, 
which,  like  the  fcored  matter  in  the  book  before  you, 
dh^qucrs  the  volume  of  the  brighteft  and  beft-fpent  life, 
his  mercy  wiM  ohfcure  them  from  the  eye  of  his  purity,  and 
our  repentance  blot  them  out  for  ever. 

All  this  would,  I  admits  be  perfeflly  foreign  and  irrele- 
vant, if  you  were  fitting  here  in  a  cafe  of  pioperty  between 
man  and  man,  where  a  ftricl  rule  of  law  muft  operate,  or 
there  would  be  an  end  in  that  cafe  of  civil  hfc  and  fociety. 

It  would  be  equally  foreign,  and  dill  more  irrelevant,  if 
applied  to  thofe  fhameful  attacks  upon  private  reputation 
which  arc  the  bane  and  difgrace  of  the  prefs;  by  which 
whole  families  have  been  rendered  unhappy  during  life,  by 
aiptrfions  cruel,  fcandalous,  and  unjuil.  Let  such  li- 
bellers rentemhcTy  that  na  one  of  my  principles  of  defence  can 
at  any  timey  or  upon  any  occajion^  ever  apply  to  Jbicld  THEM 
from  punijhment ;  bccaufe  fuch  conduft  is  not  only  an  in- 
fringement of  the  rights  of  men,  as  they  are  defined  by 
ftrid  law,  hut  is  ahfohtely  incompatible  witA  icmour,  Son^ffy, 
or  mijidken  good  intention. 

On  fuch  men  let  the  Attorney  General  bring  forth  aTl 
the  artillery  of  his  office,  and  the  thanks  and  blefllngs  of 
fhe  whole  public  will  follow  him.  But  this  is  a  totally 
difFereiU  cafe.  Whatever  private  calumny  may  mark  this- 
work,  ir  has  not  been  made  the  fnbjed:  of  conipUint ;  and. 
we  ha>  i:  therefore  nothing  to  do  with  that,  nor  any  r^ht  to 
coofidcr  it. 

'  ■ •      w» 
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We  are  trying  whether  the  public  could  have  been  con* 
fidered  as  ofFended  and  endangered,  if  Mr.  Hafiings  him- 
felft  in  whore  place  the  author  and  publilher  have  a  right 
to  put  themfclves,  had,  under  all  the  circomfiances  which 
have  been  confidered,  compofed  and  publiihed  the  volume 
under  examination.  That  queftion  cannot  in  common 
lenfe  be  any  thing  refembling  a  queftion  of  la.w  ;  but  is  a 
pore  queftion  of  fact,  to  be  decided  on  the  principles 
which  I  have  humbly  recommended.  I  therefore  afk  of  the 
Court,  that  the  book  itCelfmay  no\v  be  delivered  to  you. 
Read  it  with  attention ;  and  as  you  find  it,  pronounce  your 
verdid. 

Lord  Kenyon's  Charoe  to  the  Jury. 

Gentlemm  ef  the  Jury^ 

!  DO  not  k^\  that  I  am  called  upon  to  dlfcufs  the  na- 
ture of  this  libel,  or  to  ftatc  to  you  what  the  n^rit  of  the 
compofition  is,  or  what  the  merit  of  the  argument  is ;  but 
merely  t^  ftate  what  the  queftions  are,  to  which  you  are  to 
apply  your  judgment,  and  the  evidence  given  in  fupport  of 
this  information. 

Jt  is  impoflible,  when  one  reads  the  preface  to  thli  in« 
fomiation,  which  ftates  that  the.  libel  was  written. to  afperfe 
the  Houfe  of  Commons,  not  to  feel  that  it  is  a  matter  of 
confiderable  importance  ;  for  I  don't  know  how  far  a  fixed 
general  opinion,  that  the  Houfe  of  Commons  deferves  to 
have  crimes  imputed  to  it,  may  go ;  for  .men  that  are  go- 
verned will  be  much  influenced  by  the  confidence  repofed 
in  the  governors;  Mankind  will  never  forget  that  governors 
.are  not  made  for  $he  fake  of  themfclves,  but  are  placed  in 
their  retjpedive  ftations  to  di (charge  the  fund  ions  of  their 
office  for  tbe  fake  of  the  public  ;  and,  if  they,  (hould  ever 
conceive  that  the  governors  are  fo  inattentive  to  their  duty 
«8  to  exercife  their  fundions  to  keep  themfelvcs  in  power, 
^nA  for  their  own  emolument,  without  attending  to  the 
ifitereib  of  the  public,  government  muft  be  relaxed,  and 
^  taf!  crumble  to  duft  ;  and  therefore,  if  the  cafe  is  made 
cufwhich  is  imputed  to  the  defendant,  it  is  no  doubt  a 
moft  momentous  cafe  indeed;  but  though  it  is  fo,  it  does 
i>oi  follow  that  the  defendant  is  guilty  ; -and  Juries  have 
been  frequently  told,  and  I  am  bound,  in  the  fituation  in 
which  [  ftand,  to  tell  you,  that,  in  forming  your*  judg- 
ment upon  this  cafe^  there  are  two. points  for  you  .to  attend 
to  I  naffiely. 
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Whether  the  defendant,  who  is  charged  with  having 
f  ublilhed  this,  did  publifti  it ;  and. 

Whether  the  fenfe  which  the  Attorney  General,  by  his 
innuendos  in  this  inFormation,  has  affixed  to  the  different 
paflages,  is  fairly  affixed  to  them. 

From  any  confideration  as  to  the  firft  of  thefe  points  you 
are  delivered,  becaufe  it  is  admitted  that  the  book  was  pub- 
liftied  by  the  defendant;  but  the  other  is  the  material 
point  to  which  you  are  to  apply  your  judgment.  It  has 
been  entered  into  with  wonderful  abilities,  much  in  the 
detail ;  but  it  is  not  enough  for  a  man  to  fay,  I  am  inno- 
cent ;  — it  belongs  to  the  Great  Searcher  of  Hearts  to  know 
whether  men  arc  innocent  or  not ;  we  are  to  judge  of  the 
guilt  or  innocence  of  men  (becaufe  we  have  no  other  rule 
to  go  by)  by  their  overt-aQs,  from  what  they  have  done. 

In  applying  the  innuendos,  I  accede  entirely  to  what  was 
laid  down  by  the  Counfel  for  the  Defendant,  and  which 
was  ac'mitted  yefterday  by  the  Attorney  General,  as  Coun-^ 
fel  for  the  Crown,  that  you  muft,  upon  this  information, 
make  up  your  minds,  that  this  was  meant  as  an  afperfion 
upon  theHoufeof  Commons— —and  I  admit  alfo,  thai,  in 
forming  your  opinion,  you  are  not  bound  to  confine  your 
enquiry  to  ihofe  detached  paflages  which  the  Attorney  Ge- 
neral has  fcleQed  as  offenfive  matter,  and  the  fubjed  pf 
profecution. 

But  let  me,  on  the  other  fiJe,  warn  you,  that  though 
there  may  be  much  good  writing,  good  argument,  morality, 
and  humanity,  in  many  parts  of  it ;  yet,  if  there  are  offenfive 
paflages,  the  good  part  will  not  fanQify  the  bad  part. 

Having  ftaied  this,  I  ought  alfo  to  tell  you  that,  in  order 
to  fee  what  is  the  fenfe  to  be  fairly  imputed  to  thofe  paf- 
fiiges  that  are  culled  out  as  the  offenfive  paflages,  you  have 
a  right  to  look  at  all  the  context ;  you  have  a  right  to  look 
at  the  whole  book  ;  and,  if  you  find  it  has  been  garbled^, 
and  that  the  paflages  felefled  by  the  Attorney  General  do 
not  bear  the  fenfe  imputed  to  them,  the  man  has  a 
right  to  be  acquitted ;  and  God  forbid  he  fhould  be  coa- 
viaed! 

It   is  for  you,  upon  reading  the  information  (which  if 
you  go  out  of  Court  you  will  undoubtedly  take  with  you)^ 
comparing  it   with  this  pamphlet,  to  fee  whether  the  fcnfc 
the  Attorney  General  has  affixed  is  fairly  affixed  ;  always 
being  guided  by  this,  that,  where  it  is  truly  ambiguous  aM     ^ 
doubtful,   the  inclination  of  your  judgment  fliouM  be  M   li 
the  (ide  of  innocence;  but  if  you  find  you  cannot  acquit  -  r^ 
h/m  witbOdt  diftorting  fentences,  you  are  to  meet  lAtf  ^ 
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Gtfty  and  all  other  cafes  as  I  dated  yefterday,  with  the  for* 
titude  of  men,  feeling  that  they  have  a  duty  upon  them 
fuperior  to  all  leaning  to  parties;  namelyt  adminiftering 
juflice  in  the  particular  caufe. 

It  would  be  in  vain  for  me  to  go  through  this  pam* 
pblet  which  has  been  juft  put  into  my  hand,  and  to  fay 
wliether  the  fenfe  affixed  is  the  fair  fenfe  or  not.  As  far  as 
difdofed  by  .the  information,  thefe  pafTages  afford  a  flrong 
bias,  that  the  fenfe  affixed  to  them  is  the  fair  fenfe  ;  but  of 
that  you  will  judge,  not  from  the  pafTages  themfeives  merely, 
but  by  reading  the  context  of  the  whole  book,  fo  much 
at  ieaft  as  is  ncceffary  to  enable  you  to  afcertain  the  true 
meaning  of  the  author. 

IF  I  were  prepared  to  comment  upon  the  pamphlet^  in 
my  fituation  it  would  be  improper  for  me  to  do  it ;  my 
duty  is  fulfilled,  when  I  point  out  to  you  what  the  queftioni 
are  that  are  propofed  to  your  judgment,  and  what  the  evi- 
dence is  upon  the  queftions ;  the  refult  is  yours  and  youra 
only. 

The  Jury  withdrew  for  about  two  hours,  when  they  re- 
turned into  Court  with  a  Verdi&  finding  the  Defeiidant 
Not  Guilty. 

The  King  againjt  the  Dean  of  St.  Asaph. 

The  very  interefiing  queftion,  of  the  Right  of  Juries  to 
judge  of  the  Law  as  well  as  Fact  in  the  Cafe  of  Libel, 
is  fo  largely  difcuffed  in  the  following  fpeech  of  Earl 
Mansfield,  when  he  delivered  the  judgment  of  the  court 
in  the  Cafe  of  the  Dean  of  St.  Afaph,  that  it  cannot  fail 
of  being  acceptable  to  our  leaders.     I'he  Dean  had  been 

^ricd  at  Shrewibury  before  Judge  Buller  for  a  Libel ;  and 
the  Jttdfe  faid,  there  were  two  objeQs  only  for  their  con- 
fidtratiOfi,    namely,   the  {jlQl  of  the  publication,    and   the 

^'irmh  ot  rhc  innuendos  ;  the  verdid  of  the  jury  was,  Guilty 
ei  pub!  I  Vilify  but  whether  a  libel  or  not  they  did  not  find. 
A  motion  was  made  in  Micliaelmas  Term,  1784,  for  a 
new  iruJ  on  the  fcore  of  a  mifdirettion  to  the  jury,  when 
Earl  Mansfield  delivered  the  judgment  of  the  court  at 
follows ; 

Tilts  motion  to  fet  afide  the  verdid,  and  to  grant  a 
new  trial,  for  the  mifdiredion  of  the  Judge,  fuppofes 
thar,  Kpon  the  verdid,  either  as  a  general,  or  as  minutes 
of  a  fpeci&i  one,  to  be  reduced  into  form,  judgment  may 
be  given  |  for  if  the  verdid.  were  defeSive,  and  omitted 
^*%  uny  thing  within  i«f  province  of  the  )ut^  vo  C\w&^ 
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no  judgment  could  be  given,  and  there  mufl  be  a  venire  da 
novo  ;  confequently  this  motion  wouW  be  improper. 

Fcur  objeSions  have  been  made  to  the  direaion  of  the 
Judge.  The  firft,  peculiar  to  this  cafe  ;  and  therefore  I 
begin  with  it,  that  he  did  not  leave  the  evidence  of  a 
lawful  excufe  or  juflification  to  the  jury  as  a  ground  for 
acquitting  the  defendant.  Circumftances  merely  of  al- 
leviation, or  aggravation,  are  irrelevant  upon  the  trial  ; 
ihcy  are  immaterial  to  the  verdi6k  ^  and  they  may  be  made 
ufe  of  ulien  judgment  is  given,  to  incrcafc  or  leffcn  the 
punifl^ment.  Circumdances  uhich  amount  to  a  lawful  ex- 
cufe, or  juOification,  are  proper  upon  tlie  trial,  and  can 
only  be  ufed  then.  Upon  every  fUch  defence,  there  arifc 
two  qucftions  ;  one  of  law»  the  other  of  fafl  j  ihe  firft  to 
be  decided  by  the  Court,  the  fecond  by  the  jury.  Whe- 
ther the  faS  alleged,  fuppoilng  it  true,  be  a  legal  excufe^ 
is  a  queftion  of  law  ;  whether  the  allegation  be  true,  ia  a 
que(lion  of  fa3 ;  and  according  to  this  diflindion  the 
ludfiTc  ought  to  direft,  and  the  jury  ought  to  follow  the 
direiftron;  though,  by  means  of  a  general  verdif^^  they 
are  intruded  with  the  power  cf  confounding  the  law  and 
the  fa?,  and  follow  the  prcj-jdices  of  their  aflcflions  or 
palTions. 

'J'he  clrcumftanccs  urged  in  defence  are,  the  letter  of 
the  24th  of  January  to  Mr.  Fdwards,  and  the  advertife- 
ment,  and  what  is  faid  by  Kir.  Jones  of  the  converfation 
with  the  defendant  on  the  7th  of  January.  Upon  this 
part  of  the  cafe  we  muft  fuppofe  the  paper  fcditiousor  cri- 
minal ;  then  the  defendant,  kntrjjing  it  had  been  Jlrongly  oB^ 
jeflcd  to,  publlfhed  it  with  an  ad vcrtifement,  avowing  and 
juftifying  the  doftrine.  The  next  circumftance  is  from 
the  eviderce  of  Idward  Jones  ;  that  the  defendant  knew 
the  paptr  was  objt£ied  to,  as  liaving  a  fcdirious  tendency*, 
and  might  do  milchitf,  ifiranflaied  mofVeIck\  and  there- 
fore that  dtUs:n  was  laid  aftde.  This  he  knew  on  The  7th 
of  January,  and  fent  it  to  be  printed  on  the  24th  ;  and  it 
was  read  ai  a  county  meeting  with  a  rope  about  his  neck 
(as  he  faid),  and  that  it  was  not  fa  bad.  We  arc  all  clearly 
cf  opinion,  that  if  the  writing  be  criminal  thofc  cireutlk- 
fiances  are  aggravation,  and  ought  not  to  have  been  left 
fts  any  excufe.  What  was  meant  by  faying  the  affidant 
fhould  have  been  fet  out  in  the  indiflmenr,  I  do  not 
ccmpithcnd;  mitch  lefs  that  biafphcmy  may  be  chaf]ge4  ,• 
in  the  Sciipture,  by  ftating  half  the  fcntence.  If  any  pllt.V 
of  liie  context  qualify  what  is  fct  forth,  it  may  be  gtfMtv^ 
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in  «¥idcnce  *.  Every  circumdance  which  tends  to  prove 
the  meaning,  is  every  day  given  in  evidence;  and  ihe  jury 
are  the  Judges,  and  mud  hnd  the  mraning. 

The  fecond  obje6(ion  i?,  that  the  Judge  did  not  give 
his  own  opinion,  whether  the  writing  was  a  libel,  or  fe- 
difio«s,  or  crinninai. 

The  ihird  was,  that  the  Judge  told  ihe  jury  they  ought 
t»Ieav€  that  quedion  upon  the  record  to  the  courr,  if  they 
had  no  doubt  of  the  nreaning  and  publication. 

And  ihe  fbnrth,  that  he  did  not  leave*  the  defendant's 
intent  to  the  jury. 

The  anfwer  to  thefe  objeflions  is,  that  by  the  confti- 
ttition  the  ]\nj  ought  not  to  decide  the  qucftion  of  law, 
whether  foch  a  writing,  of  fuch  a  meaning,  publifhed 
vithout  a  lawful  excufe,  be  criminal :  and  (hat  they 
cannot  decide  it  againft  the  defendant,  becaufe,  after  a 
verdid,  it  remains  open  upon  the  record :  therefore  it  is 
the  duty  of  the  Judge  to  advife  the  jury  to  feparate  the 
cpieftion  of  fad  from  the  queflion  of  law ;  and  as  ihey 
ought  not  to  decide  the  law,  and  the  queSion  remains  en- 
tire for  the  Court,  he  is  not  called  upon  to  tell  them  his 
own  opinion.  It  is  almod  peculiar  to  the  form  of  a  pro- 
fecution  for  a  libel,  that  the  queftion  of  law  remains  en- 
tircly  open  for  the  Court  upon  the  record,  and  that  the 
jury  cir.not  decide  it  a^ainfl  the  defendant  ;  fo  that  a  ge- 
neral verdict,  that  the  defendant  is  guilty,  is  equivalent 
to  a  fpecial  verdid  in  other  cafes.  It  finds  all  which  be- 
longs to  the  jury  to  find,  and  finds  nothing  as  to  the 
quedion  ot'  law.  Therefore,  when  the  jury  are  fatisficd  of 
every  facl  within  their  province  to  find,  they  have  been 
fl^Vffed  to  find  the  defendant  guilty,  and  in  that  (hapc  ro 
take  the  opinion  of  the  Court  upon  the  lnw;  and  no  cafe 
h^t  been  cited  of  a  fpecial  verdict,  in  a  proftcution  for  a 
Ifhei,  If  riving  the  quedion  of  law  upon  the  record  to  the 
Cofirf  ;  though  to  be  fure  it  might  l)c  left  in  that  form  : 
but  the  other  ts  more  fimple  and  better.  A  criminal  in- 
liift  ffcm  daing  a  thing  in  itfelf  criminal,  without  a  law- 
fttl  cxctafe,  i*  an  inference  of  law.  Where  an  innocent 
jpfl  k  mnik  criminal,  when  done  with  a  j^ecnli.ir  intent, 
phere  the  immt  is  the  material  f^  to  c(^nUilu^e  the  crime. 
[TTie  fii^j-€!-mLater  of  ihefe  three  objections  has  arifcn 
[itpen  evety  irfal  for  a  libel  fince  the  Kevolution,  now 
[liwt  100  30rt  sgo.  In  every  reign  there  have  been  mi>ny 
|ifiich  triah  bothcf  a  private  and  public  nature,     in  every 
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reign  there  have  been  feveral  defended  with  all   the  acri- 
mony of    party  aninoofity,    and  a  fpirit  ready  to  conteft 
every  point,  and  to  admit  nothing.     But  during  all  this 
time,  as  far  as    it  can  be  traced,  one  may  venture  to  fay, 
that  the  do£irine  of  every  Judge  has  been  confonant  to  the 
doSrlne  of  Mr.  Juftice  Buller ;  and  no  counfel  has  conw 
plained  of  it  by  an  application  to  the  Court.     Counfel  for 
the  Crown  to  remove  the  prejudices  of  the  jury,  and  tofa- 
tisfy  the  bye-ftanders,  have  expatiated  upon  the  enormity 
of  the  libel.     Judges,  with  the  fame  view,  have  fometimes 
done  the  fame  thing  :  both  have  done  it   wifely  with  an* 
other  view,   Co  obviate  the  captivating  harangues  of  de- 
fendants' counfel  to  the  jury,    that  they  can  and   ought 
to  find  that  in  law  the  paper  is  no  libel.     But  the  formal 
diredion  of  every  Judge,    under  which  every  lawyer  has 
fo  far  acquiefced  as  not  to  complain  of  it  to  the  Courts 
leenis  to  me,  ever  fince  the  Revolution,  to  have  been  agree** 
able  to  the  diredion  given  in  this  cafe.     It  is  difficult  to  cite 
cafes ;  the  trials  are  not  printed  ;    unlefs  a  queftion  arifcsy 
notes   are  not  taken  :    nobody  takes  a  note  of  a  direSioa 
of  courfe  not  difputed.      We  muft,    as   in   all  cafes  of 
tradition,    trace  backwards,    and  prefume  from  the  ufage, 
which  is  remembered,   that  the  preceding  ufage  was  the 
fame.      The  Craftfman  was  a  celebrated  party  paper  *, 
written  in  oppofition  to  the  Miniftry  of  Sir  Robert  WaU 
pole,  by  many  men  of  high  rank  and  great  abilities ;    the 
whole  party  e'pouftd  it.     It  was  thought  proper  to  profe» 
cute  the  famous  Hag^ue  Letter  ;  I  was  at  the  trial ;  it  hap«. 
pens  to  be  printed  in  the  9th  vol.  of  St.  Tr.  255.     Thcr« 
was  a  great  coiKCurfe,  great  expeSation,  and  many  per- 
fons  of  high  rank  were  prefcnt  to  countenance  the  defend- 
ant.     Mr.  Faxakerly  and   Mr.  Bootle  were   the  leading 
counfel  for  the  defendant ;    they  (tarted  every  objedion* 
and  laboured  every  point:  and  when  the  Judge  over-ruled 
them,  he  ufuallv  faid,  "  if  I  am  wrong,  you  know  when: 
•*  to  apply."     The  Judge   was  Lord  Chief  Juflice  Ray- 
mond,   who  had  been  eminent  at  the  bar   in  the  reign  of 
Queen  Anne,  Solicitor  and  Atrorney-Gcneral  in  the  rciga 
of  George  the  Firfl,  and  intimately  connefled  with  Sir  Ed- 
ward Northey  ;  fo  that  he  mull  have  known  what  the  an- 
cient pradice  had  been.     The  caufe  was  fo  blended  witfei. 
party  pafTion,  that  it  required  his  utmoft  attention  ;    yefv  • 
when  he  came  to  fum  up  and  dire£t,    he  did  itai  flf  i 

:    i 
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courrc,  juft  as  Mr,  Juftice  Buller  did  on  this  occafion. 
Fazakerly  and  Boocle,  very  able  lawyers,  and  conneded 
in  party  with  the  writers  of  the  Craftfman,  never  thought 
~  of  complaining  to  the  Q)urt.  The  other  trials  before  Lord 
Raymond  arc  not  printed  v  nor  to  be  found  in  any  notes  ; 
boty  to  be  fure,  bis  drreSion  in  all  was  to  the  fame  eflPefL 
I  recoiled  one,  where  the  Craftfman  was  acquitted^  from  a 
ballad  made  by  Mr.  Pulteney: — 

JRor  Sir  Philip  well  knows  that  his  innuendoi 
No  longer  will  ferve  him  in  verfe  or  in  profe ; 

For  twelve  honeft  men  have  decided  the  caufe. 
Who  are  judges  of  h£t,  tho*  not  judges  of  laws. 

There  are  no  notes  of  the  trials  before  Lord  Hard  wicket 
or  Lord  Chief  Juftice  I^e.,  before  1752*  when  the  cafe  of 
the  King  v.  Owen  came, on  before  Chief  Juftice  Lee.— It 
happens  to  be  printed  in  the  State  Trials  f.  I  attended  as 
Solicitor  General ;  Lord  Chief  Juftice  Lee,  the  moft  fcni- 
pntous  obferver  and  follower  of  precedents,  direded,  as 
of  courfe^  in  the  fame  manner  as  was  done  in  this  cafe. 
When  I  was  Attorney  General,  I  profecutcd  for  feme  li- 
bels ;  one  I  remember  was  the  King  v.  Nutt.  He  was 
convided  under  the  fame  dircQion  by  Lord  Chief  Juftice 
Ryder,  in  the  year  i"56,  I  came  into  the  oflice  I  now 
bold,  and,  upon  the  firft  profecuiion  for  a  libel  which  ftood 
in  my  paper,  I  think  it  was  the  cafe  of  the  King  v.  Sheb« 
beare,  I  made  up  my  mind  as  to  the  dircdion  1  ought  to 

E've;  and  I  have  uniformly  given  the  fame  almoft  in  the 
me  form  of  words.  No  counfcl  ever  complained  of  it  to 
the  Court.  Upon  every  defendant  being  brought  up  for 
I  mdgment,  I  have  always  ftated  the  diredion  1  gave,  and 
the  Court  has  always  affented  to  it.  The  defence  of  a  law- 
ful citcufe  never  exifted  in  any  cafe  befoie  me:  therefore  I 
told  the  jury*  "  if  they  were  fatisfied  wi:h  the  evidence 
of  the  publicarion,  and  that  the  meaning  and  innuendos 
were  as  ftated,  they  ought  to  find  the  defendant  guilty  ; 
the  qocftion  of  lav  was  upon  the  record  for  the  judgment 
ot  the  Court."  The  dircdion  being  as  of  courfe,  and  no 
queftion  raifed  concerning  it  in  the  Court,  though  I  have 
h^d  ihe  misfortune  to  try  many  libels  in  very  warm  limes 
ag«inil    defendants    moft  obftinately    and  fa&ioufiy    d> 
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ficnded,  there  are  no  notes  or  reports  of  what  ptfled.  fa 
one  cafe,  the  Kins;  v.  VVoodfall,  on  account  of  another 
kind  of  queftion,  there  is  a  report ;  and  there  the  d'rredion 
is  adopted  by  the  ^holc  Court  as  right,  and  the  idov^ine 
of  Mr.  Juftice  Buller  laid  down  in  cscprefs  terms.  Such  a  * 
judicial  .pradice  in  the  precife  point  from*the  ReTolntion, 
as  I  tliinky  down  to  the  prcfent  day,  is  not  to  be  Ihakeit 
by  general  theoretical  arguments  of  popular  declamation^ 
Every  fpccies  of  criminal  profeculion  has  fomething  pecu- 
liar in  the  mode  of  procedure ;  therefore  general  propofi- 
tions,  applied  ft)  all,  tend  onfy  to  compficatc  and  con- 
found the  queftion.  No  dcduflion  or  condufion  can  be 
drawn  from  what  a  jiM'y  may  do  from  the  form  of  tiie  pro- 
cedure to  what  they  ought 'to  do  upon  the^fbndamentat 
principles  of  the  Conftitution,  and  the  reafon  of  the 
thing,  if  they  will  a6t  with  integrity  and  a  good  co^rci- 
ence.  The  fundamental  definition  of  trials  by  juiy  ide- 
pends  upon  an  univerfld  maxim,  without  an  exception, 
ad  quajiimeri.  Where  the  qu  eft  ions  can  be  fevered  by  the 
form  of  the  pleadings,  the  diflinftion  is  prefervcd  upon 
the  face  of  the' record,  ai:d  the  jury  tiinnot  encroach  upon 
the  jnrifdi^lion  of  the  Couti.  But  where  by  the  form  of 
pleading  the  two  que  (lions  are  blended  together,  and  can- 
not be  fcpanited  upon  the  face  of  the  record,  the  diftinc- 
tion  is  preferred  by  the  honefty  cf  the  jury.  1  he  confti- 
tution  trufts  thai,  unJer  the  direclion  of  the  Judge,  they 
will  not  ufurp  a  juril'di^ion  i^hith  is  not  their  province. 
They  do  not  know,  and  arc  not  prefumcd  to  know,  the 
law;  they  are  rot  fworn  to  decide  the  law;  they  arc  ntrt 
required  to  do  it.  If  it  a|^pear  upon  the  record,  they 
ought  to  leave  it  thtre ;  or  they  may  tind  the  fads  fubje6t 
to  the  opinion  of  the  Court  upon  the  law.  But,  upon  the 
reafon  of  the  thing,  and  the  eternal  principles  of  juftice, 
the  jury  ought  not  to  afTuine  the  jurifdiftion  of  law  :  they 
do  not  know,  and  are  not  prcfumed  to  know,  any  thin^ 
of  the  mutter;  tney  do  not  umlfrftund  the  language  in 
which  it  is  conceived,  or  ihe  meaning  of  the  terms; 
they  have  no  rule  to  go  by  hut  their  palTions  and  'wifiies: 
It  is  faid  if  a  m«n  give  a  li.jht  fcnicnce  upon  heiringone  ikkf 
only,  he  is  a  wicked  Judge,  l>rcaufe  he  is  riglu  by  chanct 
only,  and  hns  negk<\ed  taking  the  proper  method  to  be  " 
informed :  fo  a  jury  who  ufurp  the  jiulicature  of  law«  * 
though  they  hapjwn  to  be  right,  'are.  iherhfelves  wrong»' 
becaufe  they  are  right  by  chance  only,  and  have  not  taken 
the  confiitutional  way  of  deciding  the  quedion.     It  is  the 

duty 
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duty  of  the  Judge,  in  all  Ciifcs  upon  general  iffiics,  to  tell 
the  jury  how  to  do  right,  though  they  have  it  in  their 
power  10  do  wrong,  which  Is  a  matter  b:^twcen  God  and 
their  own  confciences.  To  be  free,  is  to  live  under  a 
Govcrtiment  by  law.  The  liberty  ot'  the  prefs  confiAs  in 
printing  without  any  previous  licciKC,  fubjcd  to  the  con- 
fequence  of  law.  The  licentioufiiefs  of  the  prefs  is  Pan^ 
Jifirt^s  box,  the  fource  of  every  evil.  Miferable  is  the 
cobdition  of  individuals,  dangerous  is  the  condition  of  the 
State,  if  there  is  no  certain  law,  or  (which  is  the  fame 
thing)  no  certain  adminiftration  of  law  to  proted  indivi^ 
ckiais,  or  to  guard  the  State.  Jealoufy  of  leavti^  the  lav 
to  the  Court,  as  in  other  cafes,  is,  wk/,  in  the  prefent 
date  of  things,  puerile  rant  and  declamation.  The  Judges 
are  totally  independent  of  the  Mtnifters  that  may  happen 
to  be,  ard  of  the  King ;  their  temptation  i&  rather  to 
the  popularity  of  the  day  ;  and  I  agree  with  the  obfcrva* 
tton  cited  at  the  bar  from  Mr.  Juftice  Fofter,  that  a 
popular  Jixige  is  an  odious  and  pernicious  chara£ler.  The 
judgment  of  the  Court  is  not  final :  In  the  laft  refort  it 
may  be  reviewed  in  the  Houfe  of  Lords,  where  the  opinion 
of  all  the  Judges  is  taken.  In  oppofuion  to  this,  what 'is 
contended  for  ?  ih.it  the  law  -(hall  be  in  every  particular 
caufe  what  any  12  men,  who  Ihall  happen  to  be  the  Jury, 
ftail  be  inclined  to  think  ;  1i:il^U  to  no  review,  and  fubjcft 
to  no  control,  u.^.der  all  the  prejudices  of  :he  popularity 
of«  the  day,  and  under  all  the  bias  of  interefl  in  this  town^ 
where    thoufands,    more  or   Icfs^    are   concerned    in    the 

Giblication  of  newfpnpers,  paragraphs,  and  pamphlets. 
nder  fuch  an  adminiftration  of  law  no  man  could  tell,  no 
^Mnfel  could  advife,  whether  a  paper  were  or  were  not  pu- 
niftab!e<  1  am  glad  that  I  am  nat  bound  to  fubfcribe  to 
fuch  an  abfvirdity,  fuch  a  folecifm  in  politics ;  but  that, 
agreeably  to  the  uniform  judicial  praSicc  fince  the  Revo- 
lulion,  warraotcd  by  the  fundamental  principles  of  the 
conftUution  of  trials  by  jury,  and  upon  the  reafon  and  fit- 
pcffcof  the  thing,  I  am  of  opinion  this  motion  ftiould  be 
rvjcdcd,  an^  the  rule  difchaiged. 

But  the  judgment  was  afterwards  arredcd  on  a  dcfefl  In 
the  ifidi£liticnt. 


Sher- 
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The  prifoners  wtre  indided  on  the  ilatute  21  Geo.  I(T« 
cap.  68>  for  (lealing  a  quantity  of  lead  affixed  to  the  Work- 
House  of  the  Poor  of  the  Old  Artillery-Ground  ;  and  the 
property  was  laid  to  belong  to  "  the  ^rujleet  of  the  Poor  of 
"  the  Old  Artillery-Ground:' 

By  an  ad  of  Parliament  pafTed  14  Geo.  III.  cap.  30. 
certain  perfons  therein  named,  and  their  fucceflbrs,  to  be 
eleded  and  appointed  under  and  by  virtue  of  the  Taid  a&y 
are  appointed  Truftees  for  putting  in  execution  all  the 
powers  thereby  given  for  providing  a  work-houfe^  and  for 
employing  and  maintaining  the  poor  of  the  faid  Old  Artil- 
lery-Ground, or  any  matter  or  thing  concerning  the  fame  ; 
and  Mixtures,  furniture,  and  other  things  bought  or  pro- 
vided for  the  ufe  of  the  poor,  are  vefted  in  the  faid  Truftees 
and  their  fucceflbrs,  for  the  purpofes  of  the  ad.  And  then 
it  goes  on  in  thefe  words:  **  And  the  faid  Truftecs  arc 
**  hereby  empowered  to  prefer  or  order  the  preferring  of 
**  any  bill  or  bills  of  indidment  againfl  any  peribn  or  per- 
•^  fons  who  (hall  (leal,  take,  or  carry  away  an^  or  any  pan 
•*  of  fuch  things;  and  the  monies  and  things  which  (hall 
*^  be  fo  ftolen,  taken,  or  carried  away,  (hall,  in  every  fuch 
**  indidment,  be  laid  and  deemed,  and  taken  to  be  the  pro- 
«  pcrty  of  tic  Trtijiees  of  the  Poor  of  the  Old  Art  tilery -Ground. 
•*  And  every  indidment  fo  preferred  (hall  be  held  good  in 
**  law  to  all  intents  and  .purpofes." 

The  qucftion  was,  Whether  the  indidment  had  well 
laid  the  property  ?  And  the  Court  held  that  it  had  not  ; 
for  as  the  Ad  of  Parliament  had  not  incorporated  the 
Trudees,  and  by  that  means  given  them  colledively  m 
public  name^  the  property  (hould  have  been  laid  as  belong* 
ing  to  A.  B.  C.  ^c,  by  their  proper  names,  and  the  woi^ 
"  Trufiees  of  the  Poor  of  the  Old  Artillery -Grouni''  fubjoioed 
as  a  deicfipiionof  ihe  capacity  in  which  they  were  author 
rifcd  by  the  Icgiflature  to  ad.  - 
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■tm  ^«r^  Mackrbth,  Daves,  and  Garforth,  £s<^lt. 

^  fn^eefor  ihefak  ofejiates  for  payment  of  debts  who  pur* 
'ti^fre  kin^tff  andf  previous  to  the  completion  of  his  contra^ ^ 
JidsSietflaie  at  Mn  advanced  price^  is  a  trufieefor  tie  original 
mender  fir  fhefroduce  of  tie  fecond  fale. 

C     KL     S     E. 

THE  pImmifF  F41X,  being  fei^  in  tail  of  an  eftate  in 
Surrey ,  fabje^  to  mn  cftate  for  life,  in  fome  parts 
4lieie0r,  to  hr^  mother  for  her  jointure,  and  likewife  feifed  of 
-copfbold  and  feafehcrtd  eflaiss  in  the  fame  countji^,  and  alfo 
cniitled  to  federal  other  eAstes  in  expedanqr  or  for  life  only, 
hod,  hc£ore  he  came  of  age,  ennfaarked  in  a  very  expenfive 
oeuKc  of  lifci  and  was  rtdooedto  great  diftrefles,  and,  un- 
^r  thefe  circumtlancesi  had  .procured  money  by  granting 
annuttleB;  and  engagiitg  his  friends,  who  vrepe  of  age,  in 
batidi  mnA  iudgmtnts,  for  fecuring  tbe  payment  of  them, 
his  frieocfs  propoftd  that,  .as  foon  as  might  be  after  he 
Aioiild  aitain  his  age  of  1 1  years,  be  fixould^uffsr  a  rcscovefy 
^ffhe  Sufiey  eilate,  which fhouldibecDBve^ed to  tnifteesto 
^^UMd,  for  ^t^ynmntofhis  ddm,  -Md  ItdMttUligtteviK- 
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nu'uics  for  wliicli  he  and  his  frteods  had  engaged.     He  at- 
lalned  his  age  of  2i  in  Auguft  I777>  and  was,  very  foon 
afterwards,  introduced  to  the  defendant  Mackreth,  and,  on 
account  of  the  plaintiff's  inability  to  make  a  fecurijty  by 
mortgage,  as  a  recovery  could,  not  be  fuffcred  till  Klichael- 
mas  Term,  it  was  agreed,  that  the  defendants,  Mackreth 
and  Dawesy   (hould  fupply  the  plaintiff  with  the  fum  of 
5,iooI.  upon  the  plaintiff^s  granting  two  annuities  of  500I. 
and  350I.  each  for  his  life.     Dawes,  on  the  23d  of  Scp- 
un^beF,  -advanced  ihz  5,ioorU  far  which  the  following^  fc- 
cnrities  wereek^cdted.  "  A  bond  of  that  date  by  the  plaintiff, 
in  the  penal  fum  of  6000 1.  for  fecuring  to  the  defendant 
Dawes  an  annuity  of  500!.  for  the  life  of  the  plaintiff,  a 
warrant  of  attorney  of  even  date  to  confefs  judgnnent  on 
the  faid  bond,  and  an  indenture  tripartite^  between  the  plain- 
tiff on  the  1  ft  part,  Dawes  of  the  2d  part,,  and  Garfi^rtlv  of 
ihe  3d  part,  whereby  lands  in  the  county  of  York,  of  which 
the  plaintiff  was  feifed  for  life,  were  conveyed  to  Garfbrth, 
for  fecuring  the  payment  of  the  annuity  of  500 1.  to  Dawes. 
The  annu'rty  of  350 1.  was  fecured  by  a  fimilar  bond  of  the 
fame  date,  warrant  of  attorney  to  confefs  judgment  thereon, 
and  a  (imilar  conveyance  of  the  fame  lands  to  Garforth,  for 
better  fecuring  the  fame.     In  the  annuity  of  500I.  Mack- 
reth  admitted  he  wns  intcrefted  with  Dawes,  hut  denied  that 
he  was  fo  in  that  of  350 1.     !n  Michajelmas  Term  1777,  a 
recovery  was  fuffered  of  the  freehold  part  of  the  Surrey 
eftates,  by  which  they  were  vcfted  (fubjeft  to  the  mother^s 
cftate  lor  life  in  a  part  thereof)  in  Oliver  Farrer,  in  truftto 
convey  the  fame  in  fuch  manner  as  the  plaintiff  (hould  di« 
reft,  Mr  Farrer  having  agreed  to  aft  as  a  truftee  for  the 
purpofe  of  felling  the  fame  and  difcharging  the  debts,  under 
the  di region  of  two  of  the  plaintiff^s  friends  (which  appear 
to  have  been  Lord  Ligonier  and  Lord  Grantley),  if  they 
could  be  prevailed  upon  to  accept  the  truft.     In  December 
1777,  the  plaintiff,  being  threatened  with  an  arreft  for  thje 
fum  of  2000  L  applied  to  the  defendant  Mackreth^  wbo 
agreed  to  lend  the  plaintiff  3000 1.   on  mortgage  of  the  SwF- 
rey  eftate ;  upon  which  the  mortgage -deeds,  dated  aad  anil 
23d  of  this  month,  were  accordingly  prepared  and  execoled. 
At  the  time  of  the  execution  of  thefe  deeds,  it  was  propoM 
that  defendant  Mackreth  (hould  be  a  truftee  with  ParfA  1 
for  payment  of  the  debts  and  redeeming  the  annuities,  w1m.j 
the  defendant  Mackreth  propofed  the  defendant  Dawtt^;! 
that  purpofe,  as  being,   from  the  courfe  of  bis  bufii 
well  acquainted  with  many  of  the  perfons  who  had*'] 
chafed  f:he  plaintiff's  other  annuities,  and  eould  affift  W|| 
.'  chafing  ihem  at  a  cheaper  raic  iVian  Mr.  Yaxiw  \  '^h^hI 
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iflented  to  by  the  ptaintiff,  upon  an  aflTunmce  that  nothing 
Aould  be  done  without  Mr.  Farrer  being  confulted,  and  ap- 
praying  thereof.     In  the  fame  month  the  piaintiflF  delivered 
to  the  defendant  Mackreth,  a  particular  or  rental  of  the 
dlate  in  Surrey,  made  by  Thomas  Jackman  ;  by  which  it 
appeared,  that  the  rents  of  the  houfes  and  cottages  on  the 
premifles  amounted  to  283 1,  i  s.  and  thofe  of  the  lands  to 
979 1  14s.  (fubjed  to  the  mother's  jointure,   which  was 
flated  at  240 1,  a  year) ;  and  the  timber  was  valued  in  the 
itDtal  at  4000I.  and  the  whole  was  valued  at  45,000!.     It 
was  alfb  in  evidence,  that  Mackreth  fent  down  a  man,  of 
the  name  of  Hampton,  to  view  the  eflate,  who  was  there  a 
week;   but  what  valuation  he  made,  or  whether  the  fame 
was  communicated  to  Mackreth,  did  not  appear.     A  tnift- 
deed  was  prepared  by  Garforth,  reciting  the  mortgage,  by 
which  the  eflates  were  conveyed  to  Mackreth  and  Dawes 
(fiil]fe£t  to  Mackreth's  mortgage  and  the  annuity  to  Dawes), 
in  truft  to  fell  or  mortgage  the  fame,  and  to  pay  the  debts, 
and  redeem  the  annuities  granted  by  the  plaintiff.     Thefe 
deeds  being  Tent  to  Mr.  Farrer,  he  made  fome  objeSious 
riicreto,  on  account  of  the  fums  advanced,  as  the  prices  of 
the  amuities,  not  being  (cheduled  as  grofs  fums  carrying 
tntereft  at  5  per  cent,  and  alfo  on  account  of  the  truftees  be- 
ing impowered  to  fell  or  mortgage  the  eftates  without  the 
imervention  of  Mr.  Fox.     And  it  being  afterwards  agreed, 
that  Mackreth  fliould  pay  off  Dawes>  and  advance  fome  fur- 
ther  fums,  a  deed-poll  was  prepared,  calculated  for  execu- 
tion on  the  i6ih  of  January,  1778,  and  indorfed  on  themort- 
g^agc-dccd,  to  fecyfe  fuch  further  fum  of  7000I.  (confifting 
of  5p 1 00 1.  the  conftderation-money  for  the  annuities  granted 
by  the  plaintiff  to  D^'Mts,  with  212 1. 10  s.  intereil  thereon, 
for  the  quarter*s  arrear  due  23d  December,  1777,  but  which 
lAai  not  paid  by  Mackreth  to  Dawes  until  i6th  Jan.  1778) 
and  5 1 1  145.  9^  d.  23  days  arrear  of  the  faid  annuities  from 
23J  December  to  faid  i6ch  January,  and  1635  I.  15  s.  2^A. 
paid  to  the  plaimiff  on  that  i6th  January,  1 778  ;  a  new  truft- 
dccd  was  alfo  prepared,  in  which  this  deed  poll  was  recited, 
and  the  3000I.  and  7000 1,  made  the  firft  charges  on  the 
efiates.     On  the  i6ih  January,  1 778,  the  plaintiff  Fox  and 
the  defendant  Mackreth  dined  together  at  the  houfe  of  the 
ckjcndanc  G^rfonh,  for  the  purpofe  of  executing  thefe  deeds  ; 
audi  after  dinner,  and  before  the  plaintiff  had  executed  the 
deeds,   a  converfation  arofe,  in  which  it  was  propofed  that 
ihc  defendant  Mackreth  (hould  become  the  purchafer  of  the 
eftate  i  and  Jackman'i  valuation  of  45,000!  was  mentioned 
iabii^^i  ^  fait  price,  which  was  ob]e6te&  to  \]nf 
-^si&dering  the  value  put  thereby  upon  tVvt  boi\ate% 
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ind  1.ini!3  ^  upon  which  the  defeil4))Mit  itiade  t  cilculition  hi 
the  houics  at  fourteen  yetif  s  pulrthafe,  and  the  lands  at  thirtjTi 
tofircthtr  >^ith  the  hou(hold  furniture^  valued  at  500 1,  and 
tlib  timber  at  4000 1.  (On  which  laft  two  ankles  they  agfeed) 
amduniing  tb  37*853 1.  148.  The  plaintiff  afterwards  offered 
to  fell  the  eftates  to  the  defendant  for  4(1,000 1.  Upoh  which 
the  defendant  faid,  he  would  fplit  the  difierence^  and  giTe 
399500 1,  for  the  famfe,  but  would  not  givd  mbre  1  and,  the 
plaintiff  nbt  agreeing  to  accept  the  terms^  the  truft-dee<b 
#ere  then  executed  by  the  plaiAtiff.     After  the  deeds  were* 
Executed,  the  ednverfation  was  renewed ;   imd  the  plaintiff 
exprefling  fonie  concern  with  refpeQ  to  hts  Wblher's  joiiM 
ture,  in  cafe  hfe  (hould  accept  tke  dtifendarft^s  tertna,   th« 
d^fendlnt  offered  the  39,500 1,  and  16  fubjed  faimfelf  t^  Xhm 
payment  of  the  plaintitPs  mother's  jbiliturej  kicafefbeihoidd 
furvive  him ;  upbn  which  the  parties  agreed,  bad  the  defieiif 
dant  Garforth  (who  had  been  abfent  during  the  ^MteH 
part  bf  the  treaty)  was  called  in)   and  d^rew  lip  a  fhem»4 
rdndiim  of  fuch  agreement,   by  which  the  mdney  was  t6  be 
paid  on  br  before  the  25th  of  March  next,   till  which  timb 
the  plaintiff  was  to  receive  the  rents  and  profits,  and  then 
convey  the  eftateto  the  plaintiff;   and  about  i%  o'clock  at 
night,  this  memorandum  was  TignM  by  the  pia'vntiff,  «pon 
which  the  truft  deed  was  cancelled.     On  the  28th  of  the 
fame  month,  articles  for  the  purchafe  were  executed  by  both 
parties.     On  the  241  h  April  foliowmg,  the  plaintiff,  and 
Anna  Fox  his  mother,  on  the  ad  of  May,  executed  coil* 
veyancesof  the  eftates  to  the  defendant,  in  confideration  of 
39,5001.;    11,0971.  of  which  was  retained  by  the  dden* 
dant,   in  payment  of  the  above  mortgage  of  3000  K  the 
7000 1.  fecured  by  the  deed-poll,  and  fome  other  fums  charged 
by  the  defendant,  as  advanced  to  the  plaintiff,  and  the  de^ 
fendant  gave  the  plaintiff,  as  a  fecurity  for  the  refidue,    bt* 
ing  28.408  I.  a  common  accountable  receipt;   and  aftcr» 
wards,    on  ihe  objtrBion  of  th^  plaintiff,  to  this  as  the  dlrij 
fecurity  for  the  money,   the  defendant  wrote  on  the* (knot 
piece  of  paper,  which  contained  the  faid  accountable  recfeifti 
the  following  charge,  •*  25th  April,  1773,!  d6  hereby.^tubfCi 
*'  all  my  eflates  in  the  county  of  Surrey,  with  rhc  payimM 
*'  of  the  above  fum  of  28,403 1  and  intcreft."     At  the  <Mi 
of  fining  the  above,   the  defendant  had  no  eftates  m  dib 
county  of  Scrtrcy,  bnt  thofe  purchafed  by  him  of  the^liiiiif 
tiff.     And  the  defendant  gave  to  the  plaintiff  nootlwri^' 
curity  for  the  refidue  of  the  money,  than  the  recei^arfl^ 
tharge.     In  the  interval  between  the  execution  of  the  trfk^ 
eles  and  thsk  of  ihc  conveyances,  Mackreih  had  treat 
ThtHh^s  Pmgt^  lifij.  for  the  fa\cotAV»  >rfWfc<Aitak 
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cftare;  and  on  the  dift  March,  Mr.  Page  agreed  to  give 
50,|ool.  for  the  fame,  but  no  article  was  entered  into  be- 
tween him  and  the  defendant  till  the  30th  April  following  ( 
inmicdiateiy  after,  Page  was  let  into  pofleffion,  and  was  to 
receive  the  rents  and  profits  from  Lady- day  then  laft.  The 
treaty  with  Page  was  totally  unknown  to  the  plaintiff,  when 
he  executed  the  conveyance  to  the  defendant.  The  plaintiff 
drew  upon  the  defendant  for  feveral  fums,  on  account  of 
the  purchafe-money ;  and  in  October,  1778,  having  fent  for 
an  account,  the  defendant  drew  one  out,  by  which  he  made 
a  balance  remaining  in  his  hands  of  773 1.  18  s.  9  d.  but  ad- 
mitted in  his  anfwer  that  he  had  therein  charged  monies  un- 
paid, as  the  fuppofed  amount  of  two  annuities  and  the  ar- 
rears thereof  then  unredeemed ;  and  that,  afterwards,  in 
May,  1779,  having  then  fettled  the  faid  annuities,  he  fent 
the  plaintiff  another  account,  in  which  he  made  the  balance 
616I.  17  s.  above  the  other  balance  of  773 1.  18s  9  d.  In 
Jirae,  1779,  the  plaintiff,  being  again  in  dillrefs,  applied  to 
the  defendant,  when  he  advanced  him  2, 100 1,  a  year,  for 
plaintiff's  life,  fecured  by  a  bond,  in  the  penal  fum  of  4,200  i. 
and  warrant  of  attorney  to  enter  up  judgment. 

Upon  discovery  of  (he  fale  to  Page,  under  the  circum- 
ftances  as  dated  above,  the  plaintiff  filed  his  bill,  infilling 
that  the  defendant  Mackreth  beiiig  a  truftee  for  him  under 
the  truft  deed  for  payment  of  debts,  it  was  his  duty  to  fell 
the  fame  for  the  advantage  of  the  plaintiff. 

The  defendant,  Mackreth,  by  his  anfwer,  infifted  on  the 
fatmefs  of  the  tranfa£lion  ;  and  that  the  price  at  which  he 
tioughttheeftate  was  an  adequate  price,  though  he  expe3ed 
M  have  fome  benefit  by  felling  it  out  in  parcels ;  but  that 
iht  purcbifer,  Mr.  Page,  having  an  eftate  in  the  neighbour- 
liood,  gave  a  Urjer  price  than  it  was  worth  to  other  per- 

The  caufe  was  keard  at  the  RoHs,  before  Sir  Lloyd  Ken- 
jofi ;  wben  his  Honour  was  pleafed  to  make  his  deci ee,  that 
findite  advantage  was  taken,  by  the  defendant  Mackreth,  of 
the  con€d£nce  repaled  in  him  by  the  plaintiff  Fox ;  and 
thai  therefare  the  defendant  Mackreth  ouglit  to  be  confi- 
4ered  ai  «  truAce  toaill  the  eftatea  and  interefts  comprifed 
if|*e  oDfiv^ysnce  of  the  23d  and  ^4th  days  of  April,  1778, 
W  the  fviid  pUinriff  Fox,  after  the  execution  of  the  faid 
ileedt ;  and  onltrcd  it  to  be  referred  to  the  Matter  to  take 
an  account  of  the  money  received  by  the  defendant  Mack- 
rcrfh,  rrocii  Page,  imdto  compute  irMereft  thereon  at  $I./ir 
rm7.  from  the  time  of  Feoevvmg  the  fame,  and  to  take  %a 
yj^e  momy  pMidbj  defendant  MackiethlQl^.adf'iM) 
*  ^  r^  mmti^  0/  500L  asd  jooi.  ani  t^fo  m^ 
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account  of  the  money  advanced  by  Mackretb»  on  account  of 
the  annuity  of  3  50 1,  in  1 779$  and  an  account  of  money  re* 
ceived  by  Mackreth,  on  account  of  the  mortgage  in  17781 
and  under  the  contra3  for  the  purcbafe  of  the  eftate,  and 
compute  intercft  on  the  fame ;  and  that  the  defendant  Mack- 
reth  (hould  pay  the  plaintiff  the  cods  of  the  fuit,  in  refped 
of  his  infifting  on  the  conveyance  of  the  23d  and  24th  of 
April,  1778,  as  a  conveyance  for  his  own  benefit;  and 
granted  an  injunSion  a^ainft  the  defendant  Mackreth,  to 
retrain  him  from  proceeding  at  law,  touching  any  matter  in 
queilion  in  the  caufe ;  and  referved  further  confideration. 

From  this  decree,  the  defendant  appealed  to  the  Lord 
Chancellor,  before  whom  the  Cafe  was  fully  argued,  and  bis 
Kordlhip delivered  his  opinion  as  follows: 

The  dcubt  I  have  is,  whether  this  cafe  afFords  fads  from 
which  principles  arife  to  fet  afide  this  tranfaSion,  which 
will  not,  by  neceflary  application^  draw  other  cafes  into  ha- 
zard.     And,  without  inflfting  upon  technical  morality,  I 

'  don't  agree  with  thofe  who  fay  that  where  an  advantage  has 
been  taken  in  a  contra6^,  which  a  man  of  delicacy  would  not 
have  taken,  it  muft  be  fet  afide  ;  fuppofe,  for  inftance,  that 
A.  knowing  there  to  be  a  mine  in  the  eftate  of  B.  of  which 
he  kniew  B.  was  ignorant,  (hould  enter  into  a  contrad  to 
purchafe  thecfiate  of  B,  for  the  price  of  the  eftate,  without 
confideringthe  mine,  could  the  Court  fet  it  afide  ?  Why  not, 
iince  B.  was  not  apprifed  of  the  mine,  and  A-  was  ?  Ber 
caufe  jB.  as  the  buyer,  was  not  obliged,  from  the  nature  of 
the  coptrad,  to  make  the  dtfcovery.  It  is  therefore  eflen* 
tially  neceflary,  in  order  to  fet  aficje  the  tranfadion,  not  only 
that  a  great  advantage  (hould  be  tgken,  but  it  muft  arife 
from  fome  obligation  in  the  party  to  m^kf^  the  difcovery. 
The  court  will  not  corrpd  a  cpntr^d,  merely  becaufe  a  man 
of  nice  honour  would  not  have  entered  into  it ;  it  maft 
fall  within  fome  definition  of  fraud ;  the  rule  muft  be  drawn 
,fo  as  not  to  affed  the  general  tranfaSions  of  mankind.  His 
Honour  has  referred  a  great  number  of  accounts  to  thp 
Mafter.  If  the  account  in  the  prefent  cafe  is  neceflfarj  to 
lead  to  the  judgment,  the  latter  fliould  have  been  fufpeode^ 
till  the  former  was  taken.  I  (hall  ftat^  the  cafe  merely  as  jt 
ftands  on  the  tranfadion  upon  the  day  of  th^  fale ;  1  fliill 
alfo  confider  that  there  are  certain  terms  which  I  moft  find 
in  analogy  to  the  charaSer  of  a  juryman.  In  the  firft  plioii 
I  muft  find  the  value  of  the  eftate  to  be  the  flim  For  whiid)^ 
it  was  fold  to  Page ;  for  it  will  be  in  vain  to  argue  that  Ami, 
yas  any  confidence  repofed  in  Mackreth,  or  fraud  coamoi 
bybim,  if  do- Ms  accrued  to  Fox.    If  the  value  of 

tdMie  be  tluu  which  Mackreth  nvtt  vt  Nim\4  ^u^ 
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put  an  end  to  the  difpute.     If  the  Talue  be  fuch  as  now 
reprerented,  that  does  not  make  an  end  of  the  matter,  un- 
iefs  the  advantage  was  procured  by  fome  of  thofe  frauds 
which  the  court  has  taken  notice  of.     The  Mailer  of  the 
Rolls  has  decreed  the  defendant  to  be  a  truftee  for  Fox.     He 
becomes  fuch  by  confequence ;  for  if  it  be  true  that  he  has 
cheated  Fox,  though  the  legal  eftate  pafled  to  him,  the  equi- 
table claim  is  Fox*s.     But  this  argument  does  not  turn  from 
the  mere  circumftances  of  value,  for  fuppofe  the  eftate  to 
have  been  worth  50,000!.  on  the  i6th  January  1778,  and 
that  Mackreth  bought  it  by  fraud  for  40,000 1.  whereby  For 
was  cheated  of  10,000 1,  and  fuppofe,  by  crofs  events,  the 
value  bad  funk  more  than  one-fifth,  and  Mackreth  had  fold  s 
it,  according  to  the  then  market-price,  at  40,000 1.  or  even  fo 
low  as  30>ooo  1.  would  it  not  b^  equally  true,  that  he  ought 
to  be  decreed  to  pay  50,000  U  for  the  fum  due,  in  refpe& 
of  what  Fox  loft  by  the  fraud  of  Mackreth  ?  And  if  you 
can  ever  eftabliih  in  a  court  of  equity,  that  a  contra£t  has 
been  fraudulently  made,  and  that  a  party  to  that  contnd 
has  loft  by  that  fraud,  in  the  common  cafe,  whatever  the 
conveyance  be,  the  party  will  have  that  money  to  pay.— 
Therefore  his  Honour  went  upon  the  ground,  that  the  value 
of  the  eftate  at  the  time  of  the  fale  was  50,000!.  that  Mr. 
Fox  was  confequently  cheated,  and,  the  contraft  being  to 
be  fet  afide,  the  fale  made  afterwards  was  a  fale  made  for  him 
who  had  in  point  of  equity  a  right  to  it.     Taking  this  as  the 
point  on   wMch  it  turns,  I  wifh  to  go  through  the  fa£b. 
Fox's  diftrefles  began  about  four  years  before  he  came  of 
age :    he  had  involved  htmfelf  and  his  friends  in  annuities 
apon  the  faarftieft  terms.     When  he  came  of  age,  as  a  man 
.of  honour,  he  was  under  a  duty  of  imperfed  obligation,  to 
relieve  the  friends  he  had  involved.     In  this  firuation,  which 
^w^a^5  obferved  by  hh  friends,  before  he  became  of  age,  a  plan 
was  propofed,    to  fell  fuch  part  of  his  eftate  as  was  dif- 
pofjabk.     When  he  came  of  age,  he  had  an  eftate  of  about 
iA6bl.  a  year,  \n  Surrey^  that  was  an  eftate  tail,  capable  con- 
fequently of  heing  difpofcd  of  when  the  time  for  cutting  off 
the  intuit  ihoutd  arrive.     He  had  alfo  an  eftate  in  Yorkihire, 
of  aboiu  I  &,Gooh  a-year  for  life,  and  que  in  Ireland,  for 
t»fe,  of  uliich  he  was  in  pofleflionof  about  6000 1.  a-year. 
Hi*  friends  had  rcforted  to  a  man  of  charader  in  the  pro- 
fcflion  to  condii^  the  difpofal  of  the  Surrey  eftate.     On  the 
'   23d  Auguf!,  1777,  no  fteps  had  been  taken,  even  to  get  in 
the  ^in'>unt  of  the  debts,  or  negociating  with  the  annuitants 
for  an  accommodation  of  their  demands ;.  though nt  muft  oc« 
cur  10  every  body,  that  before  he  came  of  age  wquV&V\V9^ 
i^f^iw,  f  t^  fi^c  fQj.  nfrangwg  thofc  coniraeu,  ^tvA  coti? 
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\&rfing  xfitW  the  antniitamts  about  arranging  that  circurn- 
ftawcc.    Be  came  of  age  m  Augnft,  and,  upon  the  23cf  of 
Siepi'ember;  it  appears  he  had  been  kirroduccd  to  Mackreth  ; 
tirc' terms  they  were  then  npon  were  nor  confidential.     Fox 
applied  ttf  Mackreth  to  raife  3000 1,  and  informed  him  of  his 
frt«ati«n,  and  that  no  fecurity  conld  be  made  him,  till'  the 
ne*t  rerm,  when  a  reowery  might  be  fuffcred.     Mackreth 
then  propofed  an  annuity  at  (Tx  yean  porchafe  (fomething 
near  half  lefs  chan  the  adual  value) ;  after  chat,  a  man  can- 
not talk  of  any  delicacy  without  the  bars  of  the  court  of 
j«ftiee.     If  a  court  of  juftice  is  bound  to  affirm  fuch  tranf- 
adions,  it  is  not  from  its  approbation  of  them,  but  bccaufe 
\%  would  be  impctiiic  and  diffrefsful  to  the  general  affairs  of 
mankind  to  cut  them  down.     When  that  fituation  was  dif- 
doied  to  Mackreth,  a  mortgage  of  that  cftatc  would  have 
been  an  effe6>ive  lien  upon  it ;  and  the  way  to  have  made 
a  fecurity  would  have  been,  to  have  infured  his  life  till  the 
end  of  next  Michaelmas  Term.     Under  that  fpecies  of  con- 
traS,  the  merciful  and  juft  manner  of  relieving  his  diftrefa 
would  have  been,    to  have  advanced  the  money  on  fuch 
mcfrtgagc.     On  the  other  hand,    it  ought  to  be  obferved 
that  though  M«krerh  took  a  diflFcrent  courfe  with  him,  it 
feems  to  have  been  (if  there  is  not  too  much  levity  in  fay- 
ing it)  in  iAe  courfe  of  his  bufsncfsy  for  it  is  in  evidence  that 
Mackreth  dealt  in  this  way,  on  the  diftreffes  of  mankind. 
On  the  6th  of  November  a  recovery   was  fuffered  of  the 
Surrey  eftate  to  Farrer,  to  fuch  ufes  as  Fox  fhould  direft^ 
but  nothing  was  then  done  towards  getting  rid  of  the  debt; 
On  the  24th  of  December,  Fox  fends  to  borrow  a  fum  of 
money ;  Mackreth  lent  him  3000 1,  and  took  a  mortgage  by 
way   of  fecurity.  '  Great  pains  have  been  taken  to  impute 
J^reat  generofity  to  Mackreth  on  thb  occafion.     I  fee  no  rea- 
foti  to  fay  fo ;  neither  d6  I  fee  that  there  was  at  that  time 
any  plot ;  on  the  contrary,  I  confider  that  as  a  very  fair 
tranfadion ;  and  it  would  be  an  extravagant  conjedure  for 
a  Court  of  Juftice  to  fuppofe  that  the  objed  of  lending  hffi| 
ihat,  was  to  get  the  legal  eftate  into  his  hands,  to  tamper 
with  it  afterwards,  to'  the  prejudice  of  Mr.  Fox.     WhCQ 
once  one  gets  beyond  the  eviilence  that  is  before  the  Conctj 
there  is  no  end  to  conjedure.     Mackreth  thee  acquiefoea 
with  the  projeft  of  delivering  Fox  from  his  diftrefles,  uA 
indu(lriou(ly  offered  htmfelf  and  Dawes  as  truftees,  for  tbit 
purpofe,  I  do  not  agree,  that,  by  that,  there  was  any  pkj|t  . 
to  get  him  into  bad  hands.     There  are  no  better  nMa  Wt  \ 
tmftees,  on  fuch  an  occafion,  than  thofe  who  wtlt  do  dS  I 
hxifmth.    And  though  Lord  Ligonter  and  Lord  Gffaiitiifi||i^ 
frere  propofed  oa  the  part  gf  Pox,yti  \Vi^  ottetv^i  tn* 
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buitnefs,  might  be  quite  as  proper.  When  Mackrcth  pro- 
pofed  hixnfelf  as  a  trufiee,  1  think  he  meant  what  he  faid, 
and  that  there  was  a  real  a£l  of  friend(hip  intended,  to  make 
the  moft  of  the  eftate,  and  to  deal  to  the  bed  advantage  with 
the  annuitants.  An  aukward  circumdance  is,  that  himfelf 
and  Dawes  were  of  that  number,  Mackreth  himfelf  to  the 
amount  pf  2  50 1,  and  Dawes  of  600 1,  a-ycar  ;  thcfc  being 
^50!.  and  I  fuppofe  there  being  five  or  fix  times  that  qu.in- 
tity  on  the  whole.  When  he  undertook  to  deal  with  thefc 
annuitants  at  lar^e.  And  himfelf  in  the  number^  he  cer- 
tainly took  upon  himfelf  a  very  delicate  charge.  I'he  man- 
ner in  which  he  dealt  for  this  annuity,  was  to  confider  the 
arrears  which  had  been  incurred,  from  the  23d  September 
to  the  23d  December  gone,  as  due  to  the  annuitant,  and 
then  he  was  to  take  up  that  fum  at  the  original  price,  fo 
that  nothing  more  was  to  be  paid  for  the  annuity  btit  an  ar- 
rear  that  had  been  incurred  after  the  rate  of  S50I.  a-year, 
whkh  was  a  little  more  than  200 1,  to  take  up  that,  and, 
when  he  had  done  fo,  that  annuity  was  to  be  difcharged. — 

I  do  not  approve  of  that Who  can  poflibly  fuppofe  Mr. 

Mackreth,  recommending  himfelf  to  Mr.  Fox  as  a  man 
who  would  deal  more  vigilantly  with  annuitants  than  ano- 
ther, and,  in  the  firft  inftance,  allowing  the  annuity  to  (land 
for  an  arrear  which  had  gone  only  for  a  quarter,  I  think  he 
fiiould  have  confidered  it  as  a  loan  from  the  beginning.—* 
So  of  Dawes's  (hare  of  the  annuity,  it  (hould  have  been 
confidered  as  difcharged  on  the  24.th  December :  he  bought, 
however,  on  the  part  of  Mr.  Fox,  but  with  his  own  money. 
Upon  the  i6th  of  January,  inftead  of  confidering  it  as  an 
aaniiity  difcharged  on  the  24th  of  December,  he  conddcrs 
JK  as  bought  up  for  his  own  ufe,  and  therefore  he  was  to 
comi&ue  an  annuitant  of  Fox,  after  he  had  bought  it  of 
Dswes^  to  the  i  6\h  of  January.  It  is  impoflible  to  fay  he 
has  not  in  fhi^  gone  a  little  further  than  that  fpecies  of  in- 
delicacy which  a  court  will  look  at ;  for  he  (hall  not  have  the 
annuity  li^l  January,  it  (hall  be  confidered  as  difcharged  in 
December ;  and  yet,  from  the  manner  in  which  he  has 
dtati  with  the  annuitant,  in  general,  it  feems  to  me  as  if  he 
thought  this  a  fair  way  of  dealing  between  man  and  man 
10  that  market,  and  I  (hould  have  thought  fo  univerfal'.y, 
had  I  not  obfervcd  that  in  regard  to  one  of  the  annuities, 
he  ha^^cosT^prorfiifeti  it  at  a  lower  rate  than  that;  and  in- 
ftdd  ol  rcgardmg  the  annuity  as  due,  as  to  the  principal 
fumi  and  the  nrrears  due,  which  is  the  manner  he  charged 
it  in  O£lobcr,  1778,  it  turns  out  that  he  had  bought  it  he- 
ir^ although  he  had  charged  Fox,  in  08Lo\>tt^ 
Wt^  mtc  as  if  he  had  made  the  barg-AWv  ^ixtX^ 
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with  the  annuitant. — In  thefc  two  inftances  his  condud  muff 
be  refcindedy  and  he  has  a£ted  unfairly  in  the  execution  of 
the  trod  he  had  taken  upon  him.     Vir.  Fox,  the  plaintiff^ 
has  therefore, the  advantage  of  finding  Mr.  Mackreth  deal- 
ing with  him  ref(>e£liitg  himfelf,  as  a  manVho  would  ferve 
him  with  fidelity,  though  he  had  an  intcrefl  himfelf,  and 
ading  unjuHly   in  a  manner  which  a  court  of  juftice  mud 
fpfcind.     From   henctf,    till  the   i6th  January,    I  t:onfider 
him  as  a  truftee,  and  whatever  conlequences  arifc  from  thai 
relation,  muft  belong  to  this  bufintfs.     He  fends  down  an 
agent  (Hampton)  to  value  the  eftate,  and  he  has  managed  fo 
as  to  prevent  the  court  firom  looking  much  at   what   was  . 
done  in  confequence  of  the  orders  which  were  given  to 
Hampton.     Courts  of  jufticc  are  to  aft  temperately ;    but 
mufl  confider  what  is  the  refult  from  the  fcveral  parts  of  a 
tranfa^lion.     On  cne  fide  it  is  faid  that  he  fcnt  down  the 
agent  to  value  theeftate,  as  meaning  to  treat  himfelf:  but  I 
think  the  fair  conftrudion  is,  that  he  fcnt  him  in  the  cha- 
rafter  of  a  truftee.     He  was  beginning  to  aft  as  fuch  with  an 
intention  to  fell  the  eftate  at  the  beft  advantage,  therefore 
it  was  part  of  the  execution  of  the  truft.     Hampton's  know- 
ledge was  Fox's  knowledge.     But  wherever  a  truftee  gains 
intelligence  as  a  trudge  and  fervant  to  the  ccjiui  que  trujl^  and 
conceals  the  circumftances  he  fo  gains  knowledge  of  from 
the  cejlui  que  trujl^  he  may  have  the  hands  of  a  Court  of 
Juftice  laid  upon  him  as  a  fraud.     1  find  myfelf  at  a  lofs  as 
to  what  pafled  between  Mackreth  and  Hampton;  he  went 
down  twice ;  the  firft  time  he  was  there  a  week,  the  latter 
time  longer  ;  but  the  refult  of  the  intelligence  he  got  the  fe- 
cond  time,  could  not  be  of  any  ufe.     The  intelligence  he 
got  the  fird  time,    was  communicated  to  Mackreth.      In 
thefe  circumdances  he  begins  to  deal  with  him,  and  there 
alfo  he  remains  in  the  charafter  of  a  trqdee.     Fox  had  a 
valuation  of  the  edates,  by  Jackman,  not  a  long  one,  but 
fiich  as  afforded  general  terms,  fuch  as  the  naming  a  groCs 
value  of  the  edates,  and  the-  number  of  years  value  fet  upon 
them.     This   Fox  had  in   his  hands,  and,  with  this  valu- 
aiton  in  medio  Fox  infids  that  the  value  of  the  edate'U 
45,000 1.    Mackreth  reafons,  and  aflerts  fird,  that  the  houfes 
are  valued  too  high,  that  he  would  only  give  \%  of  the  va* 
lue,  he  offering  14  years  purchafe  for  them — That  he  wiB 
not  give  30  years  purchafe  for  the  land  ;  he  will  only  pf^; 
28  or  29  years  purchafe  ;  that  he  looked  upon  the  valaati^j^^ 
of  the  copyhold  part  of  the  Horfely  edate  as  much  too  ^ 
He  argues  upon  them,  and  haggles  Fox  down,  tilU 
from  cor.viftioo,  or  from  the  confideration  of  his 
Aances,  rAe/ meet  at  39,000!.    TVie<vitft\oti^u(w^ciiiJi 
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w,  whether  the  charaQcr  of  trulUe  (hall  vary  iMackreth  from 
a  (Iranger ;  for  it  is  not  argued  that  in  the  cafe  of  a  Granger 
treating  in  the  fame  manner,  the  tranfadion  mud  be  cut 
down.  If  a  truflee  treats  with  a  ftranger  as  a  truftee  for 
himfelf,  ever  fo  fairly,  the  vendee  would  be  a  trudee  for 
the  firft  cfjlui  que  trujly  and  the  Court  will  not  confidcr  whe- 
ther, the  confideration  was  fair  or  not,  which  mod  be  br 
reafon  of  the  confidence  which  the  accident  of  their  rela- 
tion introduced;  then  the  queftion  is,  wheihtr  I  can  find, 
as  a  juryman,  that  Fox  agreed  to  the  propofal  in  confidence 
of  Mackreth's  knowledge  and  integrity.  If  a  ftranger  had 
(aid  to  Fox,  I  will  deal  fairly  with  vou,  and,  afterwards, 
roifreprefented  the  value,  I  (hould  hold  that  to  be  an  abufe 
of  a  confidence  which  he  was  bound  to  obferve.  Was  that 
the  cafe  here  ?  I  confefs  I  am  in  doubt ;  I  do  not  fee  that  I 
have  fads  from  which  to  draw  that  inference.  But  if 
Mackreth  had  not  the  charader  of  trudee,  he  might  retain 
that  of  confidential  friend.  I  am  at  a  lofs  to  find  that.  They 
feem  to  have  dealt  as  men  ufually  do,  each  endeavouring  to 
reprefent  the  cafe  as  makes  bed  for  his  own  intered.  There 
are  two  fads  to  be  fettled :  fird,  what  was  the  real  value : 
nobody  will  think  Mackreth's  criticifms  on  Jackman%  va« 
Illation  unnatural  or  unfair.  There  is  evidence  that  Jack- 
man  would  have  given,  the  money  at  which  he  edimated 
the  eflate,  if  he  had  had  it ;  that  !t  was  fold  to  Page  for 
more,  which  is  drong  evidence  to  diew  that  the  value  was 
more.  Suppofe  it  to  be  allowed,  that  the  real  value  was 
what  Page  paid;  let  us  fee  what  followed :  on  the  i6th  of 
January,  G.irfbrth  put  the  agreement  into  writing,  nnd  it 
was  figned  by  both  parties.  This  druck  me  a->  fiipwing  an 
eagernefs  to  have  the  matter  fixed ;  but,  from  the  evidence, 
it  appears  that  the  article  for  the  fale  was  not  entered  into 
till  the  day  after,  when  they  carried  it  to  one  flcg^ree  more 
of  formality.  It  dands  upon  the  articles  till  the  24th  of 
Ap^il.  In  the  mean  time,  Mackreth  had  fold  the  edate. 
No  man  of  delicate  honour  would  have  carried  the  conira£t 
into  execution  qp  the  24th  of  April,  after  h«  had  fold  the 
clUteon  the  20th  of  March,  and  have  kepi  that  tranfaflion 
A  fecret.  He  was  obliged,  by  every  call  of  honour,  to  con- 
fider  htrnfeif  as  atrudee;  but  I  fear  that  if  I  diould  lay  down 
the  rule,  that  the  court  will  compel  whatever  a  m»n  of  drifl: 
hotiour  would  do,  I  diould  go  too  far,  and  mi^Iit  lay  down 
a  rule  which  would  be  inconvenient  in  other  cafes.  Ob- 
fervations  are  made  on  the  note  given  by  Mackreth  to  Fox  ; 
it  was  an  accountable  nccip",  bearing  5  per  cent,  intered. 
^  Fox  had  not  the  money.  I  think  this,  as  Mackrtlh  >n«s  \o 
^^ly  it  in  the  payment  of  annuitants,  was  lair.    TVvt  fe- 
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curity,  being  only  that  of  an  equitable  lien,  does  not  afford 
any  inference  of  fraud  being  intended ;  and,  in  h6t,  the  mo- 
ney has  been  paid.  The  method  of  making  up  the  account 
has  been  urged  as  a  mark  of  confidence.  It  is  true,  it  is  fo  ; 
but  the  queftion  is,  whether  it  was  a  confidence  that  he 
would  give  him  a  fair  value.  As  to  the  confirmations,  they 
follow  fo  naturally  frrm  the  occafions,  that  they  cannot  be 
fjiid  to  have  been  fought  for  by  way  of  obtaining  confirm- 
ations.—  With  regard  to  confirmations,  they  have  been  con- 
fidt  red  different  ways.  In  Chtfterfield  v.  Janflen,  it  tamed 
upon  Spenfer  doing  the  ads  with  his  eyes  open. — There  he 
flood  liable  to  the  former  bond ;  but  there  ii  another  way 
in  which  confirmations  operate,  ihat  ihc  party  looks  upon 
himfelf  to  have  been  dealt  fairly  with.  In  January,  Fox  did 
t\o\  confider  himfelf  as  having  had  an  unfair  advantage  taken 
of  him.  In  that  view  it  goes  further,  for  there  was  no  com- 
plaint till  1781.  It  is  f.iirto  infer,  that  fo  large  a  difference 
of  value  was  not  expected  in  fo  long  a  time.  Wh^n  w'OuKI 
a  rri.nfadion  of  this  fort  be  at  an  end,  if  not  after  three 
ye:!rs?  Ami  it  would  have  hlKel  in  the  fame  way  till  i  800, 
had  nor  the  difcovcry  been  muJc  of  the  fubfequent  Tale,  It 
goes  much  to  the  queftion  of  the  real  valu^,  that  it  could 
not  be  fixed  till  a  fubfequent  fale.  If  the  price  paid  by 
Page  was  accidental,  no  rean  could  argue  from  that  to  there 
beini^  a  fraud  in  Mackretli.  It  muJl  be  afcerlained  what  was 
the  real  value  of  the  eftaic  at  the  time 'of  the  fale.  Evidence 
of  this  his  been  given  only  on  one  fide,  Mackrcth  having 
been  adviftd  to  fhcw  that  conrr.iQ,  which  leads  to  a  con- 
fideraiion  how  far  it  would  be  conducive  to  the  queftion  to 
have  that  part  further  enquired  into  ;  it  would  put  an  end 
to  the  queftion  on  one  fide,  on  the  other  it  would  leave  it 
open.  \  have  been  defirous  of  ftating  my  doubts,  becaafe 
pofllhly  I  may  think  it  neceftary  to  have  this  undergo  a  fur- 
ther cbnfideration.  After  converfing  with  his  Honour,  and 
near  half  the  Judges,  a  doubrfulnefs  and  difference  of  opi- 
nion has  arifen  as  to  the  policy  of  laying  down  the  rulct 
either  of  law  or  evidence  to  the  extent  now  contended  for 
I  own  I  hefiiate  to  lay  down  any  fuch  rule  on  the  rub)e€b. 
It  is  of  no  ufe  to  lay  down  the  rule  of  law,  if  the  rule  of 
evidence  ib  left  indefinite.  Two  ways  have  ftruck  me;  one^ 
to  let  this  matter  go  to  a  further  enquiry;  the  othefi  to 
which  I  have  been  more  inclined,  to  have  it  re-heard,  with 
the  affiftance  of  thofe  who  will  furnifti  me  with  the  metqi 
of  laying  down  the  rule  which  may  fet  men  at  eafe  for  their 
property,    that,    when  they  obferve  a  tranfadion  for  ih$ 

iaJe  of  an  e/Iate  cut  down  for  madeQuacy  of  value,  nft^  lit'  ^ 
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h&s  been  affirmed  by  conveyances,  and  acquiefced  in  for 
three  years  and  a  half,  1  may  know  how  I  can  flare  fuch  a 
caie  as  mankind  fliall  undcrlland,  without  putiing  theoi  in 
fear  wiih  refpcft  to  the  regulation  of  their  property. 

The  l-ord  Chancellor  on  a  following  day  fald  : — I  have 
confidered  of  the  cafe  of  Fox  v.  Mackrelh,  and  have  ex- 
amined It  very  much ;  t  have  rtad  over  all  the  arguments  ; 
my  opinion  is  not  varied  fince  1  fpoke  of  it  at  large  ;  t 
cannot  fee  that  thedecrtc  is  wrong,  and  therefore  it  muil  be 

Affirmed. 

Bft  the  defendant  has  appealed  to  ParUanfKnt. 

CoouKiGHT  en  tAeDemsfeof  Hall  again/iRicHAKD  SOS. 

This  was  an  cjeflrncnt  tried  in  Surrey,  where  a  verdifik 
was  fcmnd  for  the  ledcr  of  the  plaintiff,  fuhjcd  to  the  opi- 
nion of  the  Court;  and  the  qucftion  was,  whether  a  leafe 
granted  of  the  prcmifes  •*  for  and  during  the  full  end  and  term 
"  of  thre^j  fix  J  or  nine  years  ^  from  the  Feaftof  St.  Thomas 
*'  next  cnfuing  the  date,  and  to  be  fully  complete  and  ended 
••  on  the  faidFcaft  of  St.  Thomas,  ivhich pall  be  determinable 
*•  in  the  years  17S8,  1791,  1794,"  '^  ^^  ^^  confidered  as  a 
leafe  tor  nine  years,  dcttrminabic  on  proper  noiicc  at  the  end 
of  three  and  fix  years. 

It  wa*  argued  for  the  plaintiff,  that  certainty  was  elTcntial 
CO  the  exigence  of  every  Term;  and  though  this  leafe  was 
good  as  to  the  firft  three  years,  it  was  void  for  the  reft, 
from  the  uncertainty.  And  Lord  Mansfield,  in  the  Cafe  of 
Fergufin  and  Cornifi  *,  which  was  the  cafe  of  a  leafe  for  fe- 
ven,  fourteen,  or  twenty-one  years,  faid  it  was  a  good  leafe 
for  the  feven  years,  whatever  might  be  the  validity  of  the 
two  eventoal  terms. 

^I-pORD  Kenyon,  C,  J. — There  is  no  doubt  of  what  Lord 
Wansftehj's  opinion  would  have  been  in  Fergufon  v.  Cornijh, 
m  to  the  validity  of  the  leafe,  hcyond  the  firft  feven  years. 
In  thcfe  cafe^,  the  intention  of  the  parties  ought  to  prevail, 
if  it  be  not  contrary  to  law.  It  is  true  that  there  muft  be 
g  cerratfit  J  in  ihe  leafe,  as  to  the  commencement  and  du- 
ration of  the  term:  but  that  certainty  need  not  be  afcer- 
umtd  at  the  time;  for  if  in  the  fluxion  of  time  a  day  will 
ornve  which  will  make  it  certain,  that  is  fufficient.  As  if 
^  kfcfc  be  granted  for  twenty-one  }ears  after  three  lives  in 
being  i  {hough.it  is  uncertain  at  firft  when  that  term  will 
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commence,  becaufe  thofe  lives  arc  in  being ;  ^^^  when  they 
die,  it  is  reduced  to  a  certainly  ;  and  t  J  cerium  ejl  quodcertum 
rtddi  potejl:  and  fuch  terms  are  frequently  created  for  raifii^ 
portions  tor  younger  children.  Now  in  this  cafe,  it  ia  ioi- 
poflible  to  form  any  doubt  rcfpeding  the  intention  of  thefe 
parties.  It  was  intended  that  this  leafe  fliould  take  eflFeft- 
for  three  years,  at  all  events ;  and  that  it  (bould  be  in  the 
eledion  of  either  of  the  parties  to  put  an  end  to  it  at  that 
lime,  or  at  the  end  of  fix  years,  giving  reafonable  notice  to 
the  other.  It  is  like  a  leafe  for  a  year,  and  fo  from  year  to 
year ;  where,  if  the  leflee  wifh  to  determine  it  at  the  end 
of  the  year,  he  muft  give  reafonable  notice  to  the  other  party. 
And  though  here  either  of  the  parties  might  have  determined 
the  leafe  at  the  expiration  of  thefirft  three  years,  yel^when 
the  time  elapfed,  at  which  notice  ought  to  have  been  given 
for  that  purpofe,  the  leafe  could  not  be  determined  till  the 
end  of  the  next  three  years.  Confequently,  the  leflbr  of  the 
plaintiff  is  not  entitled  to  recover. 

Ash  H  u  RST,  J. — All  that  is  required  is  either  that  the  terra 
Ihould  be  certain  in  itfelf,  or  reducible  to  a  certainty.  Now 
that  is  the  cafe  here  ;  for  it  is  for  three,  fix,  or  nine  years, 
as  the  cafe  may  happen  ;  thfr  parties  having  agreed  that  it 
(hould  be  determinable  in  the  years  1 788,  i  791,  1 794.  It 
is  therefore  a  leafe  for  three  years  certain,  or  for  fix,  or  nine 
years,  unlef^  the  parties  determine  it  fooner. 

BULLER,  J. — This  is  a  leafe  for  nine  years,  determinable 
by  either  of  the  parties  at  the  end  of  the  firft  three  or  fix 
years  ;  for  it  is  dated  in  llie  cafe  that  it  is  determinabk  in  the 
years  \^H8,  179?  1794.  But  if  it  were  not  determined  at 
either  of  thofe  periods,  the  party  fird  giving  reafonable  no* 
tice,  it  was  to  continue  for  tfie  nine  years. 

Gros£,  J.— Of  the  fame  opinion. 

Pojlea  to  the  defendant. 

Ellis  again /IHvsr^  and  a^fo  againjl  DAViZs,  -^/Pinee  rf 
Moore,  ia  Bankrupt. 

This  was  an  a£tion  of  trover,  in  which  a  verdifik  had 
been  taken  for  the  plaintiff,  fubjed  to  the  opinion  of  the 
Court ;  the  Cafe  was : 

Moore,  before  the  bankruptcy,  ordered  goods  from  the  piain^ 
tiff  at  Sheffield  \  the  goods  were  Tent  by  the  carrier,  and  if-  -, 
rived  at  the  Ciirrici's  inn  in  London,  two  days  aher  MoOffe|]i»v 
came  bankrupt  ^  on  their  arrival  there,  the  goods  were  att«chc4     ' 
by  procefs  of  foitign  attachment,  out  of  ihc  Mayor's  Cooft   >,j 
0/  London,  by  a  creditor  of  the  bankrupt.     The  MelTiiigfli^  ^ 
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of  the  CommiflionerSy  two  days  after,  demanded  the  goods 
of  the  carrier,  and  put  his  mark  upon  them,  but  did  not 
take  them  away.  The  plaintiff,  then  hearing  of  the  banlc- 
fuptcy,  wrote  to  the  carrier  not  to  deliver  the  goods  to  the 
bankrupt,  and,  foon  after,  made  a  formal  demand  of  them. 
The  carrier  rcfufed  to  deliver  them  to  the  plaintiff,  and  af- 
terwards, on  the  attachment  being  withdrawn,  gave  them  up 
to  the  affignees  of  Moore. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  in  cafe 
of  infolvency,  the  confignor  has  a  right  to  (lop  goods  any 
time  before  they  get  hito  a<3ual  poffeffion ;  that  the  letter 
to  the  carrier  was  a  countermand  of  the  delivery,  and  the 
tmnkruptcy  is  of  itfelf  a  countermand,  and  thefe  goods  were 
nevci*  once  out  of  the  poffeffion  of  the  carrier. 

Lord  Kenyon,  C.J. — If  any  cafe  had  been  decided  to 
the  extent  of  the  plaintiff's  argument,  namely,  that  bank- 
mptcy  is  of  itfelf  a  countermanri,  the  plaintiffs  here  would 
be  entitled  to  recover:  but  that  has  never  yet  been  decided. 
The  do3rine  of  (lopping  goods  in  tranptu    is  bottomed  on 
thecafe  of  Snee  v.  Prefcot,  where  Lord  Hard wicke  eftablifhed 
a  very   wife  rule,  that  the  vendor  might  refume  the  pof- 
feflion  of  goods  conHgned  to  the  vendee  before  delivery^ 
in  cafe  of  the  bankruptcy  of  the  vendee :    on  this  all  the 
other  cafes  are  founded.     There  have  indeed  been  caf€s^ 
where  nice  dlHinflions  have  been  taken  on  the  f^fk,  whether 
the  goods  had  or  had  not  got  into  the  poffeflion  of  the  ven- 
dee; bat  they  all  profefs  to  go  on  the  ground  of  the  goods 
being  in  tranfitu^  when  they  were  (lopped.     As  to  the  ne- 
ceflity  of  the  goods  coming  to  the  **  corpor.U  touch**  of  the 
bankrupt;  that  is  merely  a  figurative  expreffion,  and  has 
never  been  literally  adhered  to.     For  there  may  be  an  adual 
■  delivery  of  the  goods,  without  the  bankrupt's  feeing  them; 
ib  «  delivery  of  the  key  of  the  vendor's  warehoufe  to  the 
r     purchai.fr.     In  order  to  decide  this  cafe,  it  is  material  to  al- 
j      fend  10  the  dates;  on  the  24th  of  November,  the  provifional 
,      aflt^nmenl  was  made  to  Wells,  who,  on  the  fame  day^  de- 
I     manded  the  goods  in  queflion  of  the  defendant  Hunt,  and 
put  hi  I  murk  en  the  eajk.     Now  it  is  faid  that  this  Ihould  have 
been  done  by  the  bankrupt  himfelf;  but  by  the  adignmcnt 
he  was  dripped  of  all  his  property,  which  was  then  veded  in 
I'      the  provifiDnal  allignee.      Therefore,  if  a  corporal  touch 
were  neceff^rv   tt>  defeat  the  right  of  the  vendors,  it  took 
I      place  here*     It  is  true  that  the  provifional  afligncc  did  not 
I     titer  the  rutiation  of  the  goods;  but  they  were  then  arrived 
L    At  I  he  end  of  their  deftined  journey,  anddepofited  in  a  place 
■■^erc  ehey  would  hav^  nmm^d  till  the  baiiVLtu^  comW 
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liave  carried  them  to  a  warehoiife  of  his  own.  All  this  faaffw 
pened  on  the  241^  of  November;  and  it  was  not  until  the 
28th  of  that  month  that  the  vendor  wrote  to  counterniftiid 
the  delivery  of  the  gcods :  but  that  was  too  late;  for  the 
Ifoods  were  no  longer  in  tranjttu ;  they  were  then  in  the  pol- 
fcflion  of  the  parly  to  whom  they  were  coniigned^  or  of  thofe 
vho  reprefented  him.  In  cafes  of  this  fort,  we  cannot  but 
feel  for  the  lituation  of  the  martufadurer ;  but  it  is  fuch  aa 
they  ore  nccefiarily  fubje3  to  from  their  mode  of  dealing: 
however,  the  feverity  of  the  cale  cannot  induce  us  to  broik 
through  the  ru|e  of  kw. 

Ash  HURST,  J. — The  leaning  of  my  mind  would  be  in  fa- 
vour of  the  plaintiff;  but  the  law  will  not  allow  him  to  be 
in  abetter  fituation  than  the  reft  of  the  faankrtipt'4  creditors* 
The  general  rule  is,  that  the  confignor  has  a  right  to  flop 
the  goods,  if  he  can,  before  they  get  into  the  a&ual  po(- 
ftrfuon  of  the  bankrupt.  But  here,  before  the  plaintifi 
thought  of  countermanding  the  goods  in  queftion,  the  pro- 
vifional  afllgnee,  who  then  (lood  in  the  place  of  the  bank- 
rupt, had  adually  taken  poficlTion  of  them,  and  put  bis  mark 
on  them. 

BuLLF.R,  J.— I  am  not  difpofed  to  difturb  or  to  leflen 
the  authority  of  any  o[  the  cafes  that  Irave  been  decided  on 
this  fubjcfl :  but  none  of  them  could  juftify  the  vendor  in 
this  cafe  in  taking  back  the  goods.  In  the  former  cafes,  tlie 
line  has  been  prccilely  drawn ;  and  they  all^  turn  on  the 
qucftion,  whether  or  not  there  had  l>een  an  a^ual  deliver/ 
to  the  bankrupt.  It  is  of  the  utmoft  importance  to  adhere 
to  that  line  ;  for  if  we  break  through  it,  we  dial!  endanger 
the  authority  of  the  cafes  that  have  been  already  decided^ 
and  fhall  fritter  away  the  rule  entirely.  In  one  of  the  cafes 
cited.  Lord  Mansfield  took  the  did in3 ion  between  an ^^Mt/ 
and  a  conjlrufiivc  delivery  to  the  vendee.  There  may  be 
cafes  where,  as  between  the  buyer  and  feller,  if  no  bank- 
ruprcy  or  infclvency  happen,  the  goods  are  confidered  in  the 
pofTeilion  of  the  buyer  the  inftant  they  go  out  of  the  pof- 
feflion  of  the  vendor:  as  if  A.  order  goods  from  B«  to  lie 
fent  by  a  particular  carrier  at  his  own  riik,  the  delivery  to -the 
carrier  is  a  delivery  to  the  vendee  to  every  other  purpofej^ 
but  flill,  if  he  become  a  bankrupt  befcre  the  carrier  advallf 
deliver  them  to  him,  I  (liould  hold  that  the  vendor  tni^it 
feize  them  ;  becaufe  that  is  only  a  conjiru^he deliver j  to  the 
vendee :  but  an  a^uaf  delivery  is  neceffary  to  deveft  the-wOK 
dor's  right  of  flopping  the  goods  in  tranfitu.  It  is  cloar^fait^. 
bankruptcy  itfelf  does  not  put  an  end  io  the  contraQ^  ^lod||f:. 
not,  the  right  of  the  vendor  to  feize  goods  in  tragffitt^^:: 
founded  only  00  equitable  piinc\p\c%.    Vx'u  ^  \\^\^  ^f«A  . 
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wbick  be  if  indnlfcd  oft  i^inciples  of  jvAice^   or'igioally 
eftaUiflied  ia  courts  of  equitjr*  4nd  fince  adopted  in  courts 
of  iiur.     Bur,  in  omIot  ta  aviiM  himrdf  of  Lt,  he  muA  flop 
the  goods  before  tbej  get  ijito  vbis  aSu^  pofliedion  of  the 
vendee.     But  m  this  ciife  there  is  the  ftrongeft  evidence  of 
the  confignee's  taking  adual  poHeflion  of  the  eoods,  by  his 
aflignee  putting  bi§  mank  on  them*    It  was  feki  by  the  plain- 
tiff's counfel,  that  the  carrier  would  have  been  liable  in  an 
wEti^n  bf  di#  fcndor :  bm  be  wovii  not  have  boon  liable  in 
Ihft  chmQiu  of  caFrierjL  for  dte  goods  bad  got  v>  thq  «nd  of 
Uicir  d^flioid  jowuey  ;  bi»t  be  would-  have  b«ei>  liable  only 
as  a  wanhoofe<^Qtpery  in  r«rfpo&  of  the  PtconApeAce  >ifbi^. 
he  was  to  rooem  for  warehoufii*rooni.     But  tM  iflftant  tfc* 
|K!O¥ii]0Bal  aflSgnee  put  his  sHirk  on  the  goods,  tbe  ware^ 
bcufe-ioian  bacwne  tha  ag^t  or  fervent  to  ihe  baAfcrupt>. 

Grose,  J. — Tba  goneral  risle  is  perfefliy  dear  that  th^ 
oon(ignor  may  feize  the  goods  m  trfit^u,  w  cafe  of  the  in* 
ikdveocy  of  the  confignea,  before  they  aSually  scach  him. 
The  queflion  therefore  M^  is,  whether,  on  the  fads  of  thi^ 
caft,  tbe  goods  wei«,  or  were  not,  in  itf^njku,  when  the 
plaintift  wrote  to  countermand  tbe  delivery  of  then».  Noav 
iX  is  dated  as  a  fad,  that  bafore  this  lectter  arrived^  tbe  pi;Q^ 
^ifional  aifignee  had  put.  hi^  mark  upon  tbe  qajk  ^  &^n4  tUis- 
diftinguifhes  it  from  the  cafes  cited.  Wlieo-  ^he  go^iU  wc«e 
masked,  they  w-ere  deliTQied  to  the  con(igoee  as  fckr  a^  the 
circumftaDces  of  th:  cafe  u-ould  permit ;  tiie  aAgnee  could 
not  thea  take  them  away,  becaufe  they  were  at  thut  time 
under  an  attachment.  After  the  mark  w^  put  on  rben^,^ 
tli«y  were  no  longer  in  tranfitu ;  and  confequaoily  the  pl^in- 
tiff^>  right  to  ftixe  them  wa^i  deM«ftf;d. 

Pd/2aa  \0  tbe  defecuiants. 

Ths    Kf.K.q,  9.    iRSi.aKD. 

Tbe  flamic  ;  W.  and  M.  cap.  11.  S  3.  enafis,  that  if  a 
iMU^il^m  removiitg  an  indic^isnenc  by  certion^i  into  thx: 
Coiitt  of  KiDg'^  Uenclv,  (bsU  b«  convi£led  thereon,  the 
Cotiit  fli^n  give  cofts  t9  the  profecut^r;  who,  for  the  re* 
c0^fcf  y  of  Ivch  coA^,  (hall,  within  Un  days  aftei*  demand  made, 
%vA  rstiUdl  i>t  p^y  ipent  hy  tbe  defendant,  have  an  attachment 
agajDil  him.  '\h%  quaftioa  in  tbe  profent  cafe  was.  Whether 
the  len  days  muA  qiipfe  before  the  attachnaenr  can  be  granted, 
or  wbaher  tbir  profeciiuor  is  entitled  to  it  isna^diately  after 
demsnd  aad  FefuHiK 
U«L|I.  H  Tia; 
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The  Court  faid,  the  flatutc  mufl  be  conftrued  to  mean 
that  ten  days  mud  elapfe  after  the  demand  made  before  an 
attachment  be  granted  ;  otherwife  the  indulgence  which  the 
Legiilature  appears  to  hold  out,  could  not  exift. 

Attachment  refufcd. 

^IGGS  and  otiersj  ^.  Lawrence. 

This  was  a  rule  to  (hew  caufe  why  there  (hould  not  be  a 
new  trial.  Buller^  J.  who  tried  the  caofe  in  Cornwall,  re- 
ported that  the  adion  was  for  godds  fold  anS  delivered  ;  the 
plaintiffs  were  partners,  one  of  whom  lived  in  Guernfey,  the 
reft  in  Englarld.  The  defendant,  who  lived  in  Cornwali^ 
fent  an  order  to  the  partner  in  Guernfey,  for  fome  brandj 
to  be  delivered  to  Woody  the  mafler  of  a  fmuggling-vefle! ; 
dnd  the  goods  were  delivered  in  fmall  cafks  fit  for  fmuggltng. 
Two  queftions  arofe  on  the  trial : 

I  ft.  Whether  Wood's  written  receipt  for  the  goods  was 
evidence  of  the  delivery  to  the  defendant. 

2dly,  W^hetherthe  plaintiffs  could  recover  in  this  adion, 
they  being  fubjeOs  of  this  country,  and  the  contra3  m«de 
in  contravention  of  the  laws,  namely  with  a  view  of  fmog- 
gling  the  g'oods  into  England.  Upon  this  ground,  the  plain- 
tiffs were  nonfuited. 

It  was  now  contended  in  favour  of  the  rule,  that  the  con- 
traQ  being  completed  in  Guernfey,  where  fuch  a  contrad 
was  not  illegal,  brought  it  wiihin  the  cafe  of  Ho.'mlm  v.  Jokfi' 
fon,  Cowp.  341. 

And  that  the  fubfequent  ufe  made  of  the  tranfadton  will 
not  a(fe£l  the  original  contrad,  according  to  the  cafe  of  ^*-- 
hinfon  V.  Bland,  2  Burroughs,  1077. 

Lord  Kenyon,  C.  J. — If  the  decifton  of  this  cafe  had 
the  leaft  tendency  to  overturn  that  of  Holman  v.  Johnfon^  I 
Ihould   certainly  paufe  a  little  before  I  gave  any  opinion 
which  might  Oiake  it.     But  I  wifti  to  leave  the  authority  of 
thiU  ca^e  unqutftioned,  becaufe  I  approve  of  it.     To  the 
cafe  ot  Robinfon  and  Bland  I  alfo  give  my  affent.     The  for- 
mer ot   thofe  cafes  was  on  a  contra£t  entered  into  by  fp*^' 
feigners,  bound  by  no  allegiance  to  this  country  :  and  the    " 
laiitr  uas  a  contraQ  made   in   France,  which,  being  waar^-, 
ranted  both  by  the  laws  of  that  countiy  and  this,  was  c$f^.  ,, 
rJed  into  execution  here.     But   in  this  cafe  it  u  admicfe^:.\,^! 
and    the  pLiniilPs  counlcl   was  obliged  to  make  the  adiilifSf^^^ 
fion,  tliat  this  n)uQ  be  confidered  as  a  con  trad  m^de  in  Si^  ^ 
land.     But  it  has  been  infifted  that  no  adjudged  cafe  is  to;^.|^ 
foani,  In  u  hicb  it  has  been  determined  that  perfons^  iliijj^|^ 
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Ing  in  the  fituation  of  there  plaintifTs,  ihall  not  recover.  But 
fimilar  cafes  have  frequently  occurred  at  nifi  prius ;  and  the 
reaibn  why  no  folemn  decifions  are  to  be  met  with  on  the 
fubjeQ  isf  becaufe  the  niji prius  determinations  were  thought 
too  clear  to  be  queftioned.  Where  ^  contra^  is  made  for 
fnuggled  goods,  a  party  cannot  come  into  a  court  of  juftice 
to  recover  on  it.  A  perfon  fuing  in  a  court  of  lau',  mud 
difclofe  a  fair  tranfafiion ;  and  it  mud  not  appear,  from  his 
own  (hewing  at  lead,  that  he  has  infringed  the  laws  of  his 
Gonntry.  '  Now  here  three  of  the  plaintiffs  lived  in  Eng- 
land} and  it  is  clear  that  they  knew,  cither  perfonally,  or 
(which  is  the  fame)  by  their  agent,  the  other  partner  living 
at  Guemfey,  that  the  contrad,  which  they  had  entered 
intOt  was  made  in  dired  contravention  of  the  laws  of  their 
country;  for  the  goods  came  under  more  than  fufpicious 
circuroftancesy  fince  they  were  fent  in  flings,  and  half  an- 
kersy  ready  for  fmuggling :  and  it  requires  much  argument 
to  convince  me  that  a  contrail  thus  made  can  be  carried 
into  execution  in  England.  There  is  no  di^um  in  favour  of 
the  plaintifPs  right  of  adion ;  and  the  whole  firing  of  cafes, 
by  analogy,  is  againft  it.  Therefore  1  am  of  opinion  that 
the  non-fuit  ought  to  (land. 

AsHHUR^T*,  J.  —I  form  my  opinion  on  this  circumflancc, 
that  three  of  the  plaintiffs  lived  in  England ;  and  therefore 
though  the  partner,  with  whom  the  contrad  was  made, 
lived  abroad,  this  cafe  muft  be  confidered  in  the  fame  light 
as  if  all  rhc  partners  lived  here.  It  is  not  ncccfTary  to  deter- 
mine whether  a  perfon,  who  fells  goods  in  England,  which 
are  afterwards  to  be  applied  to  an  il'egal  puroofe,  can  re- 
cover the  price  of  them  here.  For,  in  this  cafe,  the  goods 
were  fold  and  deliveied,  not  in  lingland,  but  in  Guernfey, 
and  packed  too  in  fuch  a  manner  as  to  fliew  that  they  were 
imcmled  for  the  purpofe  of  fmuggling.  '1  he  plaintiffs  were 
agents  to  ihe  very  aS  of  fmuggling  ;  they  wtrt  participes  cri- 
minis f  and  iherefore  cannot  avail  ihemielves  of  the  laws  of 
this  cotjniry  in  order  to  enforce  a  contrail  made  in  diredt  op- 
pofition  to  ih^m. 

feuLLER,  J, — This  cafe  muft  be  confidered  as  if  it  were  a 
contrad  made  between  the  plaintiffs  and  the  defendant,  all 
Tcfidmg  in  tliis  country,  for  the  delivery  of  goods  in  Guern- 
fey, fur  the  purpofe  of  fmuggling  them  into  England.  And 
1  tife  ihe  Uiter  exprcffion  becaufe  it  is  clear,  from  the  man- 
ner in  which  tliey  were  packed  at  the  time  when  they  were 
delivered,  thatthey  were  intended  to  be  fmuggled  :  that  was 
the  «a  of  the  plaintiffs.  And  I  cannot  fay  in  a  Court  of 
"^uftfccj  ihni  rhcpJa/miffir,   fo  offending  agamd  \\vt  \a.vi  c& 

H  2  x^^ 


100  King's   Birch, 

the  land,  (haill  be  permitted  to  recover  on  fueb  a  oomraS. 
None  of  the  cafes  cktd  apply  to  the  prefent.  That  of  HW- 
nmn  t.  Johnfon^  went  On  the  grounrt  of  the  ptaintiffij  being 
foreigners,  which  nnatertBHy  diftinguifhes  k  from  this  t  bc- 
c^ufe  the  fiibjeds  of  one  cotintry  refiding  thet^  «fe  not  bound 
to  take  notice  of  the  revenue  tawi  of  any  other.  Thet  mai^iin 
has  been  long  fince  adopted  here^  and  recognised  by  Lor4 
Mansfield  in  Holman  Btii  J^hnfm.  Bot  this  i^  f ho  OKfe  of 
one  of  the  king's  fubjeds  making  a  central  diredfy  a^inft 
the  ftaiutelawsof  this  country.  Neither  hasthec«Brcf 
fitrie  v.  Hahna}  any  relation  to  the  prefettt:  here  the  coo- 
trad,  on  which  the  aAion  is  foonded,  is  iS\ep\  \  wkich 
\ras  not  To  there.  Aiki  in  order  to  make  &his  caA  HIce  clut» 
it  is  neCeflary  to  fhew  that  theTe  plaintifFs  were  not  toticemed 
in  the  original  tranradtdtf,  but  afterwards  paid  nraney  fer 
the  ufe  of  the  defendant,  which  they  wifhed  to  recover  htA  \ 
for  theri^  the  money  was  paid  to  a  perfon,  who  wa^tiot  s 
]>artner  in  the  original  tranfadion ;  and  the  aSion  was  founded 
on  the  fubfcquent  contrafl^  and  not  on  the  dock-jobbing 
tranfa^ion. 

GrOSv>  J.  of  the  fanp»e  opinion. 

Mr.J.  BuLLER  then  faid,  that  another  objeftion  had 
been  made  at  the  trial,  th.tt  the  plaintiffs  ought  not  to  be 
nonfuiied,  and  that  it  (hould  have  been  Itft  to  the  jury  to 
confider  whether  the  plaintiffs  knevy  the  goods  were  to  be 
fmuggled;  but  that  he  had  been  of  opinion  tl>at,  as  the 
counfel  on  both  fides  had  fully  argned  the  quertion  of  law  on 
the  admiffion  of  fads,  the  plainliffs  ought  not  lo  be  at  li* 
berty  lo  go  to  the  jury  on  the  fame  fa^is,  when  they  found 
his  opinion  againft  ihenn  in  point  of  law ;  to  which  the 
Court  aftented. 

Rule  difchai^cd. 

SotJTHALL,  y.  Leadcetter. 

This  was  a  replevin  for  rent  j  and  the  aQion  was  brotfriit 
u  ith  a  view  of  trying  the  fingle  queftion,  whether  the  letict 
of  a  repairing  Icafc  for  21  years,  of  a  houfe  at  a  pepper- 
corn rent  for  the  iirft  half  year,  and  at  a  rack-reAt  for  th» 
remaining  term,  having  afterwards  affigned  his  leaft  for  a 
fmall  premium^  was  liable  to  pay  the  moiety  of  the  e«pe«e» 
oi'  a  parry-wall  between  this  houfe  and  one  adjoining,  wMdi 
Wall  was  re-built  by  virtue  of  the  fJatutc  of  the  14th  Oto^HL  .jS 
cap.  7S,  §41;  or  whether  the  landlord  who  graoMl  dlt^  ^^ 
leare  is  boufld  to  pavihc  fame.  *-; 
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The  Jury  fouod  a  yerdid  for  the  plaintiff,  fubjeft  to  th^ 
optniofl  of  the  Court  on  the  queftion  above- mentioned- 
The  words  of  the  Aatute  are»  '^  that  the  owner  who  (hall  be 
**  intitled  to  tie  improved  rent  of  the  adjoining  building  (hall 
**  pay  a  proportion  of  the  ezpence  of  rebuilding  any  party- 
«  wall." 

Lord  Ke>jvon,  C.  y^lht  improved  rent  mentioned  in 
this  A£t  of  Parliament  ftands  contra-diftinguiihed  ivomfomt 
^tier  rent ;  but  here  no  other  rent  was  referved  but  that  at 
the  granting  of  the  leafe.     But  it  is  faid  that  the  le{kt  re- 
ceived from  bis  aflignee  afum  in  grofs,  as  the  confideration 
for  the  purchafe,  which  is  equivalent  to  an  improved  rent :  if 
indeed  a  large  fum  were  paid  for  the  purchafc  of  a  leafc, 
though  no  improved  rent  were  referved  to  the  original  lelTee, 
I  think  he  would  be  liable  to  pay  tliis  expcnce  within  the  ad 
of  parliament.     But  that  is  not  the  prefent  cafe.     For  when 
Winter,    the  landlord,  grated  this  leafe,  he  referved  the 
bed  rent  which  could  be  procured  for  it  at  that  time,  fince 
this  rent  exceeds  the  rent  formerly  rtferved  by  10 1,  per  an- 
num^  and  the  whole  of  theland-tax;  and  the  cafe  ought  not 
to  be  varied  by  the  circumftance  of  the  eftale's  gradually  in- 
creafing  in  a  fmall  degree.     Where  the  parties  contrad  for 
a  leafe  at  rack-rent,  the  landlord  is  the  perfon  who  ought  to 
bear  the  expence  of  the  party  wall.     Then  it  was  contended 
that  the  full  rent  was  not  referved  originally,  becaufe  it  was 
ftipulated  th<it  the  tenant  (hould  lay  out  a  confidcrable  fum 
of  money  :ii  improving  the  edate  ;  but  it  muft  alfo  be  re- 
membered that,  in  confederation  of  that,  the  leflee  was  to 
pay  no  rent  for  the  firfl  half  year ;  which  might  have  been 
confidered  at  the  time  as  commenfurate  with  the  fum  to  be 
laid  out  in  the  repairs.     Neither  is  the  leflfee  concluded  by 
ibc  covenant  to  pay  the  taxes,  aCTelTments,  impofitions,  &c. 
fer'tbat  only  extends  to  the  land-tax^    and  all  oiher  taxes 
€Juficm  g€ntris :  but  this  is  not  a'tax.     Therefore  the  plain- 
tiff IB  rep-levin  is  entitled  to  judgment,  becaufe  he  has  over- 
paid the  rent  diftrained  for. 

Ash  h  u  rst,  J. — The  Legiflature  Intended  to  throw  this 
biirdt^n  on  the  lcl£ces  of  building  leafes,  by  whom  the  value 
^f  ihe  cil^^tcs  is  confiderably  improved,  and  who  afterwards 
fciiiks  under  leafes,  referving  improved  rents.  But  here  it 
doe*  fiDi  apptrar  that  any  greater  rent  was  referved  to  the  firft 
idl^  *haii  thtrc  was  at  the  time  of  granting  the  Icafc. 

BtiLL^jt,  J< — The  cafe  which  the  Lcjjillature  had  in  view 
wa^  v.lure  a.  (mall  fum  is  referved,  as  a  ground-retit,  00  a 
Jong  buiiii.ng  leafe;  and  the  leflee;  in  confequence  of  the 
ipravcmcni,  underlets^  referving  an  jm^oved  c^^cvx.  \S^x 


102  K  I  N  G*s    Bench, 

here  the  plaintiff  and  defendant  (land  in  the  relation  of  land- 
lord and  tenant ;  and  in  Stone  v.  Greenwell,  Lord  Mansfield 
faid,  as  the  parlies  flood  in  the  relation  of  landlord  and  te- 
nant, the  former  was  liable,  uijder  this  A&  oi  Parliament, 
to  pay  this  expence. 

Grose,  J. — It  does  not  appear  to  me  that  the  flatute  is 
merely  confined  to  bui^lding  leaies  ;  the  words  of  the  aft  arc 
fo  framed  as  to  comprehend  other  cafes.  The  flatute  fays, 
that  the  owner  of  the  improved  rent  (hall  pay:  but  in  this 
cafe  there  is  only  one  rent  referved,  and  that  is  payable  to 
Winter  ;  he  therefore  is  liable  to  pay  this  expence. 

Poftea  to  ihe.plainliff. 

Wright  on  the  Demife  o/Anne  Burril  and  Mary 
BuRRiL,  V,  Kemp. 

On  trial  of  an  ejeament  at  the  laft  York  Aflizes,  a  vcrdifi 
was   taken  tor  the  plaintiff,  fubjeS  to  the  opinion  of  the 

Court  on  the  following 

CASE. 

Samuel  Burril,  who  was  feifed  in  fee  according  to  the 
cuftom  of  the  manor  of  Skipfea  of  the  eflate  in  queflion, 
on.  I  ft  of  February,  i  743,  made  a  voluntary  furrender  of  it 
to  the  ufe  of  himfelf  for  life,  and  from  and  after  his  de- 
ceafe  to  the  ufe  of  Elizabeth  his  wife  during  her  widow- 
hood ;  and  after  his  deceafe,  and  upon  the  marriage  of  Eli- 
zabeth, then  to  the  ufe  and  behoof  of  William  Wallis,  fon 
to  Elizabeth,  for  his  natural  life  ;  and  from  and  after  his  dc- 
cciife  to  the  ufe  of  the  iffue  of  his  body  lawfully  to  be  be- 
gotten ;  with  a  provifo  that  in  cafe  William  Wallis  Jbould die  in 
the  life-time  «/"  the  fur  render  or  ^  or  nvithout  iffue  of  his  body^ 
then  end  thereupon  all  the  furrendered  premifs  fbould go  to  tht 
right  heirs  of  the  furrender  or  for  ever.  W.  -Wallis  was  the 
natural  fon  of  S.  Burril  by  K  Wallis,  whom  he  afterwards 
married ;  and  he  and  Elizabeth  Burril  both  died  in  the  life* 
timeofthefurrenderor;  William  Wallis  left  iffnc-,  tfieleflfor^ 
of  the  plaintiff,  who  have  been  admitted  tenants  \  and  he 
bequeathed  the  tuition  and  guardianfliip  of  the  pcrfons  and 
cflatesof  the  leffors  of  the  plaintiff  to  his  brothtfj  ].  Bur- 
ril, by  will  dated  25th  of  April,  1767,  and  died  in  the; 
fame  year.  S.  Burril  died  the  3d  of  April,  1774^  John, 
who  was  the  cideft  legitimate  fon  of  his  father  i^amiiel,  was 
admitted  tenant  of  the  preraifes,  as  heir  to  his  father,  en 
the  i^th  of  M&yy  1775.-,  ^^^^  vrhom  the  defend snt  cUiifit  1 
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4s  a  purchafer  for  a  valuable  confideration,  though  with  no- 
tice of  the  claim  by  Wallis's  children,  under  the  furrender 
in  February,  1 743,  and  he  has  been  atfo  admitted. 

Lord  Ken  YON,  C.  J. — Thequeftions  here  are,  what  was 
the  intention  of  the  parties  to  the  furrender,  whether  they 
have  exprtffcd  it  in  legal  terms ;  and  if  fo,  whether  any 
rule  of  law  will  be  violated  in  giving  efFeS  to  it  ?  There  is 
DO  doubt  but  that  a  furrender  is  confidered  as  a  xrommon  law 
conveyance^  and  is  not  entitled  to  the  fame  favotirable  con- 
ftriidion  as  a  will.  And  therefore^  unlefs  the  furrenderor 
in  this  cafe  has  ufed  the  language  which  will  confer  a  legal 
eftate,  it  cannot  be  conferred.  In  deeds,  certain  legal  phrafes 
muft  be  ufed^  in  order  to  create  certain  eflates ;  as  the  word 
"  heirs"  to  create  a  £ee ;  and  **  heirs  of  the  body"  to  create 
an  e(lat«  in  tail.  But  beyond  that  I  would  fay,  with  Lord 
Hardwicke,  that  there  is  no  magic  in  particular  words,  fur- 
ther than  as  they  (hew  the  intention  of  the  parties.  Now 
here  it  is  impoffible  to  entertain  any  doubt :  S.  Burril  fur- 
rendered  the  eilate  to  the  ufe  of  himfelf  for  life,  then  to  his 
wife  during  her  widowhood ;  iken,  that  is,  in  cafe  her  eftate 
for  life  is  put  an  end  to  by  doing  this  ad,  which  he  meaet 
to  guard  againft,  to  his  fon  W.  Wallis  for  life,  and  after 
his  deceafe  to  the  iffue  of  his  body.  Therefore  I  cannot 
accede  to  what  was  faid  by  the  defendant's  counfel,  that  this 
was  a  contingent  remainder  in  W.  Wallis;  fpr  it  wa? 
vefted  :  though  I  cautioufly  avoid  faying  what  the  limicatiOQ 
to  his  ifTue  is.  The  furrender  then  proceeds  to  date  a  pro- 
vifo,  .that,  ip  cafe  W.  Wallis  ftiould  die  in  the  lifetime  of 
the  furrenderor,  9r  without  iflue  of  his  body^  the  eftate 
ihpulil  go  to  the  right  heirs  of  the  furrenderor :  and  here 
the  queftion  arifes  on  the  word  "  or."  Now  there  is  no 
doubt  on  the  intention  of  the  parties :  and  where  fenfe  re- 

uires  u,  there  are  many  cafes  to  ihew  that  we  may  con- 
ftnie  the  word  or  into  ^ndy  and  and  into  cr,  z  Sir,  1175. 
and  3  /M.  390,  in  order  to  effeduate  the  intent  of  the  par- 
lies. Here,  therefore,  in  order  to  give  effedl  to  the  in- 
tention o(  the  furrenderor,  we  nriuft  fay,  that,  when  he  ufed 
the  word  <?r,  he  meant  and.  And  there  is  no  cafe,  in  which 
any  difference  has  been  made,  as  to  this  point,  between  a 
will  and  a  deed ;  when  the  Court  are  coniidering  how   the 

iicncion  of  the  parties  can  be  effeded.     Thcn>  without 
jJing  what  intcrcft  the  leflbrs  of  the  plaintiff  have,  af 
ill  eventi  they  have  a  fufHcient  title  to  maintain  this  ejed- 

Ash  HURST,  J — The  intention  of  the  furrenderor  m.ufl: 
iilefs  it  bo  contrary  to  any  rule  of  law.     We  mufl: 
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TeU«ftTlft  jlMn^On  ef  tfhe  panioi  jn  <aNb  «s  wdl  as  id 
"Mlfe  %  -10  f'ff e  ^M^a  to  wtNthHht  W0t&^  ttUiy  in  both  arte 
be  equaUy  CDnAnKdamo  mtd. 

BvLiA<i»  J.-^4#i  ^Aftttwi  fo  tfte<rafi»9if»CTrtioiwdl)y  my 
Tyoid,  thcne  is  •wwlher  4o  4he  <«ttw  <Jffea  in  iUfeor  4«l| 
Whcffe  rttt  words  #pe,  •*  if  "he  4fe  wi^oui  fffnc  «r  Kfafc 
■21 ,  then •oTcr:**  The fnaaifeft  iitwRificrndf  t^ef«rrentoor 
\rt9  to  rcfcTvc  «  Hfc-trftate  t©  hnnilcM',  rtien  %•  hi«  'wM(y«r, 
dnring  her  widtrwhoed,  und  then  <o  >hs  ft)«  W,  WMh  «Bd 
his  ifftre :  tlren  the  KreHftfiofls  mtift  be  moulded  if  folKVk, 
i^  iiiifwer  that  iiiient. 

Grose,  J. — Th^c  was  alfe  t  Wre  CJile  rf Gk**  v.  Gii», 
•arifirg  en  a  dci'rfc  tvl^h  came  from  Exeter ;  apnd,  on  «  «I6» 
i!!ern  'for  a  oew  trial,  h  was  given  «p  as  a  fen4ed  poial. 

i^yfetf  to  the  •plaintiff'. 

Dt>E  on'4fle<Demi/erf^^Li£V  CoM^^E^BACH  and  others^  t». 
Perryn,  Kxt. 

A  *eil(l*Ct  t^n  this  e}e^^eot  w»s  falcen  for  fhe  pfeintiff^ 
fubj^jol  40  the  opfnicn  of  the  Coorr  on  (lie  R>1  lowing 

CAS    K. 

James  Comtfcrbach,  being  feifed  iti  fee,  by  will,  dated 
the  2 1  ft  of  May,  1 736,  (^ftcr  beq«€athnig  a  leafehold  eftate 
'to  R.  Perryn,  during  hi«  term  and  intereft  therein,  and  all 
his  perfonal  cftate  rn  the  ir^nner  rherem  mentioned,)  de- 
Vi(cd  the  premifes  in  queflion  to  his  niece  Dor.  Comber- 
bach,  ivifc  of  his  nephew  James  Comberbadh,  for  life,  for 
^CT  fepafiiPe  iHe,  with  a  |K>werof  .leafing  tor  <iny  term  not 
^^icceding  feven  years  in  poflfeflion,  referving  the  moft  iio* 
•proved  rent ;  Remainder  to  tfoflees  to  ^eferve  contingent 
.  tcmainders,  remainder  to  all  and  every  the  children  of  Dor. 
t>)mberba<fh,  begotten,  or  to  be  begotten,  on  her  body  by 
liis  nephew  James  Combcrt>ach,  and  their  heirs  for  ever,  to 
be  ^quplly  drvrdtd  "betwecB  and  among  fuch  chiMren  (if 
mone  than  one)  ftare  and  (bare  alike ;  but  if  only  one  cbrldy 
vhcn  to  fuch  only  child  and  his  or  her  heirs  (or  ever, ;  and 
for  default  of  fuch  iffue  to  James  Comberbach  for  life, 
^iih  power-of  leKfmg  as  before;  remainder  to  truftees.to  pre* 
<erv«  contingent  fematnders,  and  from  and  after  the  -deevafii 
'^\  rhe  forvrvor-of  James  Comberbach  and  I>or.  his  wife^ 
without  ifTue  as  aforefaid,  to  and  among  all  and  everj4e 
*ch*ldren<tf  his  nephew  Roger  Combefbach,  and  erf  U.  Pcr^ 
rjpn,  fcfpeAively  begotten,  ^or  to  %e  begotten  by  d»Rn»  m 
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Ae  body  or  bodies  of  tktvc  reHpedm  wivesy  and  to  his 
,«k<fe£Uz.  Adams,  and  to  the  heirs. of  foch children  of   £. 
Adams  refpedi^lj,   iti  ooanner  following;  nanaeiy,  one- 
tliini  part  or  Oia^s  thereof  (the  hxnc  to  be  divided  into  three 
tqnd  (hares'  or  parts)  to  the  child  or  cbildrea  of  his  nephew 
!<•  Cdttiherbachy  Whb  flioutd  be  living  at  his  [the  deviior'b] 
itcnfe;  atidy  if  more  than  one,  to  be  divided  among  them 
cfnttf  ftare  and  flnre  aliie,  aad  to  the  heirs  of  fudb  child 
ad  children  refpedfvely;  one  other  rhrrd  part  thereof  to 
the  child  and  children  of  his  nephew  B.  Perryn,  and  who 
•ftonfcdbc  living  at  the  lime  of  his  [the  dcvifor's]  deceafe, 
a«d  10  he  divided  among  ihei«  (if  more  than  one)  (hare 
*«dihare  alike,  axid  to  the  refpedivc  heirs  of  fuch  child  and 
<M4rcn.erf  the  faid  B.  Perryn  ;•  and  the  other  remaining 
fhint  part  to  his  niece  Elrz.  Adams,  ^nd  the  heirs  of  her 
Mtf  lawfully  to  be  begotten ;  remainder  to,  his  own  right 
tcirs  £w  ever ;  with  like  power  of  leafing  to  R.  Comherbach 
snd  B.  Perryn  during  the  minority  of  their  children,  and  to 
Eiiz.  Adams  relpe&ively,  as.  tliey  fliould  be  in  adual  pof- 
feflion,  as  was  befere  given  to  Dorothy  Comberbach ;  re- 
nainJer  to  his  own  right  heirs  for  ever.     The  will  alfo 
contsined  a  dev ife  of  otlier  preinifes  fpecifically,  and  of  all 
other  the  real  eftate  of  the  devifor  to  his  nephew  J.  Adams 
for  Iffc  ;  remainder  to  truftees  to  prefeivc  contingent  remain- 
dtrs  ;  remainder  to  all  and  every  the  children  of  Jame^A<iams, 
equatiy  tobc  divided  between  them  (if  more  than  one)  (hare 
md  fliare  alike,  and  roiheir  heirs  refpcSively ;  but  if  only 
one,  then  to  &ch  only  child,  and  to  his  or  her  heirs ;  aad 
for  dthuilt  of  fuch   ifToe  to  and  among  all  and  every  the 
rhiidfcn  of  his  nephews  R.  Comberbach  and  B.  Perryn,  by 
tbeir  refpcQive  wives,  and  to  his  niece  tliz.  Adams,  and 
to  the  heirs  of  R.  Conaberbach's  and   B.   Pcrryn*8  chil- 
dren, and  his  niece  EUiz^.  Adams  r^fpeSi^^ty,   in  manner 
ibttowing ;.  one  third  part   to  the  child  and  children  of  R. 
Cbmberbach,  who  fbould  be  iWing  at  the  trnne  of  his  [the 
devrlbr's]  dcocafc,  and  rp  rhe  herrsof  iiich  child  and  chil- 
tken  reaped! vcly ;  one  other  thn-d  part  to  rhe  chiJd  aad 
cbildcGiof  B.  Perryn  who  S^ocrki  be  hvisg:  nt  the  time  of 
his  [the  deriibr's]  deceafe,  and  to  tht  rcif  e&ive  heirs  of 
fach  child  and  children  otf  B.  i^^rryn,    aad   the   remaining 
other  th'rpd  pan  to  Elizsebeth   Adams,  and  t/ie  heirs  of  her 
t^dy  iawMW   to  be  begotten  ;  remainder  to  the  devifor's 
right  heirs  forever  ;  wirh  fim  i  I  ar  powers  of  kafmg  to  James 
Adams,  when  in  poSelionr  and  to  R.  Cnqnberbach  and  B. 
Perryn  during  the  minority  of  their  children  refpedivcly, 
«nd  to  Elizabeth  Adam?,    vUiea  they  (hould  refpe6lively 

come 
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come  into  pofleiTion  ;  and  a  devife  of  the  refidue  aiid  rd- 
mi^intler  of  his  eftate  real  and  perfonal  to  R.  Comberboch, 
B.  Perryn,  and  I  lizabeth  Adams,  (hare  and  (hare  alike. 

The  devilor  died  in  i  737,  leaving  Roger  Comberbach  his 
nephew,  and  heir  at  I^w  ;  who  was  alfo  the  heir  at  law  of 
J.  Comberbach  and  cf  tlie  children  of  James  and  Dorothy 
Combeibach;  and  under  him  tlie  leflTors  of  the  plaintiflF 
claim.  James  Comberbach  and  Dorothy  his  wife  were 
married  in  the  life-time  of  the  devifor,  but  had  not  any 
iiTue  at  the  time  of  his  death:  though  in  1739  they  had  a 
Jaughter,  whodiedin  1740;  and  in  1741  another  daughter, 
vifho  died  in  1761,  without  ilfue ;  and  a  fon  in  1741,  who 
died  in  I76r,  without  iffuc.  James  Comberbach  died  in 
I7S4>  and  Dorothy  in  1786.  Eh'zabeth  Adams  died  foon 
after  the  dcvifor,  without  haying  been  married,  and  with- 
ciit  doing  any  zGt  to  deilroy  the  edate-tail  limited  to  her  by 
the  will.  U'hjC  defendant  claimed  as  one  of  the  children  of 
B.  Perryn. 

'J  hi:>  ejcfiment  was  deferdcd  only  for  an  undivided  third 
part  of  the  edates  devifed  by  James  Comberbach  to  Dorothy 
Comberbach,  with  the  remainders  over  in  the  will.  And 
ilie  queftion  referved  for  the  opinion  of  the  Court  was,  whe- 
ther the  plaintiff  was  tntiilcd  to  recover  that  third  part. 

Lord  Ken  YON,  C.  J.— After  (fating  the  will,  and  ob- 
ferving  that  the  fecond  remainder  to  the  right  heirs  of  the 
devifor  had  no  nieanii^g,  proceeded  thus ;  The  grounds  on 
which  this  cafe  has  been  argued  on  the  part  of  the  de- 
fendant, are  thofe  on  which  we  proceed  in  giving  our  judg- 
ment, namely,  what  is  the  general  intention  of  the  devifor, 
and  whether  he  has  uled  words  fufficient  in  law  to  carry 
that  intent  into  execution.  In  doing  this,  wc  are  not  to  pro- 
ceed on  conjeQure,  but  on  the  words  of  the  will ;  from 
the  whole  of  wliich  we  are  to  endeavour  to  extrat^  the  fair 
meaning.  There  is  no  doubt  but  that  legal  formal  words 
may  be  controlled  by  the  context  of  ihe  will ;  but  wc  ought 
not  to  rcjeft  the  leg.il  meaning  of  fhofc  words,  unlefs  we 
arc  clear  that,  in  fo  doing,  we  give  etfecJ  to  the  dcvifor's  in-^ 
tntion.  Two  points  have  been  made  for  the  defendant } 
111,  that  the  limitation  to  the  children  of  Dorothy  Com- 
btrb-Ach  only  created  an  fjlate  tail;  and,  2c!ly,  but  even  if  it 
{?3vc  them  a  fee,  it  was  not  to  veft  in  ihofe  children  on  their 
r^^lpeQive  births,  but  to-remain  in  (ufpenfe  till  the  deathof 
the  furvivor  of  James  and  Dorothy  Comberbach.  Andjif 
tl'.e  defendant  be  right  in  either  of  thcfe  points,  he  is  eildv  1 
lied  to  our  judgment.  ' ..  '  '^ 
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In  the  firft  place,  then,  do  thcfef  words  confer  an  cdate- 
taily  or  a  fee,  on  Dorothy's  children  ?  The  words  are,  **  To 
ail  and  every  the  children  of  Dorothy,  begotten,  or  to  be 
begotten,  on  her  body  by  James  Comberbach,  and  their  heirs 
for  ever  ;  and  for  default  offuch  ijfufy  &c.  then  over."  Now 
words  more  emphatical  cannot  be  ufed  to  create  a  fee,  than 
"  to  Jf.  and  his  heirs  for  ever."  Undoubtedly  thofe  words 
may  be  controlled  by  fubfequent  ones ;  and  were  properly 
fo  in  the  cafe  of  Ives  v.  Legge,  cited  by  the  defendant's 
counfeli  becaufe  there  the  limitation  was  to  his  daughter, 
and  the  children  of  her  begotten,  and  their  heirs,  and  af- 
terwards to  a  perfon  who  might  by  poflibility  have  been  heir 
to  thofe  children,  lliat  fufliciently  explained  the  intention 
of  the  devifor,  becaufe  there  could  not  be  a  failure  of  heirs 
general,  while  the  remainder-man,  or  any  of  his  defcendants, 
were  living.  But  that  cafe  differs  from  the  prefent,  be- 
canfe  there  the  limitation  over  was  •*  in  default  thereof i^ 
namely,  heirs  ;  and  here  **  in  default  of  iffue^^  which  is  re- 
ferable to  children.  And  we  may  expound  one  part  of  the 
vill  by  another :  now  this  devifor  knew  what  words  were 
proper  to  convey  an  edate-tail ;  becaufe,  in  creating  the  li- 
mitation to  iilizabeth  Adams,  he  ufed  a  form  of  technical 
cxpredion  peculiar  to  the  creating  of  an  eftaie-tail.  And  if 
this  expofition  wanted  any  further  argument  hi  aid  of  it,  it 
may  be  drawn  from  the  claufe  giving  the  power  of  leafing. 
The  power  of  leafing  given  by  the  ilalute  to  tenants  in  tail, 
only  continues  during  the  exigence  of  the  eflate-tail,  and 
does  not  bar  the  remainder-man  or  reverfioner.  Now  here 
the  devifor  intended  to  give  a  power  of  leafing  which  ihould 
govern  the  whole  eftate  ;  and  therefore,  during  the  infancy 
of  the  children  of  R.  Comberbach  and  of  B.  Perryn,  the 
power  is  given  to  their  parents,  and  to  rji/^beth  Adams 
hcrfclf ;  liiit  no  fuch  power  is  given  to  the  children  of  Do- 
rothy, becaufe  it  was  not  neceffary.  This  (hews  that  he  in- 
tended LD  give  a  larger  eftate  to  l^orothy's  children  than  to 
the  other  two  fets  of  children:  but  I  do  not  rely  much  on 
that  minute  circumftancc.  Then  it  w?s  faid  that  the  chil- 
ifren  (:f  Doroihy  were  the  primary  obje(Ss  of  the  devifor's 
hounfy,  and  that  rhe  other  dcviftes  (hould  not  take  till  there 
was  a  fiilure  of  thofe  children:  but  the  defendant's  con- 
f1ru£tion  doe5  riot  meet  that  idea;  for  if  they  took  only  an 
eflate  tar!,  and  fome  of  thefe  children  had  died  without  if- 
ftie,  their  fliares  would  have  gone  over  to  the  remainder- 
man, thai  15,  woitld  have  gone  away  to  the  reft  of  the  chil- 
dren,  sfi  I  here  is  nothing  in  the  devife  to  create  crofs  te* 
miinderi  beiween  them.  Therefore  I  think,  it  is  \t\&t\'\Xe\^ 
-^  — ^-t  ^  ^^^  //,  conHrmng  this  will,  to  faj  \V\2it  vVitfc 
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.vorcis  only  gave  an  e/late-tail  to  Dorothy's  childrea;  if  we 
were  to  fey  fo,  we  muft  piocced  on  conjcfturc  only,  agtinft 
the  exprefs  words  of  the  will. 

Then,  if  ihcy  took  a  fee,  is  there  any  thing  in  the  will 
fo  limit  it  to  fuch  as  v.cre  living  at  the  time  ot  the  death  of 
ihe  fnrvivof  of  Dorothy  and  JauiCb  >  And  here  1  again  refer 
to  the  language  uhicii  the  dcvitor  has  iilVd  in  other  parts 
of  the'will.  '1  he  de/ifc  to  the  children  of  Dorothy  is,  to 
ffiem  and  to  thfir  heirs  fjr  ever  :  but    in  other  parts  of  the 

,v(f\\\^  where  he  intended  that  the  limitations  (hould  be  coo- 
fined  tofuch  children  as  were  living  at  any  particular  time. 
He  iifcd  cxprefs  words  to  that  effect.  The  ca(c  of  Elfe  v. 
OJhornf  wliich  was  cited  by  the  defendant's  counfel,  does 
Dot  J>j*ply  to  the  prelenr  ;  for  that  only  decides  that,  where 
thtre  lb  a  limiution  to  J,  for  lifc,  SLini  afterwards  to  an  un- 
certain <»umher  of  per  Tons  who  might  come  in  effe^  that  re- 
mainder fnall  only  be  vefled  in  thofc  who  are  in  exiftence 
at  the  deteiniipation  of  the  particular  cftatc.     Then  it  was 

•  faid  by  iht  defendant,  that  if  tJic  eflate  veiled  in  a  child  of 
Dorothy,  born  in  the  devifor's  life-time,  the  limitations 
ever  coDid  Rot  tnke  cfTed  at  all :  but  it  is  found  by  the 
Cae,  that  Dorothy  havl  no  child,  cither  at  the  time  of  making 
the  will,  or  of  the  deviibr's  death.  So  that  there  is  nothing 
to  dilhnctiifli  this  cafe  from  that  cited  from  Douglas,  and 
that  of  LoJin^ton  v.  Kimr.  The  clear  intent  of  the  devifor 
was,  that  the  children  of  IDoroihy,  if  any,  (hould *take  a 
fee;  and  if  0>e  h^d  no  children,  then  that  the  remaimlers 
over  fhould  take  eft^  ^  :  but  Dorothy  hail  children,  by  which 
the  hmiiations  over  were  defeated.  Therefore  the  title  is 
properly  derived  to  the  {cffors  cf  the  plairtilF.  As  to  what 
the  devifor  would  have  faid,  had  he  looked  to  the  event  of 
Dorothy's  children  dying  in  tlie  life-time  of  their  parents,  it 
is  unneceflary  to  confider. 

AsHHURST,  J. — Wherever  a  fee  is  created  by  pofitive 
word?  in  a  will,  it  can  only  be  defeated  by  fubfequcnt  worda 
cquuiiy  plain,  or  by  neceflary  implication.    The  operation  of 
this  will  is,    that  the  limitation  to  Dorothy's  children  was 
corstingcnt  till  they  were  born  ;  but  it  became  verted  on  the 
hir:h  of  the  firrt  cliild,  fubjefl  h»)uxver  to  be  dimini(hedia 
quantity  as  other  children  of  Dorothy  fliould  be  born:  andg 
on  the   bjrih  of  Dorothy's  (iril  child,  the  fubfequcnt  lirai- 
i,i::nns  were  defeated.     'I  hen  the  only  qucdion  is,  wliethcT 
tl.cic  is  any  thing  in  the  will  tofliew  that  the  children  4if^' 
Dorothy  muA  necefTarily  be  confined  \o  children  living  «f  Ai,Si 
titnr  of  thi  dcceafe  of  their  parents  :    but  no  words  are  ^i^ji 
:n  lUe  will,  from  which  fuch  an  inference  muft  necf.iBai|m| 

be  drsLv.r^'j  and  it  is  citar  bj  vVv^  tjXife'\\\^\kV;^«\^\hill^Sra 
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/bcb  had  b^n  tbe  devifoPa  intention,  he  knew  how  to  exprefs 
iiiinfelf. 

BuLLCR,  J. — In  this  will  the  devifor  has  uClA  the  word* 
Hn'ri,  heirs  of  the  boAyj  children  and  ij[fuf\  and   having  ufed 
them  all,  we  are  bound  to  f«y  that  he  undeidood  the  mean- 
ins:  of  each ;    and  wc  cannot  fubditute  one  for  the  otlicr, 
unlefs  hv  unavcvJuWe  and  ncceffary  conftriiftion  in  order  to 
make  ft-nfe  of'  tht  will.     Bi»t  no  fnch  necdTiry'cxifts  in  this 
cafe.     Children  and  ijf^ey    in  their  natural   Arnfc,    have  the 
fame  noeaning :  but  not  fo  the  word  ''  heirs :"   and  unlefs 
we  are  compelled,    in  order  to  make  Ccnfe,    to  fay  that 
"  children''  and  **  heirs"  are  fynonymous,  wc  arc  bound  tor 
fay  that  •*  heirs"  do  not  mean  **  chUdrcn.*'     It  has  been 
argued  from  different  parts  of  the  will  that  heirs  muft  mean 
htirs  9/  the  body ;  becaufe  a  remainder  is  limired  to  the  d&« 
▼tfor's  right  heirs,  after  the  limitation  to  the  children  of 
R.  Comberbach  and  B.  Ferryn,  and  their  heirs,  and  to  Elt* 
zabeth  Adams,  and  the  heirs  of  her  body ;  and  that  tht 
word  hiirsy  in  the  limitation  to  Dorothy's  children,  muft 
hftve  (he  fame  meaning  as  the  word  '^  heirs,"  in  the  limi- 
tatiOD  to  the  other  two  fcts  of  children.     But  the  limitation 
to  the  children  of  R.  Comberbach  and  B.  Perryn,  and  to 
Elizabeth  Adams  in  tail,  is,  to  thv.'m  refpeSively  in  manner 
filbwing^  namely,  as  to  two-lhird-t  to  the  children  and  their 
heirs  generally  ;  and  as  to  the  other  third  part  to  r.lizabeth 
Adanwy  and  the  heirs  of  her  body  ;  and  the  remainder  to  the 
devtfbr's  right  heirs  muft  mean  the  remainds^r  cxpedant  on 
tbe  dtftermmation  of  the  dilate  given  to  Eiiz.ibcth  Adams  ii» 
t«il  ;  and  cannot  refer  to  the  other  two-thirds,  which  were 
given  tn  fee.     The  remainder  to  the  right  heirs  of  the  de-> 
^icir,  which  is  given  a  fccond  time,  applies  to  nothing ;  it 
coovcys  no  idea ;  nor  can  it  explain  any  orher  part  uf  the 
wilL     In  the  cafe  of  Ives  v.  Lcgge^  the  words,  after  the  firft 
limrtatron,  were"  irr  default  thereof ;"  which  diftinguifli  it 
from  [be  prefcnt,  where  the  words  are  "  for  ifcfauh  oiftkh 
iffiser  which  mean  the  fame  as  "  for  default  q[  fuch  chil- 
^^  "     Then  it  was  contended  that  the  word  **  fuch*'  might 
be  reJeSed  :  where  indeed  a  \yord  is  abfurd  and  nonfenfical, 
aid  cannot  be  read  in  the  fenfe  in  which   it  is  written,  wc 
otighi  to  fcaJ  tt  in  fuch  a  manner  as  to  make  it  intelligible;       ', 
but  the  Court  cannot  rejeS  any  word,  which  has  fenfe  in 
Ific  place  where  it  (Unds.     That  qucftion  was  fully  dif* 
««fled  in  D^m  d.  Rriddon  v.  Page^  and  another,  where  the 
devilc  w^s  to  ihc  fun  of  T.  Nalh  for  life,  remainder  to  his 
^^^£ft  and  other  fons  in  tail-male,  and  for  default  of  ifuch 
^^^e  10  the  iz'oghtcn  of  T.  Nafh  (without  words  ot  Vvnvv^ 
gd&ifdchuh  of/ifc^iffiic,  remainder  over  \  i\xtr^ 
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it  was  contended  that  the  word  fucA  ought  to  be  rejedecf^ 
and  then  the  daughters  would  take  an  eflate-tail ;  but  the 
anfwer  given  by  the  Court  was,  that  they  could  not  faj  that 
fuck  had  no  meaning,  for  daughters  were  before  named,  ta 
yf/hom  fuch  was  referable ;  and  it  was  held  that  the  daughters 
only  took  an  eftate  for  life.  So  here  the  words  "  fuch  iffuc** 
are  fenfible  if  they  mean  children  \  and  therefore  the  Court 
cannot  rcjeS  either  of  them.  Then  it  was  faid  by  the 
defendant's  counfel  that  the  limitation  over  might  take  ef- 
feS,  either  if  Dorothy  had  no  children,  or,  if  (he  had,  if 
they  died  in  the  life-time  of  their  parents.  The  words 
*'  dying  without  iffue"  have  been  frequently  held  to  meanr 
**  without  iffue  at  the  time  of  the  death  of  the  party,"  in  cafes 
of  perfonal  property,  but  not  in  limitations  of  freehold 
eilates.  In  Fomereau  v.  Former eau^  Lord  Mansfield  aflccd 
-whether  there  wa>  any  fuch  determination  in  the  cafe  of  real 
property,  and  the  counftl  agreeing  that  there  was  none,  the 
judgment  of  the  Court  in  that  cafe  proceeded  upon  that 
ground.  The  reafon  why  this  has  not  been  decided  in  li- 
mitations of  frcelioKl  clUtes  is,  that  courts  of  law  always 
lean  in  favour  of  the  vcfting  of  cl>a!cs;  and  therefore,  on 
fuch  a  limitation  ;i5  t!ic  prclent,  they  have  faid  that  the 
edate  fhall  veil  on  the  biith  of  a  child,  and  without  wait- 
ing for  the  dcaih  ot  the  parents  ^  w  hich  rule  is  not  attended 
with  any  inconvenltncc  to  the  children,  becaufe  where  the 
eilate  is  limited  to  a  number  of  children,  it  fhali  veil  in  ihe 
firft,  and  afterwards  open  for  the  benefit  of  thofe  who  (hall 
be  born  at  a  fubfcquent  period.  But  if  this  were  held  not 
to  veil  till  the  death  of  the  parents,  this  inconvenience 
would  follow,  that  it  would  not  go  to  grand-children :  for 
if  a  child  were  born,  who  died  in  the  life- time  of  his  pa- 
rents, leaving  iffue,  fuch  grand-child  could  not  take,  whicb 
could  not  be  fuppo^cd  to  be  the  intention  of  the  devilbr. 
'I'he  cafe  of  French  v.  Caddell^  went  on  a  different  ground  ; 
that  was  not  an  executory  devife,  but  a  devife  to  take  eflfed 
in  poffcfllon  at  the  devifor*s  death  ;  for  though  the  devifor 
(aid  "  in  default  of  iffue  male  and  female  of  his  own  body,**  " 
yet  the  coniinger.cy  mud  be  known  at  the  time  of  his  deaths 
The  cafe  of  IVeUington  v.  Wellington  proceeded  on  the  flune*. 
grouted.  But  the  caie  of  Kcene  deni.  Pinnock  and  wife  v»"v  . '. 
Dictfon,  is  neaily  fimiUr  to  theprtfcnt:  there  the  de»ifcJ'V| 
was  to  G.  Pinnock  lor  life,  remainder  to  htr  tirfl  and  otlii|l^ 
fonsin  tail  geruva!,  and  fr  tlfault  of  fuch  iff.ie  MALE,  fpft,^ 
mainder  over  ;  and  it  was  contended  at  the  bar  thai  the  ^ 
male  might  be  reje3cd,  but  the  Court  faid  they  could  tiolfjl 
it,  but  ticld  that  the  rtmamsitr  over  was  a  contingent  dd' 
^nl/  on  xiie  event  of  there  ncv^t  \>t\t\%  ^  \viv\,  axx^W  V 
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were  a  fon  ever  born^  though  he  died,  the  remainder  over 
was  void.  In  that  cafe  a  ion  was  born,  who  died  during 
the  life  of  G.  Pinnock;  on  the  birth  of  whom,  the  eftate 
veOed  in  him,  and  the  limitation  over  was  void. 

Grosr.  J.— added,  that  he  pcrfcSly  ^eed  with  the 
Court  in  the  reafon^  given  for  their  judgment,  which  it  waft 
unncccflTary  for  him  to  repeat. 

Pojica  to  the  plaintiflF. 

Hayne  and  another  v.  Maltby. 

The  plaintiffs  were  aiTignees  of  one  Taylor,  wha  had  ob- 
tained a  patent  for  a  machine  to  be  ufed  hrrhe  docking  ma- 
nufadory.  The  defendants  obtained  permilTion  to  ufe  this 
machine  under  certain  re(lri£lions  mentioned  in  articles  of 
agreement  entered  into  between  the  parties ;  for  a  breach  of 
covenant  in  which  articles,  this  ad  ion  was  brought. 

The  defendant  pleaded,  inter  alia,  that  the  patent  was  void, 
M  never  having  been  enrolled ;  that  it  was  not  a  new  in* 
▼ention ;  and  that  the  patentee  was  not  the  inventor. 

The  plaintiff  demurred  ;  and  it  was  contended  that  the  de- 
fendant was  eftopped  in  this  adion,  by  his  covenant,  from 
pleading  in  bar  that  the  patent  was  void  :  it  is  not  a  void  con- 
fideration  ;  befides,  a  Court  of  Laiv  will  not  avoid  a  deed* 

Lord  Kenyon,  C.  J. — The  facts  of  this  cafe  are  ftiortly 
thefe :  the  plaintiffs,  pretending  to  derive  a  right  under  a  pa- 
tent, affigned  to  the  defendant  pan  of  that  right  on  certain 
terms  ;  and  notwithftanding  the  fads  now  difclofed  (hew 
that  they  have  no  fuch  privilege,  they  dill  infift  that  the  de- 
It  (hall  be  bound  by  his  covenant,  though  the  con- 
tion  of  it  is  fraudulent  and  void.  This  is  not  to  be 
ered  as  a  covenant  to  pay  a  certain  fum  in  grofs  at  all 
but  to  ufe  a  mitchine  in  a  particular  way,  in  con- 
fidertiion  of  the  plaintiffs  having  conferred  that  intercfl  on 
I  he  defendanf,  which  they  profeffed  to  confer  by  the  agrce- 
menr.  Now,  in  point  of  confcience,  it  is  impoflible  that 
rwo  perfons  can  entertain  different  ideas  upon  the  fubjeS. 
But  it  is  faid  that,  though  confcience  fails,  the  defendant  is 
eflopped  in  point  of  law  from  faying  (hat  the  plaintiffs  had 
ho  privilege  to  confer.  But  the  dodrine  of  eftoppel  is  not 
ipplicAbfe  here.  Where  indeed  an  heir  apparent,  havingr 
only  the  hope  of  fucceffion,  conveys,  during  the  life  of  his 
anccflor,  an  efrate,  which  afterwards  defccnJs  upon  him, 
ilthougti  nothing  paffes  at  that  time,  yet  when  the  inhe- 
ritaoce  defcend^  upon  him,  he  is  eflopped  to  fay  that  lie  .had 
^  imeref)  nt  the  rime  of  the  grant:    there  an  edoppeV  \% 
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founded' on  law,  conrcieoce>  and  juftice:  but  whflt  isUie 
cafe  here  ?  U'ho  is  edopped  ?  The  perfoOf  fuppored  to  be 
cftoppedy  U  the  very  perfon  who  has  been  cht ated  and  im" 
pofcd  upon.  In  the  cafe  of  Oldham  v.  LtrngruMd^  the  pa«» 
tentee'had  cooveyed  his  intercS  in  the  paCeiU  to  the  plaiotiff ; 
and  )'et^  to  violation  of  his  contrad,  he  afterwarda  infriageit 
the  plaintifTs  right,  and  then  attempted  to  deny  his  having 
had  any  title  to  amvcy :  but  I  was  of  opinion  that  he  was 
e/lopped  by  his  own  deed,  from  making  that  defence.  But 
there  is  no  fimrlarity  between  that  and  the  prefient  cafe«  Nei- 
ther does  this  refemble  the  cafe  of  landlord  and  tenant ;  for 
the  tenuit  is  nor,  atattevrnts^  edopped  to  deny  the  lapiUovd'a 
title  ;  tlie  eitoppel  oiiy  exifis  during  tht  eoiUmumtce  ef  hfs  ar* 
cupqtHm :  and  if  he  be  oufted  by  a  title  paramount^  be  m%f 
pleisd  it. 

AsHHURST,  J. — This  is  a  good  plea  ;  and  the  defeadant 
is  nor  c flopped  firocn  difdoftng  any  of  the  matters  comainodii 
in  it.  Ihis  is  not  like  t))e  cafe  of  landlord  and  teoaat:  as 
long  as  the  Utter  enjoys  the  eftate,  he  fiiall  not  be  penoiued- 
to  deny  his  U.dlord^  title,  for  he  has  a  meritorious  coiifider- 
ation  \  bur  when  he  is  cxpellfd  by  a  pcrf«o  having  a  ftipe* 
rior  tiiW,  he  may  plead  it.  But  this  is  a  cafe  of  a  very  dif- 
fered krrhj  ']  liC  p}:aintifrs  ufe  this  patent  as  a  fraud  oa  aU 
mankind  ;  and  tin  y  Ante  it  to  be  an  invevition  of  ibe  pA- 
tenfee,  wl>cn  i'.  truth  it  was  no  invention  of  his.  The 
only  right  conlcn ed  i>n  the  dcfcnd^ot  by  this  agrei:inent  waa 
that  of  ufin^  t!iis  machine,  which  was  no  more  than  that 
which  he,  in  common  ui;W  every  other  fufaje:^,  has  wilbottt- 
any  griknK  from  th^  plainiifFs. 

BuLi.Ku,  J.— In  the  conflru3ion  of  all  coycBtnia  hsm) 
agreemci/t^,  the  Court  has  univerfally  confidered  tlifc  iQteft- 
tion  of  the  parties.     Now  here  the  plaintiffs  aflertad  tb»t 
they  had  an  exclufive  right  to  a  particular  machine  ^  aail,  iS 
they  had,  they  might  convey  it  to  any  other  pcrfen.     Tbtff 
then  CHine   to  an  agreement  wi^h  the  defibodaui,   by  MAAd^ 
they  covennmed  that  he  fliould  be  at  liberty  to  ufie  the  pMM 
machine,  of  which  they  were  blxn  in  pollefiioa,  pi:ovtda^ 
he  would  ufe   it  in  the  manner  therein  fpecttpqd;  in  fpofi*  * 
deration  of  which,  he  covenanrtd  not  to  ufe  any  oth^r  U0e^ 
chine.     But  ti  is  now  drfc.^vercd  that  tbey  had  noiiich  vi^B$i 
and  iherclore   the  defendant   has  not   the  coDrtdrcatioB  Ca« 
which  t»e  entcied  into  this  covenant ;  and,  nolwtiJlift«i|di|i|p     • 
whidi,  they  infill  that  he  is  dill  hound.     I  thtA]^  tktt  ^ ->' 
cafe  of  landlord  and  tenant  is  not  unlike  t]>is;  feviteMkI;  f 
i0  ihi:i  cafe,   difclofed  by  the  pkas   arc  -eqiaivakQl  ^VNVlr  -y. 


MtCHAELMAS  TeRM^  30  CjEO  tlL  It^ 

cviQiob  of  the  tenant.  As  long  as-the  tenant  holds  under 
the  leafe^  he  is  eftopp^d  from  denying  his  landlord's  title  i 
but  when  he  is  eviSed,  he  has  a  right  to  flie>v  that  he  does 
not  enjoy  that  whith  mtss  the  conflderarion  for  his  covenant 
ro  pay  the  rent,  notwithftanding  he  has  bound  hirtifelF  by  the 
covenant. 

Grosej  J.— Declared  hintrelf  of  the  fame  opinion. 

Judgment  for  the  defendants 

'    Cates  qui  tarn  v.  Knight,  and  if.  Mkllish. 

This  was  a  Rule  to  ihew  caufe  why  judgment  (bould  not 
be  trrefted  in  the  following 

CASK 

By  the  ftatute  2$  Geo.  HI.  cap.  5 1,  it  is  ena^ed^  that  all 
pctiftlties  thereby  inflided  of  the  amount  of  50 1,  (hall  be 
filed  for  in  the  Courts  at  Wejlminfter ;  the  ilatute  then  pro- 
vides <<  that  it  (hall  and  may  be  lawful  for  any  Juftice  re- 
**  (iding  near  the  place  where  the  offence  fhall  be  committed^ 
**  to  hear  and  determine  any  offence  agatnft  this  Ad>  which 
*'  fubjeds  the  offender  to  any  pecuniary  penalty  not  amount- 
"  ing  to  ^o  1."  and  afterwards  cnaSs  that  the  Jufticc  may 
mitigate  the  penalties.  An  adion  was  brought  to  recover 
polities  under  this  (latutei  fome  of  50 1,  with  other  counts 
for  penalties  of  10 1,  and  verdid  was  given  for  the  plaintiff 
on  tlie  10 1,  counts  oniyi  Thequeftion  now  was.  Whether 
the.fuperior  Courts  have  any  jurifdiflion  over  the  penalties 
mdir  50 1,  or  whether  it  be  not  oufted  by  the  claufe  above- 
fecited. 

•  LordKekyok,  C.  Ji— Ifi  general,  the  popular  argu- 
aicnt  that  a  penalty  (hall  not  be  incurred  without  the  inter- 
f  ftition  of  a  Jyry,  and  which  prcffes  on  the  minds  of  the 
Court,  IS  urged  on  the  part  of  the  defendant :  but  in  this 
cafe  J  the  reverfe  of  that  argument  ought  to  prevail.  For  it 
is  clear  that  the  l^egiflature  infer  ted  this  claufe  for  the  be- 
nefit of  the  profecuted ;  and  they  enaSed  that,  when  a  party 
(hoold  incur  on«  of  the  fmaller  penalties  of  the  aft,  he 
(hould  be  fued  before  a  Magiftrate,  in  order  to  prevent  his 
being  faddled  with  the  unmerciful  cofts  of  a'mercilefs  pro- 
ftcmor.  Therefore  I  think  that  we  are  aSing  up  to  the  full 
imcQf  of  the  Legiflaiure,  in  faying  that  thcfe  penalties  can 
only  be  recovered  before  a  Magiftrate.  For  though  I  agree 
tba!  In  goicral  the  jurifdidion  of  this  Court  is  not  to  be 
Bufteil  but  by  exprefs  words^  and  where  no  particular  mod« 
K^i/^.^  II  ^ 
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is  pointed  out,  by  which  a  penalty  is  to  be  recoveredy  the 
proceeding  mud  be  by  aSion  in  the  fuperior  Courts,  yet 
there  is  another  maxim  equally  clear,  expreffumfaat  ceffare 
tiidtum.  Now  by  the  $9th  fedion  of  this  ltatute»  which  is . 
fubfequent  to  that  which  direds  that  the  50 1.  penalties  (hall 
be  fued  for  and  recovered  in  the  fuperior  Courts,  it  is  pro> 
vided,  that  ^*  it  (hall  and  may  be  lawful  to  and  for  any  JuT- 
'^  tice  of  the  Peace  redding  near  the  place,  &c.  to  hear  and 
*^  determine  any  offence  againft  this  sl&,  which  fubjefis  the 
*^  offender  to  any  pecuniary  penalty,  not  amounting  to  $ol«" 
And  the  words  ^'  (hall  and  may"  have  been  held  in  many 
cafes  to  be  imperative.  If  this  were  not  the  true  con- 
ilrudion  of  this  claufe,  the  63d  feflion,  which  enables  .the ' 
Magiftrate  to  mitigate  the  penalties,  might  be  rendered  nu* 
gatory.  Therefore  I  am  of  opinion  that,  according  to  the 
intention  of  the  Legiflature,  and  the  fair  conftru£iion  of 
this  Ad  of  Parliament,'  all  the  penalties  infltfied  by  it,  not 
amounting  to  50!.  can  only  be  recovered  before  a  Juftioe  of 
the  Peace. 

AsHHURST,  J. — Generally  fpeaking,  this  Court  cannot 
be  ouffed  of  its  jurifdiftion  but  by  exprefs  words,  or  by  ne- 
ceffary  implication,  any  more  than  an  heir  at  law  of  his 
inheritance  :  the  ncccj/afy  implication^  in  both  inffances,  is  . 
ingrafted  on  the  general  rule.  Nothing  can  be  cjearer  than 
the  intention  of  the  Legiflature  in  this  inftance  :  the  greater 
l>enalties  mud  be  fued  for  in  the  fuperior  Courts,  but  the 
fmallcr  offences  may  be  enquired  into  by  a  Juftice  of  the 
Peace.  And  there  feems  to  be  a  good  reafon  for  the  dif- 
tin3ion  ;  for  the  Iat;ter  has  the  power  to  mitigate  the  pe* 
nalties.  And  it  would  have  been  abfurd  to  have  faid,  that 
the  Judices  (hould  have  a  cuncurrent  jurifdi&ion  with  thif. 
Court,  and  that  they  (hould  have  the  power  of  mitigating 
the'  penalties,  and  that  we  (hould  not ;  for  if  it  were  op* 
tional  in  the  profecutor  to  fue  where  he  pleafed,  he  would 
of  courfe  inftitnte  his  fuit  before  that  jurifdidion,  by  whom 
the  penaitie-  could  not  be  mitigated. 

BuLLLK,  J.  and  Grose,  J-— Of  the  fameopinicM. 

Rule  abfolute. 
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Glover,  v.  Lake,  Clerk. 

The  plaintiff  obtained  a  verdlfi  at  the  laft  Stafford  Af- 
fizes,  for  that  he  being  Teifed  of  part  of  Sutton  Colfield  wade, 
within  the  manor  of  Perry  Bar,  in  his  demefne,  as  of  fee, 
built  and  inclofed  a  houfe,  and  approved  the  fame^  into 
which  the  defendant  of  his  own  wrong  broke  and  entered,  &c. 

The  defendant  had  pleaded  that  he  was  Refior  of  the  pa- 
rilh  where  that  part  of  the  coounon  lay,  in  which  he  was 
ieiied  in  his  demefne  as  of  freehold^  and  had  common  of 
pailure  there^  in  the  enjoyment  of  which  he  was  prevented 
by  the  eredion  of  this  houfe. 

Ir  was  DOW  moved  to  arreft  the  judgment,  upon  the 
ground  that  none  but  tie  Lord  of  tie  Manor  could  approve. 

Lord  Ken  yon,  C  J. — It  has  been  infifted,  in  Aipport 
of  this  motion,  that  the  party  approving  mud  in  {Iridnefs 
a|»>ear  to  be  the  Lord  of  the  Manor :  but,  if  that  were  fo, 
half  of  the  wades  in  the  kingdom  could  not  have  been  ap« 
proved.  For  many  of  the  places  that  are  called  manors 
would  sot  be  found  to  be  fuch  in  point  of  law,  if  the  mat- 
ter were  dri6Uy  examined.  To  conditute  a  manor,  ir  is 
Bcceflary  not  only  that  there  (hould  be  two  freeholders  within 
the  manor,  but  two  freeholders  holding  of  the  manor ^  fuhjeR 
to  tfcheats.  After  this  motion  was  made,  I  looked  into  the 
fecond  Inditute  on  this  fubjed,  where  I  found  every  paf- 
fage  fupporting  the  approvement  in  this  cafe.  Lord  Coke 
even  doubted  whether  at  conomon  law  the  Lord  could  not 
approve ;  for  which  he  cites,  Tr.  6  Hen.  HI.  And  though 
in  the  datutesof  Merton  and  Wedminder  2,  only  the  Lord 
ia  mentioned ;  yet,  in  thofe  days,  there  was  a  paucity  cf 
ezpreflion  in  Ads  of  Parliament ;  and  the  Lord  of  the  Manor 
i»pul  as  the  owner  ofthefoiU  where  they  dand  in  the  fanrie 
ipisdicamenr.  And  a  contrary  decidon,  in  this  cafe,  would 
haniinous  indeed,,  and  extremely  prejudicial  to  the  public. 
Thef  etore  1  am  of  opinion  that  there  is  no  pretence  to  arreft 
the  jutlgmcnc, 

Ajh  H  ti  RsT,.  J. — It  would  be  a  very  narrow  condruQion 
oa  thefe  Acli  of  Parliament  to  fay  that  only  the  Lords  of 
Marnors  can  approve.  We  are  to  confider  the  policy  of 
ihufe  datutes ;  they  were  not  made  merely  for  the  benefit 
of  tlie  Loni,  but  of  the  PubHc.  If  there  be  more  than  a 
fuffkkncy  ot  common,  the  Public  ought  not  to  be  de- 
prived of  th€  advantages  that  may  be  made  of  the  wades  ; 
\m  it  was  ill  tended  that  they.fliould  be  benefited  by  the  en- 
ciei^re  oj:  culture. 

1 2  ^\3\.V1.^^ 
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BuLLEft,J.--I  have  looked  into  the  precedents,  and  they* 
are  as  has  been  ffated  by  the  defendant's  coiUifel :  but  that 
cannot  decide  this  queftion.  For  if  in  point  of  fad  all  thofe 
precccicnis  h.ivc  been  of  cafes  where  the  Lord  of  the  Manor 
has  approved^  it  does  not  follow  from  thence  that  none  but 
the  Lord  of  the  Manor  can  approve.  The  only  doubt  (if 
there  be  any  doubt  at  all)  is  whether  thofe  ftatotes  extend 
to  waftes  that  are  nt)t  wades  of  a  Manor :  but  it  is  not  ne- 
cefTary  to  decide  that  queftion  here ;  for  the  replication  dates 
that  this  is  a  Urge  wade  within  a  Manor.  Now  it  appears 
fron  the  cafbs,  that  if  the  part  b^  fevered  from  the  Manor, 
it  does  not  prevent  its  being  approved.  **  If  the  Lord  grant 
over  the  wade,  the  alienee  may  approve."  This  is  the  prc- 
(bnc  cafe^  It  is  not  neceftary  to  go  farther  for  the  d^tetmi- 
nation  of  this  quedion ;  but  if  it  were,  I  diould  have  no 
difficulty  in  faying  that  at  Coinmon  Law  the  Lord  might 
have  approved  as  much  in  cafes  of  common  by  grant  as  of 
common  appendant.  Lord  Coke  indeed  feems  to  have  been 
of  a  different  opinion :  but  1  find  no  reafon  for  that  opi- 
nion. And  if  a  Lord  of  a  Manor,  having  looo  acres,  grant 
away  a  few  of  them  to  a  freeholder,  it  is  too  much  to  fay 
that  he  may  not  approve  any  part  of  the  refl.  I  fhould  re* 
quire  the  mod  explicit  authority  before  I  could  accede  to  fa 
ab'brd  a  propofiiion. 

Grose,  J. — declared  himfelf  of  the  fame  opinion. 

Rule  difcharged. 


Dewar,  1'.  Spak. 

On  the  falc  of  a  Wed  India  edate,  a  bond  was  taken  bf 
the  plaintifPs  father  for  the  purchafe  mcnev,  bearing  the  inJ 
tcreft  of  ihe  ifland,  namely  6  per  cent,  which  bond  was  af- 
terwards cancelled,  and  another  executed  in  England  in  Hell 
thc^et^f,  in  uhich  the  fame  intered  was  referved.  Upon  atf 
adion  of  debt  on  this  bond,  Lord  Kenyon  non-fuited  the 
plainiifF  on  the  ground  of  ufury. 

It  was  now  urged,  to  fct  afide  this  non-fuit,  that  by  thii 
datuie  14  Geo.  Ill.cnp.  79,  **  all  Securities  executed  A^rf  of 
"  or  coDccrriing  any  lands,  &c.  in  the  JVeJi  Indies,  or  /rf- 
*'  AW,  fhdll  be  valid,  provi^ded  no  greater  intered  than  ii 
"  allowed  in  thofe  places,  bc'fecurcd."  The  fird  bond  was 
therefore  certainly  legal,  and  the  fecond  being  given  in  cob* 
fequence  of  it,  and  it  being  part  of  the  agreement  at  "ihi 
time  tl  the  faie  of  the  edate  that  this'purchafe-moncj  ftioaii 
remain  on  bond,  this  is  in  the  fame  fituaticn.  ~       ' 

LoMi 
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Lord  Kenyon^  C.  J. — The  queftion  is,  Whether  a 
bond  given  by  one  perfon  to  another,  both  refident  in  this 
country,  is  valid,  though  it  rererve  ^  greater  intereft  than  is 
allowed  by  the  laws  of  this  country.  The  ftatute  1 4  Geo.  III. 
^ap.  79.  (which,  it  has  been  argued,  proteds  this  Cafe)  is 
an  enabling  ad,  extending  to  particular  cafes  therein  men- 
tioned, 'and  do^  not  reach  any  others.  Now  it  enaSs,  that 
mortgages  and  other  fecurities  refpeding  lands  in  Ireland 
and  the  Weft  Indies,  referving  intereft  allowed  in  thofe  coun- 
tries, fliall  be  valid,  though  executed  in  England :  but  it 
does  not  extend  to  perfonal  contrads.  And  if  the  prefent  at- 
tempt were  to  fucceed,  it  would  Tap  the  foundation  of  the 
flatutes  of  ufury. 

The  three  other  Judges  concurring. 

Rule  difcharged. 


Cases    in    the  Court    of    Common  Plea$»    in 
Hilary  Term,  30  Geo.  111. 

TouCH|  ontie  Demtfe  0/ VJakp,  v.  Willingale. 

This  was  a  motion  to  fet  afide  a  non-fuit  in  th^  following 
Cafe;  viz.  The  defendant  rented  certain  premifes from  year 
to  year,  and  had  regular  notice  from  the  plaintiff  to  quit. 
But,  not  quitting  purfuant  to  the  notice,  the  plaintiff  dif- 
irained  for  the  rent  due  at  the  time  the  notice  expired,  and 
alfo  for  a  quarter's  rent  wl^ich  had  afterwards  become  due 
fior  the  tiine  the  defendant  held  over  fmce  the  expiration  of 
the  naiice.  The  plaintiff  was  non  fuited  at  the  trial  of  the 
ejcclment,  on  the  ground  that  diftraining  for  rent  which  ac- 
crued ^frer  the  expiraiion  of  the  notice  to  quit,  was  a  waiver 
of  the  notice. 

Now  upon  caufe  (hewn,  the  Cafe  of  Doe  v.  Batten  (Cow- 
per,  143)  where  the  acceptance  of  rent  after  the  expiration 
of  notice  to  quit,  was  held  not  to  be  a  waiver  of  the.  no- 
tice but  a  queftion  for  the  Jury  to  find  the  intention  of 
the  parties  upon,  was  infifted  on  as  analogous  to  the  pre- 
fent. 

LofeD  Loughborough  — There  could  be  no  queftion 
of  inlemion  left  to  the  Jury,  as  the  taking  a  diftrefs  was  an 
ad  not  to  be  qualified,  and  an  exprefs  confirmation  of  the 
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GoULDj  J. — In  the  mere  acceptance  of  rent,  the  mu 
animo  is  to  be  left  to  the  Jury,  agreeable  to  Lord  Mansfiefd*s 
doSrine  in  the  cafe  in  Cowper.  But  I  agree  with  my  Lord 
Chief  Juftice,  that  the  dillrcfs  was,  in  this  cafe,  an  afik 
not  to  be  qualified,  and  amounted  to  a  conErmation  of  the 
tenancy. 

Wilson,  J.— I  am  of  the  fame  opinion.  In  Doe  v.  Bat- 
ten^ there  was  a  defign  to  deceive  the  landlord ;  and  a  qucf- 
tion,  I  remember  very  well,  was  made,  whether  he  (honld 
be  bound  by  the  terms  of  the  receipt  in  which  the  money  was 
called  Rent  for  that  direQ  purpofe;  which  was  the  ground 
of  L^ord  Mansfield*s  faying,  that  the  queftion  qu9  animo  fliould 
be  left  to  the  jury.  The  mere  acceptance  of  money  is  equi- 
voc^il  i  it  may  be  in  fatisfadion  for  the  trefpafs,  or  it  may 
be  for  rent !  and  in  an  a£tion  of  trefpafs  for  mcfne  profits, 
accord  and  fati  fadion  may  be  pleaded  in  bar  if  rent  has 
been  accepted.  There  would  be  no  doubt  but  that  the 
ph.iptifF  would  not  have  been  precluded  by  taking  a  diArefs, 
if,  inllead  of  the  year  and  a  quarter,  it  had  been  only  for  • 
rent  due  at  Michaelmas,  (}ccaufe  the  flatute  fays,  that  a 
diilref$  may  he  taken  within  fix  months  after  the  determi- 
nation of  a  Itafe,  provided  the  intereft  of  the  landlord,  and 
the  poficfllon  rf  the  tenant  continue :  the  law  in  this  rc- 
IpeS  being  altered  fmce  the  tfnje  of  Lord  Coke,  when  the 
old  notion  prevailed,  that  a  diftrefs  could  not  be  takcn^  yn- 
lefs  the  fame  relation  fubfilled  between  the  parties. 

Rule  difcharged. 

Parsons  v.  Thompsoi^. 

CASE. 

The  plaintiff  was  a  mafter-joiner  in  one  of  the  King*s 
Dock-Yards.;  the  defendant,  having  a  view  of  fucceeding 
him,  entered  into  a  written  agreement  to  allow  him,  in 
cafe  he  (hould  procure  himfelf  to  be  fuperannuated,  and  the 
defendant  fucceed  to  his  appointment,  \{\s  extra-pay  Uoxtitht 
yard-books,  exclufiveof  the  fuperannuation  money  paid  by 
Government,  during  his  life. 

An  adion  of  aflTumpfit  was  brought  for  the  extra-fay  \  Uf^ 
tiow  upon  (hewing  caufe  why  the  verdiQ  Ihoold  be  fet  afidct 
and  a  non-fuit  cnttred. 

Lord  Loughborough  delivered  thejudgmentbf  tlNti-. 
Court.  On  the  trial  of  this  caufe  two  points  were  iMfl^  '^l 
one,  whether  the  agreement  was  legal,  the  other,  whatwiii/'^ 
ihe  imapii^  of  ^xtra  pay.    Tbe  fecocid  queaion  is  inmi^^i 
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terial,  if  the  firft  be  againft  the  plaintiff.    But  it  is  to  be  ob- 
ferved»  that  if  the  conflru£tion  be  as  the  plaintiff  contends, 
that  all  which  the  defendant  tould'  receive  as  maAer-joiner 
would  be  2s.  6d.  a-day,  the  objedion  to  the  validity  of  the 
agreement  is  ftill  more  apparent ;  becaufe  it  would  have  this 
«flSed»  that  no  exertion  of  the  detendant,   for  which  ixtra 
pay  would  be  due,  would  be  beneficial  to  himfelf,   which 
might  produce  public  mifchief.     Btit  taking  the. agreement 
on  this  point  in  a  reftri£live  fenfe,  that  it  means  a  certain 
Rated  and  fixed  allowance*  beyond  2  s.  6d.  a-day,   under- 
ftandtng  it  to  be  a  defined  khoWu  (hare  of  perquifites,  we 
are  all  of  opinion  that  it  does  not  afford  a  juft  caufe  of  a£tion. 
-Every  adion  on  promifes  muR  reft  on  a  fair  and  valuable 
confideration,  which  it  is  for  the  plaintiff  to  make  out. 
What  is  the  conTideration  dated  here  ?  That  the  plaintiff  re-, 
prefented  himfelf  as  unfit  for  future  fervice,   and  entitled  to 
tt  peofion  for  the  paft.     This  he  did  at  the  requeft  of  tlie 
defendant,   on  the  promife  from  him  of  a  certain  allowance. 
Now  the  reprefentation  was  either  true  or  falfe.     If  true, 
there  was  no  ground  for  any  bargain  with  the  defendant : 
the  pluintiff  did  nothing  for  the  defendant ;    all  he  did  was 
for  his  own  eafe  and  advantage.     If  falfe,  the  public  is  de- 
ceived, the  penfion  mifapplied,  and  the  fervice  injured.     It 
is  not  ftated  that  the  plaintiff  procured  the  appointment  for 
the  defendant,  (which  would  clearly  have  been  brocage  of 
office  and  bad),  but  that  he  made  way  for  the  appointment. 
But  from  thence  no  valuable  confideration  can  arife.     Had 
the  tranfadion  paffed  with  the  knowledge  of  the  Admiralty, 
judging  of  the  cafe,  and  applying  at  thtir  difcretion  the  al- 
lowance they  are  bound  to  make,   poffibly  it  might  have 
"ftood  fair  with  the  public :    I  fay  poffibly  only  ;    to  be  fure 
the  ground  of  deceit  on  the  public  would  be  done  away. 
But  this  cafe  refts  on  a  private  unauthentic  ited  agreement 
between  the  officers  themfelves,  which  cannot  admit  of  any 
conrrdrr^Mion   fufficient  to  maintain  an  adion.     If  it  could 
Isc  proved  that  it  was  to  be  meafured  by   money  fo  as  to 
form  a  valuable  confideration,  it  muft  be  in  refpcS  to  the 
lime  when  it  was  made,  when  the  plaintiff  was  prevailed 
upon  to  retire  in  favour  of  the  defendant.     In  this  view  it 
orriainly  would  approach  very  near  to  brocage ;  it  would 
differ  very  little  in  effeS  from  felling  the  intereft  itfclf, 
though  ihtre  would  be  a  difference  in  the  (Jonduft  cf  the 
pirlyt   who  in  the  one  cafe  would  l^  paffive,  in  the  other 
diaivc.     But  his  paflive  merit,  if  I  may  ufe  the  exprcffion^ 
would  not  avail  him,  where  his  aSive  exertion  would  be  a 
^jk^cmcfif  *    The  cafe  cited  from  i  Fern.  98,  I  lUnk,  ttvv]  V)^ 
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fupported.     It  was  of  the  purchare  of  a  commidion  in  the 
army,  which  the  Duke  of  Ormcnd  rcfufcd  to  ratify,  on  the 
ground,  that  the  piaintifF  had  bought,  without  the  oth^r 
party  having  leave  to  feil,   who  had  not  bought,     t  ihould 
rather  fufped,  from  the  ufual  inaccuracy  of  the  cafes  in  Vcrr 
Don,  that  the  plaintiff  got  the  commiflion  by  fucceffion,  and 
fet  up  this  defence  asairid  the  payment  of  the  bond.     There 
IS  fomething  very  like  it  in  the  reafoning  of  the  Court,  who 
held  there  was  no  relief  againft  the  bond.     The  queflion  of 
the  confideration  did  not  occur  to  then);  and  they  feem  tp 
have  holden  that  where  commiiTtons  were  generally  faleable, 
there  was  nothing  unfair  in  fuch  a  tranfadton.     The  nest 
cafe  in  2  V^n*  308,  if  true,  is  a  decifion  undoubtedly  con- 
trary to  what  we  now  decide,  and,  I  think,  contrary  to  aq 
evident  principle  of  law.     On  the  (^ate  of  the  report,  the 
bonds  are  dire8ly  and  plainly  given  for  brocage  of  an  office 
of  truft  and  profit,  which  is  not  an  objed  of  fale.     I  have 
therefore  no  difGculty  to  fay  that  t  hold  that  cafe  to  be  ex- 
tremely ill-determined,  if  the  note  of  it  be  at  all  corre£L 
The  cafe  of  Ive  v.   AJb^  Free.  Chanc.  199.    I  think  rightly 
iletermined ;  there  was  a  purchafe  of  a  commiiTion  allowed 
to  be  fold ;  the  commiflion  was  given  up,  and  the  purchafer 
wanted  to  get  rid  of  ihe  bargain,  and  be  free  frpm  the  agrecr 
ment.     Heobjeded  that  a  commiiTion  in  the  marines  could 
Hot  be  fold ;  but  it  turned  out,  upon  examinati6n,  that  the 
fale  of  fuch  commiflions   was  permitted,  not  being  look^ 
upon  as  within  the  flatute.     I  therefore  hold  that  cafe  to 
be  well  adjuciged :  for  the  queflion  whether  an  office  is  fale- 
able  or  not,    is  a  matter  of  public  regulation,  and  not  a 
quertion  for  a  court.    If  by  public  regulation,  right  or  wroi^, 
certain  offices  are  faleable,  the  Court  pannot  fet  aftde  the 
tranfadion  for  their  fale;  the  Court  is  not  to  make  the  re- 
gulation.    Whether  by  the  general  police  of  the  country  ^xi 
individual  office  is  faleable  or  not,  is  not  a  matter  of  law. 
But  in  the  prefent  cafe  there  is  no  ground  to  fay,  that  the 
defendant's  office  was  fold  under  any  regulation,  or  that  the 
tranfadion  between  the  parties  was  carried  on  under  any 
authority,   or  with  the  confent   of  their  fuperiors.     Tbif 
agreement,  refting  on  private  contraS  and  honour,    m%j 
perhaps  be  fit  to  be  executed  by  the  parties,  but  can  onlf 
be  enforced  by  confiderations  which  apply  to  their  feeliiigfty 
and  is  not  the  fubjed  of  an  aSion.     The  law  encourages  no 
man  to   be  unfaithful    to*  his  promife,    but  legal   oUigt^ 
tionsare,  ffom  their  nature,  more  circumfcribcd  thapmbiil 
duties. 

Judgment  for  the  Defendant     '. i; . !^ . 
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//  may  not  be  improper  here  to  infert  the  Judgment  oftKi  Court 
n  «  queJiionJimiLnr  to  the  above ^  delivered  in  Michaelmas  Term, 
%lGt9  III.  in  theCafeo/GARTOKTH  V,  Feakov,  where 
the  PlaintifiF  had  procured  the  Defendant  to  be  appointed 
to  the  office  of  Cujlomer  of  the  Port  of  Carlijle^  and  had  taken 
from  him  a  declaration  that  the  office  was  held  in  trud  for 
the  Plaintiff,  and  a  promife  to  appoint  fuch  deputy  as  he 
Aould  nominate^  and  alfo  that  the  Plaintiff  fbould  receive 
ill  the  fees,  profits,  and  falarie^^^  to  his  own  ufe.  The 
(jueftion  before  the  Court  wa^.  Whether  a  non-fuit  fhould 
be  entered  on  an  adion  for  the  fees  and  profits? 

Lord  Loy<?HBOROUGH  delivered  the  Judgnientof  the 
Court  as  follows: — On  full  confideration  of  all  the  argu- 
■laents  ufed  in  this  caufe,  I  am  of  opinion  that  the  tranf- 
adion  which  is  the  foundation  of  the  adion  is  illegal,  and 
the  agreement  void.  This  tranfadion  concerns  a  public 
office,  deemed  by  law  to  be  a  place  of  public  truff,  prohi- 
bited to  be  fold  ;  and  even  the  deputation  of  which,  where 
fuch  deputation  may  be  made,  cannot  be  an  objeS  of  fale. 
The  tranfadion  is,  that  Fearon  being  appointed  by  the  re- 
commendation of  Garforth,  (hall  not  interfere  in  the  office, 
but  ihall  appoint  fuch  deputies  4s  Garforth  (hall  nominate, 
and  pay  to  him  the  profits.  The  effed  of  this  is,  that 
to  all  profitable  purpofes,  and  as  to  all  the  exercife  of  the 
office  except  as  to  figning  a  receipt  for  the  falary,  Giirforth. 
is  the  real  officer,  but  is  not  accountable  for  the  due  execution 
of  it;  he  may  enjoy  it  without  being  fubjed  to  the  reilraints 
impofed  by  law  on  fuch  officers,  for  he  does  not  appear  as 
fuch  officer;  he  may  vote  at  eledions,  he  may  exercife  in- 
^nfiffent  trades,  he  may  ad  as  a  magiftrate  in  affairs  con- 
cerning the  revenue,  he  may  fit  in  parliameiir,  and  will  be 
llife  if  he  remains  undifcovered.  If  extortion  be  committed 
io  the  office  by  thofe  appointed,  the  profits  of  that  extortion 
rcdoynd  fo  htm,  but  heefcapes  a  profecution  ;  for  not  being 
the  ading  otHcer,.  he  does  not  appear  regiftered  upon  the 
records  of  the  Exclnrquer,  and  is  not  liable  to  the  difabili- 
tiei  impoftrd  iy  the  ftatute  on  officers  guihy  of  extortion, 
who  arp  incxipiicitated  to  hold  any  office  relating  to  the  re- 
irenMC.  Whin  her  a  truft  can  be  created  in  fuch  an  office,  is 
for  the  confuit ration  of  the  Court  in  whxh  the  fuit  was  ori- 
ginally brought :  the  only  queftion  in  this  Court  is.  Whether 
the  d^reemeni  fpringing  out  of  fuch  a  tranfadion  can  fuppoit 
an  adioti } 

The  written  :^greementof  the  ajth  of  February  1773,  was 
for  iwo  purpofes;  one,  to  appoint  fuch  deputies  as  the  Plain- 
^Ibould  mmt ;  the  oilier,  to  pay  over  to  him  ^l  ihe  ^^o- 
fev% 
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fits  of  the  office.  Though  this  Cafe  has  been  argued  verf 
fully  and  very  ingeDioufly  by  the  Counfel  on  both  (tdes^  I 
do  not  recoiled  any  argument  ufed  in  fupport  of  the  (irft  pro- 
mife,  namely 9  to  appoint,  at  the  nomination  of  another^  de- 
puties, for  whom  the  perfon  ap[>ointing  is  in  point  of  Law 
anfwerable,  and  whofe  places  he  is  not  allowed  to  fell  or  bar- 
gain for.  The  argument  and  do£lrine  laid  down  in  the  Cafe 
of  Smith  V.  Corjhill  2  And.  55.  \ihich  is  fimilar  to  thtSi  are, 
that  if  one  part  of  the  agreement  were  bad»  no  adion  could 
be  matniained  on  any  other  part  which  nnight  be  good.  But 
it  is  not  ncceffary  to  reft  on  this  point,  becaufe  I  am  of  opi- 
nion that  the  agreement  is  bad  in  both  parts.  If  it  be  with- 
out any  confideiali-^n  in  a  Court  of  Law,  no  a3ion  willlie 
upon  u  ;  it  is  but  nudum pa^um.  What  then  is  the  confide- 
ration  upon  which  this  agreement  proceeds?  It  is  that 
Fearon  is  appointed  on  the  application  of  Garforth,  in  tni^ 
for  him  ;  this  is  the  confideration.  Now  what  is  this  but 
in  pl.iin  terms  this  propofition ;  viz,  that  the  Public  is 
abufed,  and  the  King  deceived  in  the  application  ?  I 
ihould  therefore  not  find  much  difficulty  to  conclude,  if 
there  were  nothing  more  in  the  Cafe,  that  the  Common 
Law  would  not  fupport  an  affumpftt  on  fuch  an  agree- 
ment. 

But  I  think  it  is  clearly  void  hy  poHiive  law  refpeding  this 
office.  The  appointment  of  any  cullomer  by  any  means  con- 
trary to  the  [iatute  12  Ric,  II.  r^^.  2.  is  a  mi  demeanor. 
That  ftatute,  though  very  ancient,  is  cerfainly  not  obfoiete  ; 
it  is  the  ftatuie  under  which  they  are  fworn  in  the  Exchequer. 
It  not  or.ly  prohibits  the  appointment,  bur  goes  on  to  fay 
that  "  none  that  purfueth  by  him  or  by  others,  privily  or 
**  oi>en}y  to  be  in  any  manner  of  office  fhall  be  put  in  the 
"  fa  me  office  or  in  Any  oihei,"and  the  5  &  6  £</.  VL  cap.  16. 
makes  void  all  promifcs,  bonds,  and  aflii ranees,  as  well  OQ 
the  part  of  the  bargainor,  as  the  bargainee.  It  is  faid  that 
this  was  no  f'lle  of  the  office,  that  no  money  has  paflfcd  en 
the  part  of  Fearon  to  obtain  it.  But  the  flatute  does  not 
(lop  there.  It  is  neither  confined  in  its  expreffion  nor 
its  inrent.  In  the  cafe  wjiere  a  perfon  obtaining  an  office 
eivfs  monev,  the  words  of  the  ad  are  extremely  general^ 
and  according  to  iheir  obvious  conftruclion  without  any  eif- 
lari^ement  nccelkrily  require  that  all  bargains  for  moneycoif- 
cerniMg  ihofc  offices  which  are  mentioned  in  the  ftatutCj  are 
and  fJial!  be  prohibited.  Now  is  it  not  clear  that  the  PUioiEMF 
hds  bargained  with  the  Defendant  ?  would  the  DefetidiM 
have  had  the  office  w^ithcut  that  bargain  ?  The  promife  wImcIi  ■ 
n  (be  ground  of  this  adion  is,  that  the  Plaintiff  {half  h«vi|'/- 
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ail  the  profits.  By  the  words  of  the  ftatote  any  profit,  how- 
trer  fmall,  wouM  have  aflPeded  the  tranfadion ;  but  here 
rbfrc  IS  a  bargain  for  the  whole.  Courts  of  Law  have  very 
properly  confidercd  this  as  a  remedial  ftatute,  and  have  con* 
flnied  it  liberally  where  the  validity  of  fuch  a  tranfaAion  has 
been  brought  before  them. 

The  cafe  of  Sir  Arthur  Ingram  has  been  cited,  and  there 
it  is  clear  that  the  tranfadion  was  not  immoral ;  it  wjs  no 
otherwife  wrong  than  as  it  was  prohibited  by  a  pofitive  (la- 
tutc.  It  was  a  bargain  between  Sir  Edward  Vernon  and 
Bir  Arthur  Ingram,  for  a  furrendcr  of  the  office  of  cofferer 
of  the  houfehotd  ;  on  the  furrcnder  of  Vernon,  Ingram  was 
appointed,  and  a  bond  given  to  account  for  the  profits.  This 
was  holden  to  be  within  the  (larute,  becaufe  he  had  charge 
of  the  king's  money  to  pay  the  houfehold.  In  that  cafe  the 
king  was  not  deceived,  the  tranfadion  was  public  and  no- 
torious, and  the  crown  was  difpofed  to  have  re  appointed  the 
officer  with  a  non  obflante ;  but  the  queflion  being  referred 
to  the  Chancellor  and  twelve  Judges,  whether  the  king  could 
by  a  non  objlaniepst  the  right  of  receiving  the  appointment 
to  Ingram,  their  opinion  was,  that  the  Cafe  was  within  the 
ftatute,  and  therefore  that  Ingram  was  difabied  from  taking 
the  office,  and  could  not  by  a  non  obftante  be  made  capable 
of  holding  it.  In  the  Cafe  of  GMph'm  v.  Tudor^  6  Mod. 
234.  which  is  alfo  in  2  Salk.  251.  which  was  mentioned  in 
the  argument,  the  tranfadion  was  between  the  principal 
and  the  deputy ;  and  the  agreement  was,  that  the  deputy  ex- 
ecuting the  ofEce  fliould  pay  to  the  principal,  out  of  the  pro- 
fits, a  certain  fum.  The  Court  there  held,  that  where  the 
agreement  was  to  pay  out  of  the  profits  a  certain  proportion 
of  the  profits,  it  was  not  within  the  fiatute ;  and  the  reafon 
given  is  very  plain,  and  carries  its  own  authority  with  it, 
namely,  that  the  principal  is  entitled  to  all  ihe  pcrquifites  and 
fct^  of  tbe  office,  and  the  deputy  to  recompencc,  as  it  were, 
on  a  qumfum  meruit  for  the  labour  he  has  in  the  execution  of 
if.  All  the  eflFed  therefore  of  fuch  an  agjreement  is,  to  af- 
crrtain  the  rtiare  which  the  deputy  (hould  have  for  the  execu- 
lion  of  tht  office.  But  it  is  remarkable  with  what  ftriclnefs 
the  CnyTts  liave  holden  that  propofition,  and  how  careful 
fhey  have  been  to  guard  againft  any  iranfadion  ihat  might 
pvt  any  colnur  to  the  principal's  receiving  a  grofs  fum  out 
nf  lire  profits  of  an  office  executed  by  a-  deputy.  For  in 
this  c^tfe^  3^  \t  is  reported  in  6  Mod,  the  agreement  was  that 
Tudor  fitouM  pay  Godolphin  200 1,  a-year,  and  it  appeared 
li(K}n  record  that  the  profits  of  the  office  amounted  to  329 L 
,  Ul».  evefjf  )ear  in  which  it  bad  been  executed  b^  TuAot  \ 
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but  as  the  (lipulation  was  to  pay  200 1,  a-year  abfolately 
vrithout  any  reference  to  the  profits  of  the  office,  the  Court 
tboiight  themftlves  bound  to  give  judgment  for  the  Defen- 
dant. Now  that  was  a  tranfadion  peife3ly  fair,  the  miftake 
in  ftating  the  manner  of  the  agreement  was  an  innocent  one; 
but  the  Court  wou'd  not  permit  the  Plaintiff  to  recover  ob 
an  agreement,  where  it  was  not  dated  on  the  agreement  it* 
felf,  that  the  payment  (hould  be  only  of  a  portion  of  the  pro- 
£t$,  and  not  an  abfolute  one  of  the  whole. 

Courts  of  Equity,  in  fetring  afide  fecurities  fuppofed  to  be 
\alid  at  law,  have  gone  by  the  fame  rule,  and  have  been  juft 
as  careful  not  to  permit  by  any  con(lru3ion  any  breaches 
to  be  made  in  the  proviiions  of  the  ftatute.  The  Cafe  of 
Loclner  v.  Strode^  2  Chan  Caf  48.  was  quoted  as  a  determi- 
nation, where  the  Court  of  Chancery  held  a  loofer  rule  with 
refp-d  to  giving  a  bond  for  the  payment  of  a  certain  fum  to 
(he  principal  appointing  a  deputy.  But  that  cafe  is,  as  moft 
of  the  others  are  in  the  fame  Book,  grofsly  mifireported  :  no 
fuch  determination  was  made>  and  bottr  <he  Aate  of  the 
Cafe  and  the  decifion  are  pejfedly  miilaken.  ihave  a  copy 
of  ii  from  Lord  Not tingh;km's  notes,  from  which  il  appears, 
that  the  Defendant,  being  (heriflF,  made  John  LocRner  his 
under- (herifF;  and  the  PlaintifiF,  who  was  the  brot^ier  of 
John  Lockner,  gave  a  bond  as  a  temporary  fecurity  tilj  the 
common  fecurity  was  given.  John  gave  a  bond  in  the  ufual 
form  from  an  under-fherifF  to  his  principal,  for  performance 
of  the  covenants  in  the  indenture;  but  the  firft  bond  was 
not  given  up.  Strode,  after  he  was  out  of  office,  arrefled  the 
PlainiifF  on  it,  who  was  obliged  to  give  bail  to  Sir  Francis 
RoUe,  the  fucceeding  fherifF  in  600 1.;  and  to  be  relieved 
was  theobjea  of  the  bill.  The  Defendant  pleaded  a  fpecial 
agieement,  ihatthebond  was  to  fecure  him40ol  by  quar- 
terly payments  for  the  under-fheriff's  place.  7  his  the  Plain- 
tiff denied,  and  alfu  infifled  that  fuch  an  agreement  was  ille- 
gal, and  contrary  to  the  flatute  23  Hen,  VI.  cap,  p.  Thc- 
Chancellor  being  under  doubts,  a  trial  was  direded,  and  the 
point  refcrvcd.  So  that  no  opinion  was  given  by  him  on  the 
Validity  of  the  tranfa'!lion.  1'he  date  of  that  Cafe  is  alfo  * 
midakcn  ;  it  is  dated  in  the  report  to  have  been  Feb.  9ff 
1 680,  but  it  was  in  faQ  in  Hilary  Term,  21  Car.  11.  But 
in  a  fubfcqucnt  Cafe,  Lord  Nottingham  very  plainly  inti-  . 
mated  uhat  would  have  been  his  opmion,  if  the  agreement 
had  been  found  good  in  law.  That  was  the  Cafe  of  Juximf'^. 
V,  Morris f  which  is  in  the  fame  book  and  alfo  mifrepoitdL^^' 
By  Lord  Nottingham's  notes  it  appears  that  a  bifhop's  ^-^^'^I 
gifliar  made  a  deputation  of  bis  office^  rendering  thereout  5)0r{b^r 
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fwrnnum  \  the  PbintlfF  cKhlbtted  a  bill  for  ain  accoi^nt,  and 
tbcDefenijnt  pleaded  thtt  it  was  wUhin  the  ftaf ute  of  5  A:  € 
Ed.  VI.  sind  that  there  ought  ro  be  no  account.     It  was  an- 
f«cred,  that  this  was  only  a  refervatiDn  of  part  of  ihc  profits^ 
ntd  ihe  principal  being  intiikd  to  the  whole,  it  was  not  lUe- 
gil;   which  (fays  Lord  Not! inghitni)   **  fccmcd  fpecious," 
Bttf,  upon  looking  into  the  bill,  it  charged  an  cxprefscove- 
nm  iopay  90  U  a-year,  without  reference  to  the  promts  oF 
tfie  ofEce*     The  plea  wa^  therefore  allowed^  and  the  bill  dlf* 
tnifled*     Thcfe  cafes  conne£l*fd,    (hew  tliat  the  opirrion  of 
the  Court  of  Chancery  at  that  lime,  in  conndering  how  far 
ibefc  fecurities  were  liable  to  be  avoided  as  conirafy  to  the 
proTiflom  of  the  llacme,  was,  that  between  principal  and 
deputy  there  might  be  a  refervation  out  of  the  profits  (though 
Lord  Nottingham  did  not  exp^e^^ly  fo  determine)  ;   but  if 
otherwife,  the  fccurity  was  dearly  bad.    In  the  cafe  of  Law  v. 
Law,  Lord  Talbot  fet  afide  a  bond,  fuppofmg  it  to  be  good 
in  a  Court  of  Law,  the  confidcration  of  which  differed  very 
Ktric  from  the   prefcnt.      On   the  part  of  the  Plaintiff,  the 
cafe  of  Bellamy  v.  Burrow  was  relied  on,  as  an  authority  to' 
(hew  that  a  Court  of  Kquity  will  permit  a  truft  to  be  created 
of  an  office,    clearly   within  the  flatute  of  J!rf.  VI.  and  on 
reading  that  cafe  with  attention,  I  admit  it  is  a  determina- 
tion full  to  the  point  for  which  my  brother  Adair  cited  it; 
and  undoubtedly  as  fuch  a  determination  it  is  of  very  con- 
fiderable  authority,  both  in  refpec^  to  the  learning  and  the 
known  integrity  of  Lord  Talbot.     But  it  is  fit  to  be  ob- 
ferved,  that  in  the  fame  cafe  there  ftands  very  fully  delivered 
Clie  opinion  of  Sir  Jofeph  Jekyll  to  the  contrary ;  and  it  refts 
upon,  an  oppoiition  between  two  very  learned  and  upright 
men.     Either  opinion  is  probable,  when  there  is  fuch  au- 
thority  for  its  fupport.    I  will  not  enter  into  the  confideration 
of  thai  cafe  ;  nor  is  it  neceffiry  to  give  an  opinion  here,  whe*' 
ther  a  iruft  can  in  any  inftancc  be  created  in  fuch  on  office. 
I  do  not  take  upon  myfelf  to  fay,  without  other  confideratioil 
than  the  prefcnt  circumffances  can  afford,  that  there  is  no 
poflible  cafe  in  which  a  truft  fit  to  be  executed  may  not  be 
crirated  in  offices  within  the  ftatute  of  Ed  VI.     This  is  not 
a  cafe  of  the  execution  of  a  truft,  tlie  cognizance  of  which; 
if  peculiar  to  a  Court  of  Equity.     Perhaps,  if  the  Maftet" 
of  the  Kolls  had  filed  on  Fearon  the  charader  of  a  truffee, 
i  Court  of  Law  might  not  think  itfelf  at  liberty  to  queftioif 
the  authority  of  the  determination.     But  the  whole  queftioir 
for  m  Court  of  Law  to  determine  is  fimply,  whether  there 
appeart  a  good  confideration  on  which  an  ajfumpjlt  can  be 
fiipponad  I  And  I  am  of  opinioD^  for  the  reafons  \  V\aN^ 
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flatedi  both  on  the  principlei  of  the  commoo  lavr,  and  be«- 
caufe  the  trar«fa61k>i)  is  in  iWfiance  of  the  (latutcs  which  hive 
been  ma<k  to  guaid  againft  evils  of  the  fame  nature,  that 
the  coDfideratiou  of  the  promife  in  this  cafe  it  bad,  that  coo* 
fequently  it  u-iil  not  fupport  an  ^ffumfffit^  and  therefore  that 
a  vcidid  mud  be  entered 

For  the  defendant. 


Cases  In  the  King's  Bench^  in  Hilary  Term, 
30  Geo.  111. 

Rbx,  V,  Guardtans  of  the  Poor  of  the  thmireds  of  'XxnH'^ 
STEAD  and  Happing,  tn  Norfolk* 

By  the  25tb  Geo.  III.  cap.  27.  any  occupier  oi  lands 
or  tenements,  u  Irhin  the  hundreds  above- mentioned ,  are 
compe^kble  to  take  apprentices  at  the  requifitioo  of  the 
Gunrdians  of  the  Poor.  A  poor  child  v^as  fo  bound  to 
}.  Keynoid?',  who  appealed  w  the  felTions;  and  the  feflions 
deieimincd,  ful  jeA  to  the  opmion  of  this  Court,  that  Rey- 
nolds, not  bein^  an  inhahitafit  of  the  diftriS,  but  an  oc- 
cupier of  lands  only,  was  not  bound  to  receive  the  appren- 
tice. 

It  was  now  argued  that  the  (latute  20  Geo.  IIL  cap.  36, 
(which  fays  no  perion  fhall  be  compelled  to  take  an  ap^ 
prentice  unlefs  hf  Oiall  be  an  inhabitant  and  occupier  of  the 
parifli)  muft  be  taken  in  pari  nuUcria  with  this  ol  the  a5th 
of  Geo.  III.  'And  that  the  Cafe  of  the  King  v.  Clapp,  be- 
bg  determined  on  the  43d  of  Eliz.  cap.  a.  does  not  aflfed 
this  Cafe. 

Lord  Kenyon,  C.  J.— Thi*^  Cafe  is  not  to  be  difiin- 
guiflied  on  principle  from  that  of  R,  v.  CJapp\  and  wc  fee 
no  rcafon  to  depart  from  the  opinion  which  we  gave  in*  that 
Cafe.     It  would  require  very  (Irong  words  to  convince  OMf  ' 
that  ti)is  particular  dtdrid  (hould  be  governed  by  a  diffecefti 
law  from  the  gene/ality  of  parifhes  throughout  the  kingdom; 
if  indeed  the  Legidature  had  ufcd  imperative  words,  we  nuift 
have  been  bound  by  them ;  but  rhere  are  none  fuch  to  tMa 
(latuie.     Heie  g:reat   (Ireis  has  been  Uid  on  the  provifo  lA 
20  Geo.  IH.  which  h.^s  the  words  *^  inhabitants  fliuf  ooca-  ;* 
piers."     Now  the  ftatuie  43d  Elix.  ufes  the  word  "  ivMUb*'- 
tantSy"    which  has  been  held  not  to  be  conBned  to  r^fSnif  f 
and  Lord  Coke,  in  his  reading  on  the  2zA  Hen.  VltL  cap.,  gw 

rclatifs 
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relative  to  the  repairing  of  bridges  by  the  inhabitants  of  coun- 
t\tBp  fays,  that  the  word  **  irAabitanis^^  includes  thofe  who 
occupy  lands  10  the  county,  though  they  do  net  refide  there 
For  fome  puq>ores  **  inhabitatits*^  znA  "  occupiers"  are  fyno- 
nymous  terms.  Where  a  perfon  derives  a  benefit  from 
property  which  he  occupies  in  a  pari(h,  he  is  liable  to  con- 
tribute to  the  eafe  of  it;  and  in  Rex  v.  Clapp^  we  obferved 
that  this  was  one  of  the  modes  by  which  he  was  to  con- 
tribute to  the  eafe  of  his  parifli.  If  indeed  the  Legiflature 
had  added  the  word  "  refiants'*  to  <^  inhabitants'*  in  this 
h&  of  Parliament,  that  would  have  confined  this  burden  to 
perfons  adualty  refiding  within  the  parith. 
The  three  other  Judges  concurring. 

Order  of  feflions  quaflied* 


RiXf  V,  Inhabitants  9/'Bridg£WAT£R« 

Thonias  Baftard's  children  were  removed,  by  ordir  of  two 
JufticeSy  from  Cardiff  to  Bridgewater. 
T2»e  ieffions  confirmed  the  order. 

CASE. 

T.  Baflard  was  rated  at  Cardiff,  as  tenant  in  the  land-tax- 
book  (in  vkhich  book  the  landlord  alfo  was  named)  but  be- 
fore any  tax  had  been  paid,  he  abfconded.  At  the  reqaeft 
of  the  landlord,  and  to  fave  him  from  the  payments,  the 
CoUedor  went  to  diftrain  Baftard^s  goods.  A  child  of  Baf« 
UsA\  about  thirteen  years  old,  who  was  in  the  houfe,  begged 
tbnn  not  to  diftrain ;  but  went  with  them  to  a  neighbour, 
%ho  paid  t}«  Colle&or  the  money,  and  took  the  change  and 
a  receipt*  The  landlord  was  prefent  at  the  whole  tranf- 
afiion. 

The  C0U1.T  faid^  the  money  was  raifed  for  Baftard's  ufc, 
and  an  ad  ion  would  lie  againft  him  for  it.  If  this  friend 
had  not  inEcrfcred^  Baibrd's  goods  would  have  been  taken. 


Both  orders  quaibed. 


ReX| 


lift  k  i  NG^S     Be  NCR, 

IIex,  v.  Inhabit  ants  of  WalTON  in  the  DALt. 

R.  Cunliffc  was  removed  by  order  of  two  Juftices  frort 
Walton  to  Kirkham.  The  feflTions,  Mpon  appeal^  quaflied 
the  order. 

CASE. 

The  pauper  had  an  original  fettleitient  !h  Kirkhdm ;  btit 
afterwards  bound  himfelf  apprentice  by  indenture,  under 
which  he  fervcd  two  years  in  Waltch.  By  the  indenture,  the 
pauper  covenanted  to  provide  himfelf  in  provifion,  lodging, 
apparel,  and  phyfic,  during  the  term ;  and  the  mailer  was 
to  pay  him  five  (hilling^  a  wefek  for  the  firft  three  years  i 
fix  fhillines  a  week  for  the  two  next  years ;  and  feven  (hiU 
lings  a  week  for  the  remaining  time.  I'he  indenture  was 
written  ond  proper  ftamp,  but  no  additional  dtlty  was  paid^ 
according  to  the  ftaiute  8  Anne,  cap.  9.  (which  voids  any 
indenture  where  a  duty  ad  vahrern^  on  the  apprentice- fee  or 
any  thing  in  lieu  thereof,  has  not  been  paid.)  The  appel- 
lant*, produced  this  indenture  in  proof  of  the  fettlemelit  in 
JValtottt  which,  the  Tcfpondents  contended,  was  inadmiflible 
evidence,  and  In  itfclf  void;  but  the  ftfTion^  upon  the  ap- 
peal, admitted  it  in  evidence,  and  quaAied  the  olrder  of  two 
Juflices. 

LordKenyon,  C.J. — The  principal  queftion,  relative 
to  the  additional   Hamp-duty,    cannot  be  decided  on   this 
cafe,  as  it  is  now  ftatcd.     I  believe  it  is  the  praSice  at  the' 
(lamp-ofTice  to  fet  a  value  on  thefe  forts  of  benefits,  as  a 
matter  of  courfe,  when  the  indentures  are  carried  to  them. 
Now  here  the  apprentice  ftiptiiated  to  provide  himfelf  with 
certain  things,  which,  it  is  (aid,  the  mafter  is  bodnd  by  law 
to  provide  for  him,  and  for  which   it  is  contended  an  ad- 
ditional flamp  duty  ought  to  have  l)een  paid,  becaofe  it  is 
a  benefit  to  the  maimer :  but,  on  the  other  hand,  the  mafter 
was  to  make  certain   weekly   payments  to  the   apprenlioe. 
Then   how  can   we  fay  that   ihefe  payments  were  ndt  ad 
equivalent  for  the   maintenance,  &c. }    1  believe  they  are 
much  more      But,  before  we  can  decide  the  material  queA 
tion,  the  Juftices  muft  find  the  fad,  whether  thefe  pay- 
ments were,  or  were  not,  an  equivalent.     I  therefore  ftorfl* 
oufly  avoid  giving  any  C'pinion  on  the  general  queftion;  avd'..'* 
it  is  enough  for  me  to  fay  at  prefent,  that  it  docs  not  appepi' :'-, 
but  that  the  mafter  gave  an  equivalent  for  the  benefit  whil^.;^ 
he  received.  ..'3 
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BuLLERy  J-— I  do  not  fee  any  thing  like  a  benefit  to  the 
mafter,  for  which  an  additional  .duty  ought  to  have  been 
paid.  The  maftcr  covenanted  to  pay  the  apprentice  fo  much 
^r  week;  that  cleaily  is  not  within  the  ftatiite.  Then  it 
was  provided  that,  in  cafe  the  apprentice  ihould  be  ill,  and 
unable  to  perform  his  bufinefsy  or  negleS  to  do  it,  he  (hould 
not  receive  any  wages :  but  this  was  no  benefit  to  the  mafler  ; 
it  was  only  an  agreement  that  hcjbould  hot  pay^  but  not  that 
heJbfmU  receive  any  thing. 

Order  of  feffions  confirmed. 


iRsx,  V.  Cook. 

The  defendant^  who  is  pofl-mafier  at  Kingflon-upon- 
Tbames,  was  convided  before  a  Juflice,  under  the  26th  of 
Geo.  Ilf.  cap.  51,  for  letting  a  horfe  to  travel  pofl,  with- 
oot  a  ftamp*ticket ;  and  alfo  for  not  inferting  an  account  of 
the  fame  in  his  weekly  account.  He  appealed  to  the  fef- 
fions, who  affirmed  the  convi£tion>  fubjed  to  the  opinit)n 
of  the  Court.  The  chief  circumdances  of  the  cafe  were 
as  follows :  a  letter  was  forwarded  to  the  poft-houfe  at  King- 
Hon,  with  the  following  way-bill ,  figned  by  the  Poft-Maf- 
fer-General :  "  For  Us  Majejly*s  fpecialferviccy  to  thefeveral 
•*  deputy 'pojl'tnafters^  between  Portfmouth  and  London^  with 
••  the  utmoji  expedition^  1  he  defendant  immediately  dif- 
pitchedit,  by  a  man  and  horfe,  to  the  pod -houfe  in  London, 
The  letter  was  from  the  Governor  of  Portfmouth  to  the  Se- 
cretary of  State,  and  wholly  related  to  the  public  concern^ 
of  the  kingdom,  and  to  no  private  matter  whatever.  The 
defendant  was  allowtfd  three-pencea  mile  for  this  conveyance^ 
in  his  account  with  the  Poft- office.  No  (lamp- ticket  was 
ddivered  to  the  pofc-boy  with  the  horfe,  at  the  time  he 
wcot»  and  no  account  of  the  letting  fuch  horfe  was  inferted 
in  the  weekly  account,  wh-ch,  under  his  licence  to  let  poft- 
horfetf  the  defendant  is  required,  by  the  Aatute,  to  keep; 
The  cafe  alio  flated,  that  the  King's  MtfTengers,  going  on 
the  public  fervice,  always  pay  the  pod-duty  for  horfes  hired ; 
and  that  letters  to  the  public  offices,  though  on  government- 
fervicc,  arc  always  paid  for  at  the  Poft-office. 

I.ORi*  Ken  YON,  C.  J. — Generally  fpeaking,  in  the  con- 
Aruaion  of  aQs  of  Parliament,  the  king,  in  his  royal  cha- 
fader,  u  cot  included,  unlefs  there  be  words  to  that  cffed. 
This  has  been  likened  to  fcveral  cafes  to  which  I  cannot^ 
by  any  means^  affimilate  it :  it  has  been  faidy  that  if  the  diit j 
be  i^ot  paid  for  fuch  an  exprefs  as  the  prefent^  bccaut^  u  \«- 
— "  ■   M^  K  \^\K^ 


iitcd  to  public  l>uriners»  the  escifc-diities  will  not  bo  paid 
at  the  pubhc  offices ;  but  ezctieable  commodities  arc  things 
promifcui  ufuf^  on  which  the  duty  is  payable  before  it  is  knowQ 
by  whom  they  are  to  be  conftimed.  It  was  very  properly 
decided  in  Rex  v.  Wekher^  that  a  conveyance  by  catpreEi  is 
not  exempt  from  the  payment  of  the  duties  impofed  by  this 
z&  of  parliament,  if  there  be  an  immediate  (iibjeA  go  whom 
the  tax  will  fail.  But  this  is  the  cafe  of  a  public  exprefs,  qq 
the  fervice  of  Government.  The  ftat.  2$  Gea  IIL  cap.  51. 
§.  4.  ena£b  ''  that  for  and  in  refped  of  every  horfe  hired 
by  the  mile  or  (lage,  to  be  ufed  in  travelling  pod,  there 
(hall  be  charged  a  duty  of  1  ^d.  tor  every  mile  fuch  horfe 
Ihalt  be  hired  to  travel  poft;''  and  the  i$th  fedion  enads^ 
<'  that  the  pod-mailer  (hall  afk,  demand,  and  receive  of  and 
from  the  perfin^  cr  perfmt^  hring  tAe  fame  the  fiim  of  i^d. 
per  mile,  &rc.  Now  in  this  cafe,  wbP  can  be  lisid  to  be  the 
perfon  hiring  the  horft  I  Tiie  packet  was  {ent  for  the  ufie  of 
Government ;  and  it  paffed  through  the  hands  of  the  di£« 
fercnt  poft-maders,  who  forwarded  the  exprefs  io  confer 
qutnct;  of  an  official  duty  incumbent  on  them.  But  they 
cannot  be  faid  to  be  the  perfons  hii  ing  the  horfes  within 
tl)c  meaning  of  the  ad.  My  opinion  proceeds  on  the  ground 
that  this  was  on  the  fervice  of  Government ;  and  the  cafe 
dates,  in  exprtfa  terms,  that  the  packet  contained  a  letter 
dijeded  to  one  of  the  principal  fecretaries  cf  date,  mi4  tiat 
ft  wa*  not  on  any  private  buftncfi  ivhattveVy  but  wholly  related 
to  the  pHhIic  concerns  of  this  kingdom^  Now  although  there  is 
no  I'pecial  exemption  ot  the  king  in  this  ad.of  parliament,  yet, 
I  am  of  opinion,  that  be  is  exempted  by  virtue  of  his  pre- 
rogative, iri  the  fame  manner  as  he  is  virtually  exempted 
frx>m  the  43  l:liz.  and  every  other  ad  impofing  a  duty  or 
tax  on  the  luKjeas.  And  1  underdand  that  the  horfes,  car- 
rying the  mail,  were  never  deemed  liable  to  the  poflrhorib 
duty. 

The  three  other  Judges  concurring. 

Order  of  feflions  quadieij. 


RXX  V.  JOTHAM. 

The  trudees  of  a  didenting  meeting  at  Bradford  in«itc4 
John  Lloyd  to  become  their  minider,  which  he  accepted^ 
and  officiated  as  fuch  for  two  years,  when  he  received  e-difv 
m:iTai,  figncd  by  part  of  the  congregation ;  and  the.  doiCi 
have  fince  been  diut  agaiod  him.    There  is  aa  cadowflM|f 
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for  the  tninider  of  this  meeting;  and  Lloyd  conceived  him- 
feif  appointed  for  life,  unlcfs  he  fhouid  mifbehave. 

On  (hewing  caufe  why  s  mandamuf  (hould  not  go  to  re- 
ftore  him,  it  was  dated  that  he  had  behaved  improperly  in 
mny  inftances ;  htd  flandered  his  congregation  from  the  pul- 
pit ;  that  he  harf  not  obtained  a  licence  as  hy  hw  reqirired ; 
oorcoRipKcd  with  the  regobtions  of  the  TotcrafioiT-Aa. 

It  WIS  argued  cwir'a,  that  thefe  forms  need  not  be  ftated 
t»  obttf D  a  mtmdamus ;  and  that  in  the  cafe  Rex  v.  Barker^ 
(j  Bur.  1165)  the  mandamus  was  granted  upon  (hewing  the 
odowRMnf;  theeledion;  and  the  removal. 

Lord  Kixyok,  C.  J. — There  is  no  doubt  but  that  1 
iKmiamus  Kea  \n  thefe  cafes,  where  there  ts  an  endowment^ 
if  a  proper  cafe  be  made  out.  But  h  is  neceflary  for  a  party 
ippljing  for  a  mandamuf  to  be'^reftored  to  any  office  to  make 
out  a  frima  facie  title  to  Tuch  oflice,  and  (hew  at  leaft  that 
he  has  compKed  with  all  the  forms  neceifary  to  conftitute 
his  right.  Here  it  does  not  appear  that  the  party  applying 
has  gone  through  all  thofe  ceremonies  which  the  panicuiar 
ftSt  of  which  he  is  a  member  has  made  neceffary.  f  am 
mcKned  alfo  to  think  that  the  party  appkying  (hould  have 
(hewn- his  compliance  with  the  requifites  of  rhe  Toleration- 

Aa. 

AsHftURST,  J. -^t  think  this  application  not  fufficiently 
feanded;  ir  »  not  enough  for  rhe  complainant  to  (late  his 
fupfofithn  that  he  was  defied  for  life  ;  he  ought  x6  have 
fliewfr  the  grounds  of  it.  And  in  oppo(i:ion  to  this,  the 
other  party  has  (hewn  anindancein  which  the  congregatiort 
exercifedthe  right  of  removing  the  minifter. 

BvLLER,  J. — The  Kiftg  V.  Barhry  was  the  cafe  of  a 
wmdamufto  admit:  and  there  is  a  great  deal  of  difierence  be- 
tween that  and  a  mandamxis  M  rrjhre.     The  former  is  granted 
menly  to  enable  the  parry  to  try  his  right,  without  which 
hewouM  be  hit  without  any  legal  remedy.     But  the  Court 
have  always  looked  much  more  ftridly  to  rhe  right  of  the 
Bfrty  tpp^yit^g  for  a  mandamus  to  be  rellored.     In  thefe  cafes 
ne  iBoft  (hew  a  prima  facie  title ;  for  if  he  had  been  before  re- 
■  gufariy  pdmiiied,  he  may  try  his  right  by  bringing  an  adioil 
f  fcf  money  had  and  received  for  the  profits.     Therefore,  in 
I  Iffder  to  entitle  himfeif  to  this  extraordinary  remedy,  he  muflf 
by  (uch  Fads  before  the  Court  as  will  warrant  them  in  pre- 
IlinOiPg  that  the  right  is  in  him  ;  whereas  here  no  fiiQs  have 
been  dated  to  fliew  the  ground  of  his  title.     Therefore  I  am 
ckarly  of  npiiitoit,  that  this  mandamus  ought  not  to  be  granted. 
Jv  of  the  fame  opinion. 

Rule  d\(cV\«r^. 


l^z  .King's    BbkcHst 


Curry  v.  Edensor. 

1  he  defendant  purcliafed  cotton  for  the  plaintiff,  as  his 
broker^  and  engaged  for  half  per  centr  to  guarantee  him 
againft  lo{s  on  the  re-fale ;  fome  time  after,  the  cotton  was 
re-fold  at  a  great  lofs,  but,  for  feveral  days  after  the  goodi 
were  bought  and  guaranteed  as  above,  the  market-price  was 
confiderably  higher  than  at  the  time  of  the  firft  purchafe. 

Upon  an  adion  to  recover  the  lofs  fuftained  by  the  re- 
fale,  a  verdid  was  given  to  the  pbintiff  for  the  amount. 
Two  queflions  arofe  on  the  trial,  ift,  Whether  a  writtea 
minute  of  the  fird  purchafe^  which  proved  the  guarantee, 
ought  to  be  admitted  in  evidence,  the  fame  not  being  flamp- 
cd,  as  required  by  ftat.  33  Geo.  III.  cap  58.  2dly,  Whe- 
ther the  fubfequent  rile  of  price  did  not  exonerate  the  de- 
fendant's guarantee.  Thefe  queflions  now  came  for  the  con- 
fzdcration  of  the  Court  upon  a  motion  for  a  new  trial. 

Lord  Kekyon,  C.  J. — When  the  firfl  objcQion  was 
m^de  at  the  trial,  I  thought  that  it  was  not  taken  without 
fome  ground ;  but,  on  looking  into  the  A.&  of  Parliament, 
I  am  of  opinion  thai  this  is  not  fuch  an  agreement  as  is  re- 
quired 10  be  ftamped.  For  it  was  made  at  the  time  of  the 
original  ccntracl  or  fale  of  thefe  goods,  and  related  to  thefuJe- 
of  them.  But  the  grouRd,  on  which  1  proceed,  is  on  the 
merits  of  the  caufc.  I  do  rot  impute  to  the  plaintiflF  any 
mifconducl,  but  that,  being  a  fpeculator  in  cotton,  he  was 
not  fatibfied  wi:h  the  moderate  profits  which  he  might  have 
gained,  but  wiiicd  for  a  flill  higher  rife  in  the  mirkei ;  and, 
having  waited  too  long,  he  now  wiihes  to  be  indemnified 
at  the  expcnce  of  the  defendant.  But  I  think,  on  the  fair 
conflruilion  of  the  contraQ  of  indemnity,  that  the  defen- 
dant is  difchurgjil  untJer  the  circumdances  which  have  hap- 
pened;  for  the  fair  imj  ort  of  ti.e  contradt  is,  that  the  de« 
iendant  (hould  guaranty  to  the  plaintiff  that  he  fhould  be 
€nal)led  to  make  a  profit  of  the  cotton  ;  and  there  was  cvi- 
dcncc  to  ihcw  tliat  there  had  been  a  gradual  rife  in  rhe 
market  for  three  weeks  afterwards,  during  which  time  the 
plaintiff  might  have  made  confiderabie  profits  if  he  had 
chofcn  to  avail  hiniftlf  of  the  opportunity.  And  having  Ipft 
that  opporiuni:y,  I  think  he  cannot  now  have  recoiirle  ta 
tile  defendant,  if  the  agreement  had  been  that  the  defear.  ', 
dam  was  bound  fo  give  the  plaintiff  information  refpefttifC  .  \ 
the  time  when  thcfe  goods  could  be  re-fold  to  the  gfcaUll  ,r 
advantage,    there  would  have  been  fome  ground  for  tte  ^ 
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pUintifTs  argument :  but  that  was  not  neccflary ;  and  in- 
deed it  appears  that  the  plaintiiF  muft  have  been  fully  apprifed 
of  the  gradual  rife  of  the  market,  as  he  was  in  the  habit  of 
attending  it.  If  this  were  not  fufficient  to  fatisfy  the  contra^ 
of  indemnity,  no  other  line  could  be  drawn.  Therefore  I 
am  of  opinion  that  there  ftiould  be  a  new  trial. 

AsHHURST,  J.— I  agree  with  my  Lord  on  both  points. 
As  to  the  firft:  this  is  within  the  exception  in  the  23  Geo. 
III.  cap.  58.  l*his  was  not  indeed  a  contra6l  for  the  fale  of 
goods,  but  arifing  out  of  a  contra6l  for  the  fale  of  them ; 
therefof-e  it  is  relating  to  the  fale  of  them.  But,  on  the  other 
ground  1  am  of  opinion  th;it  a  new  trial  (hould  be  granted ; 
for  it  docs  not  follow  that,  provided  the  plaintiff  z&cd  bonj 
fide^  he  was  at  liberty  toieep  the  goods  as  long  as  he  pleafed ; 
he  ought  to  have  taken  advantage  of  the  rife  of  the  marker, 
and  could  not  indulge  himfelf  in  any  further  fpeculation  at 
the  expence  of  the  defendant.  It  would  be  unjuft  to  put  fuch 
a  confirudion  on  the  conrrad ;  for  then  there  would  be  no 
limits  to  the  defendant's  rifle,  and  the  advantage  would  be  all 
on  the  fide  of  the  plaintiff. 

Duller,  J. — In  anfweringthe  firft  objeSion,  the  coun- 
fet  for  the  plaintiff  have  taken  two  different  grounds;  ifl, 
contending  that  this  was  a  mere  parol  agreement  only,  and 
was  not  affeoicd  by  the  written  evidence ;  and,  adiy,  that  if 
this  written  entry  muft  be  taken  as  evidence  of  the  con- 
trad,  it  need  not  be  (lamped.  As  to  the  firft,  I  am  clearly 
of  opinion  that  it  muft  be  confidercd  as  a  contraft  in  writing, 
and  that  there  exifled  but  one  con  trad  in  writing  between 
thefe  two  parties.  If  the  plaintiff  had  relied  on  the  parol 
evidence  only,  the  witneG,  who  was  called  to  prove  it, 
would  hare  been  aflced,  on  his  crofs-examination,  whether 
or  not  It  was  reduced  to  writing ;  and  if  he  had  anfwcred  in 
tlie- affirmative,  no  parol  evidence  could  have  been  given  of 
it.  This  was  all  one  entire  contraQ,  the  foundation  of  which 
Ac  defendant's  agreement  to  indemnify  the  plaintiff 
*ny  lofs  which  might  arifc  on  the  re -fale  of  thefe 
Bat,  notwiihilanding  this,  I  think  that  this  entry 
fifed  not  W  (lamped:  and  this  appears  from  the  manner  in 
which  I  h^vc  already  confidered  the  contrad.  For  this  was 
A  conir;i*  1  direflly  for  the  fale  of  goods,  or  at  leaft  it  was  a 
ronffaO  relating  to  the  fale  of  them.  If  the  contraft  of  in- 
demtnty  had  not  eitifled.  ihere  would  have  been  no  contrad 
whaicvcr  letween  the  plaintiff  and  the  original  vendors  of 
I  be  CO  no  a 

Bur,   on  the  merits,  the  defendant  is  entitled  to  a  tvev^f 
e  meaning  of  the  guarantee  feenc\s  10  mt  \.oVjfc 
'/  /  y*tf  cng^ige  (faid  the  defendant)  that  you  n\:\y  feW 
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the  cottons  for  as  much  as  you  gave  for  them."  That  is  the 
full  extent  of  the  conira£l:  if  foi  it  remains  to  be  enquired 
whether  the  pluntifF  could  have  foiii  the  goods  at  an  ad« 
vtnccil  price,  and  whether  or  not  he  has  been  guilty  of  ncsg* 
ligcnce  in  not  having  fo  done.  There  is  no  doubt  upon  tho 
evidence,  but  tiiat  he  might  have  rc-foM  them  at  a  confi- 
dcrable  advance.  But  it  is  obje^ed  tha^  it  does  not  appear 
that  the  piaintifF  kneiv  of  the  rife  of  the  market,  and  that 
the  defendant  was  bourd  to  give  him  notice  of  it.  To  thi| 
it  may  be  anfweredf  that  the  plaintiiF,  having  engaged  in  « 
mercanrile  tranfadion,  and  having  fpeculated  on  the  rife  and 
tall  of  the  mafketi  was  bound  to  take  notice  of  the  true  ftate 
of  it.  In  fuch  4  cafe  as  this,  where  there  was  a  contifiiied 
advance  in  the  price  for  three  w^ek^,  it  was  not  neccflary  for 
the  dcfcnLJant  to  call  on  the  plaintifF  to  re*fcll  the  goods.  If 
indeed  there  had  been  a  fudden  rife  in  the  market  for  %  few 
hours,  pr  for  one  morning,  and  that  was  known  to  the  de*^ 
fendant  and  not  to  the  plain: i(F,  the  former  would  not  have 
been  difcharged,  unlefs  Ik  had  informed  the  Utter*  who 
then  negleQcJ  to  take  advantage  of  it.  But  here  ^t  it  clear, 
upon  thce\idence|  that  the  pl^'mtiflF  might  have  made  (bme 

ains,  if  he  had  chofen  to  avail  himfclf  of  the  opportunity. 

ie  neglcfled,  however,  to  take  that  opportunity,  and  chofe 
to  fpeculate  dill  further,  but  that  he  could  not  do  at  the  de- 
fendant's riik ;  for  if  he  Wi^^  have  profited  by  a  re*fale  of 
his  goods^  and  difi  not,  (hat  is  fuiScient  to  difcharge  the  de* 
fendant. 

Grose,  J. — It  doc?  not  feem  neccflary  to  determine  whe* 
iher  or  not  this  cnntrad  was  in  writing  ;  if  it  were,  I  IhouM 
lie  inclined  to  diflfer  from  my  brother  Bulkr,  I  rather  think 
it  was  a  contra£l  by  par^l^  founded  indeed  on  a  contraft  in 
writing.  The  agreemert,  on  which  this  adion  is  broughtt 
was  a  contrad  of  indemnity ;  of  wbiqh  the  written  contraA 
between  the  original  parties  formeil  no  purt.  However,  I 
am  clearly  of  opinion  that,  whether  this  was  lb  or  not,  tbii 
writing  was  admiilible  in  evi^nce,  though  not  (lampedf  as 
it  related  to  thfale  •f  goods.  On  the  other  ground,  I  thiflk 
that  the  contrad  of  indeninity  cannot  be  conflrucd  to  OOD- 
tinuc  in  force  at  all  evaits^  till  the  goods  ihould  be  fold,  bc 
that  time  whcp  it  might.  But  the  conftrudion  put  upoii  k 
by  my  brother  BuUcr^  is  the  true  one,  that  the  defendant  cf* 
gaged  that  the  plaintiflFffi/^^/  re-fell  the  goods  to  advaatiget 
and  as  there  is  no  doubt  on  the  evidence,  but  that  that  might 
have  been  done,  I  think  the  defendant  is  difcharged,  and  thif 
there  ought  to  be  a  new  trial. 

Rule  abfolute  for  a  sew  triiL 
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Masom  v.  LiCKBARROw.  Ill  the  Exchequer-Chamberj 
In  Error. 

Judgment  of  the  G)urt  of  Error  in  this  CauTe,  WA^  deli- 
vered in  thie  Excheqner^Chamberi  Feb.  ii^  I790>  by 
the  Lord  Chief  Juftice  of  tlic  Court  of  Common  Pieas^  as 
follours : 

Lord  Loughborough. — ThisCafecomeibefore-thc 
Coarti  on  a  demurrer  to  the  evidence ;  the  general  qucftion 
thcrcfare  isi  Whether  the  fads  offered  in  evidence  by  the 
PiaihtiflFs  in  the  adion  are  Aifficient  to  warrant  a  verdi£t 
in  tbeir  favour  ? 

The  Fads  are  ihortly  thefc.  On  the  126  of  July  1 786, 
UcITrs.  Turings  (hipped  on  board  the  (hip  ^ndcavour^  of 
«hich  Holmes  v^as  mafkr^  at  Middleburgh  to  be  carried  to 
Liverpool,  a  cargo  of  goods  by  the  order  and  diredibns, 
and  on  the  account  of  Freeman  of  Rotterdam,  for  which,  of 
the  Tame  date,  bills  of  lading  were  figned  on  behalf  of  the 
mafter,  to  deliver  the  goods  at  Liverpool,  fpecified  to  be 
fliipped  by  Turings,  to  order  or  to  afligns.  On  thefame  2 2d 
of  Jaljf  two  of  the  bills  of  lading  were  indorfed  in  blank  by 
Tarings,  were  tranfmitted  by  them,  together  with  an  in- 
voice of  the  goods  to  Freeman  at  Rotterdam^  and  were  duly 
rtetived  by  him,  that  is,  in  the  courfe  of  the  pofk^  one  of 
the  bills  being  ret&ined  by  Turings.  I  take  no  notice  of 
there  being  four  bilfsof  lading,  bccaufe  on  that  circumllance 
I  lay  no  flrefs.  On  the  23th  of  July,  bills  of  exchange  for 
a  fam  of  477  i. ;  being  the  price  of  the  goods,  were  drawn 

Sf  Turings,  and  accepted  by  Freeman,  at  Rotterdam,  and 
tectnan  on  the  fame  day  tranfmitted  to  the  Plaintiffs  in  the 
Mfkh  tnerchants  at  Liverpool,  the  bills  of  lading  and  in- 
flicfy  which  he  had  received  from  Turings,  in  order  that 
Ihe  goodtt  might  be  fold  by  them  on  his  account;  and  of 
ihff  fame  dite  drew  upon  them  bills  to  the  amount  of  520 1, 
which  were  duly  ^accepted,  and  have  Tifice been  paid  by  them; 
and  fiir  which  they  have  never  been  reimburfed  by  Frec- 
mm,  who  becjmo  a  bankrupt  on  the  1 5th  of  Augufl  fallow- 
ing. The  bi})«  accepted  by  Freeman  for  the  price  of  the 
good*  Aiipptd  hy  l^Jring«,  had  not  beconift  dueCn  the  15th  ' 
of  AafuCI,  but  ort  notice  of  his  bankruptcy,  they  feitt  the 
bili  of  Utlifig,  wh^h  remained  in  their  cudody,  to  th;  De- 
fendinu  ai  LJ¥erpi:Jol,  with  a  fpecial  indorfemcnt,  to  deliver 
to  ihifti  and  HO  iv  frtr ;  which  the  Defendants  received  on  the 
*9ih  of  Augflft  I  j%(j,  together  with  the  iilvpicc  ot  vV\t  epoia, 
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and  a  power  of  attorney.  The  fliip  arrived  at  Liverpool  on 
the  28th  of  Augoft,  and  the  goods  were  delivered  by  the 
mailer,  on  account  of  Turings  to  the  Defendants,  who  on 
demand  and  tender  of  freight,  refufed  to  deliver  the  fame  to 
the  Plaintiff's. 

The  Pcfendants  in  this  Cafe  are  not  flake  holders,  but 
they  are  ip  efFe6t  the  fame  as  Turings,  aod.4he  pcfTeffion 
they  have  got  is  the  poficiTion  of  1  urings.  The  PlaiotiflFs 
claim  under  Freeman,  but  though  they  derive  a  title  under 
him,  they  do  nut  reprefent  him,  fo  as  to  be  anfwerable  for 
his  engagenienfSy  nor  are  they  affe6led  by  any  notice  of  thofc 
C  rcumllances,  w.hich  would  bar  the  claim  of  him  or4>(  his 
alTignces.  If  they  have  acquired  a  legal  right,  they  have 
acquired  it  honed ly,  and  if  they  have  trufled  to  a  bad  titlCf 
they  are  innocept  fuffcrcrs.  The  qucflion  then  is.  Whether 
the  MainttiTs  have  a  fup^rior  legal  title  to  that  right  which 
on  principles  of  natural  juflice,  the  original  holder  of  goods 
not  paid  for,  lias  to  maintain  that  poneffion  of  them,  which 
he  actually  holds  at  the  time  of  the  demand? 

The  argument  pn  the  part  ot  the  Plaintiffs  aflerts  that  the 
indcT.ement  of  the  bill  of  lading  by  the  Turings,  is  an 
aJTignnient  of  the  property  in  the  goods  to  Freeman,  in 
the  fame  manner  as  the  indorfement  of  a  bill  of  exchange  is 
an  afTignnienl  of  the  dtbt.  That  Freeman  could  aifign  over 
that  property,  and  that  by  delivery  of  the  bill  of  lading  to 
the  Plaintiffs  for  a  valuable  conHderation,  they  have  a  juft 
right  to  the  property  conveyed  by  it,  not  affeded  ty  any  claim 
of  the  Turings,  of  which  they  had  no  notice.  On  the  part 
of  the  Defendants  it  is  argued,  that  the  bill  of  lading  is  not 
in  its  nature  a  negotiable  inftrument;  that  it  more  refem- 
hles  a  c/iofi  in  a^iort,  that  the  indprfcment  of  it  is  rot  an 
aUignment  that  conveys  any  intereff,  but  a  mere  authority 
to  the  confjgnee  to  receive  the  goods  mentioned  in  the  bill  ; 
and  thcrefoie  it  cannot  be  made  a  fecurity  by  the  configneej 
for  money  advanced  to  him ;  but  the  pcrfon  uho  accepted  it 
muff  iland  in  the  place  of  the  confignee,  and  cannot  gain 
a  better  title  than  he  had  ta  give.  As  thefe  propofittons 
on  either  fide  feem  to  be  flated  too  loofely,  and  as,  it  ia 
of  great  importance  than  the  nature  of  an  inflrument  fo 
irequent  in  commerce  as  a  bill  of  lading,  fhould  be  clearlj 
defined;  I  think  it  nectflary  to  flate  my  ideas  of  its  naioro  - 
and  cffe6^. 

A  bill  of  lading  is  the  written  evidence  of  a  contrad,  fcr 
the  carriage  and  delivery  of  goods  fent  by  fea,  for  a  certaia  . 
freight.     l*he  contrad,  in  legal  language,  is  a  contra&irf 
bailment,  2  Lord  Raym,  912.  In  the  ufual  form  of  the  coOt: . 
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traS,  the  undertaking  is  to  deliver  to  the  order  or  afligns  of 
the  ihipper.     By  the  delivery  on  board,  the  (hip-mallcr  ac- 
quires a  fpecial  property  to  fupport  that  poflfeflion  which  he 
holds  in  the  right  of  another,  and  to  enable  him  to  perform 
his  undertaking.     1  he  general  property  remains  with   the 
ihipper  of  the  good<,  until  he  has  difpo^ed  of  it  by  fome 
aS  fufficient  in  law  to  transfer  property.     The  indorlcment 
of  the  bill  of  lading  is  (imply  a  dire&ion  of  the  delivery  of 
the  goods.     When  this  indorfement  is  in  blank,  the  holder 
of  the  bill  of  lading  may  receive  the  goods,  and  hib  receipt 
vjlldifcharge  the  fhip-madtr ;  but  ;lie  holder  of  the  bill,  if 
it  came  into  his  hands  cafually,  witliout  any  jud  t  tie,  can 
^uire  no  property  in  the  goods.     A  fpecial  indorfement  de- 
fines the  pcrfon  appointed  to  receive  the  goods ;  his  receipt 
or  order  would,  I  conceive,  be  a  fufficient  difcharge  ro  the 
ihip-mafter ;  and  in  this  reipe&  i  hold  the  bill  of  lading  to 
be  ailignable.     But  what  is  i:  that  the  indoifement  of  the  bill 
of  lading  affigns  to  the  holder  or  the  indorfee?    A  right  to 
receive  the  goods,  and  to  dilcharge  the  (hip-nivftcr,  as  h  iving 
performed  his  undertaking.     If  any  farther  effe£i  be  allowed 
to  ir,  the  pofleirion  of  a  bill  of  lading  would  have  ecre.itcr 
force  than  the  a^ual  polTeflion  of  the  goods.     Pofleflloii  <;f 
goods  \^  prima  facie  evidence  ot  title ;  but  that  pofi'ciTK^n  m  ly 
be  precarious,  as  of  a  depofir ;  it  may  be  criminal,  as  <i  a 
thing  (lolen  ;  it  may  be  qualified,  as  of  tilings  in  the  cutlody 
of  afervant,  carrier,  or  a.ador.     Mere poilcilion  without  a 
juft  title  gives  no  propert)  ;  and  the  perfon  10  whom  luch 
poflfefTion  is  rranslcrrcd  by  delivery,  muft  take  his  hazard  of 
the  title  of  his  author.     The  indorfement  of  a  bill  of  hding 
diflfers  from  the  alignment  of  a  choff*  in  a^ioti^  that  is  to  fay, 
of  an  obligation,  as  much  as  debts  difTcr  from  effects.  Goods 
io  pAwn^  goods  bought   betore  delivery,    goods  in  aware- 
hoafCf  or  nn  (hip-board,  may  all  be  alfigned.     The  order  to 
deliver  is  an  allignment  of  the  thing  itlVlf,  which  ought  to 
be  delivered  on  demand  ;  and  the  right  to  fuc,  if  ihe  demand 
biertified,  is  attached  to  the  thing.     The    cafe   in  1   Lord 
Rmymm   271.  was  well  determined  on  the  principal  point, 
,  iImC  the  confignee  might  iiumiain  an  adion   or  ihc  goods, 
becaule  he  had  either  a  fptcial  |>iorerry  in  them,  or  a  right 
of  «dion  x>n  the  contrad:  and  )  alTcnr  to  the  ciQum,  that 
,bt.migbt  aiTign  over  his  right.     But   (he  quellion  reiiuins, 
vbftt  right  pafles  by  the  firll  indorfement,  or  by  the  aflign- 
mcnt  of  it?    An  aflignmenr  ot  goods  in  pawn,  or  of  goods 
fcopghtbut  not  delivered,  cjnnot  tranfmit  a  right  to  take  the 
!)igjp  without  redemption,  and  the  other  without  the  payment 
I  price.     As  the  indorfement  of  a  bill  ot*  ladU^^  \s  ?lw 
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aflignment  of  the  ^onds  thtmt'elve.s  u  iliiTers  eflfentially  from 
the  indorfemeoc  oi  a  biit  of  cKchaDge:  which  is  the  ttfrtgn- 
ment  of  a  dchl  due  to  the  payee,  anil  which|  by  the  cuftom 
of  tfiide)  pafiet  the  whole  intereft  in  the  debt  fo  compieteiy, 
chAt  the  holder  of  the  bili  ior  a  valuable  coiifidetation  with- 
<^ai  notice,  is  not  affc8cd  even  by  the  crime  of  the  perron 
from  whom  he  received  the  bill. 

Biilr.  of  lading  dtfler  etTentially  from  bills  of  exchange  in 
Bnothcr  re'.^cd. 

B'lls  rf  exchang^^  can  cniy  be  ul'cd  for  one  given  purpofe, 
ramelv,  to  ext^-iid  cr».»ii  by  a  fptcdy  transfer  of  the  debt, 
uMch  one  pcifon  owtrs  to  aiuMher,  to  a  thiid  perfon.  BiHs 
cf  lading  may  be  afiigned  for  as  many  difTtrent  purpofcs  aa 
gocd^mav  be  delivered.  1  hcv  may  be  indorfed  10  the  true 
cv  !t:  cf  ihc  goods  by  the  freitjhter,  who  adsVnerely  as  hi* 
ic.^  .int.  I'hey  m^ty  be  indorfed  to  a  faSor,  to  fell  for  the 
o#nct.  ''I'hey  m^y  be  indcrfcd  by  the  feller  of  the  goods 
to  the  buyef.  They  are  not  drawn  in  any  certain  form- 
Thcy  fometir3C6  do,  and  fometimes  do  tiot,  ezprefs  on 
vhofe  account  and  rifk  the  goo(is  arc  iliipped.  They  oft  en » 
cfpccially  in  time  ot  war,  expfeFs  a  falfe  account  and  rifle. 
'^Ihey  feidom,  if  ever^  bear  upon  the  face  of  them  any  in- 
dication of  the  purpofe  of  the  indorfcmenL  To  fuch  an 
inflrument,  fo  rarious  in  its  life,  it  Ictms  impoilible  to  ap- 
ply the  fame  rules  as  govern  the  indorfement  of  bills  of  ex- 
change. The  filer.ce  of  all  authors  treating  of  commercial 
law  is  a  ftrcng  argument  that  no  general  ufage  has  made 
them  negotiable  ^i,  biili.  Some  evidence  appears  to  have 
been  given  in  other  cafes,  that  the  received  opinion  of  mer- 
chants v^as  againil  their  being  fo  negotiable.  And,  unlefs 
there  was  a  citari  eAabliriicd  general  ufage,  to  place  the  af- 
fignment  of  a  bill  of  lading  upon  the  fame  footing  as  the 
imiorfement  cf  a  bill  of  exchange,  that  country  which  (hould 
Ct\i\  adopt  fucli  a  law,  would  lofc  its  credit  with  the  reft  of 
tiie  commercial  world.  For  the  immediate  confequence 
would  be,  to  prefer  the  intereft  of  the  refidenl  fi£kors  and 
their  creditors  to  the  fair  claim  of  the  foreign  confignor. 
It  would  r.i*:  be  much  Icfs  pen.icious  to  its  internal  com- 
rr.ercc  ;  i-r  every  cafe  of  this  v.  iture  is  founded  in  a  breach 
ct  ccry.^'^.iiiicc,  al\«  a)  $  attended  with  a  fufpxion  of  collulioii^ 
iMt]  :-..ids  to  a  dani^erous  «^nd  falTo  rreHir,  at  the  hazard  and 
tuynr.ct  oi  'he  fair  trader.  It  b  Ms  of  ladins<  are  not  ns* 
gW'aUe  >:  biils  of  exchange,  land  ye:  are  alfignablei  whtt 
IS.  the  f.' t>fet|uencer  That  the  aiHgnee  by  indorfem«ct  nftrfl 
fiujirirr  onilcr  what  title  the  bills  have  come  to  thchdindsof  die 
piiifcn  from  ^honi  he  lakes  tlKni.     Is  this  taoTt  diffitiife 
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than  (o  enquire  into  the  title  by  which  goods  are  fold  or  af- 
figned  ?  In  the  cafe  of  Hartcp  v.  H^are,  jewels  de[x)ntcd 
with  a  goldfcnith  were  pawned  by  him  at  a  banker's.  Waft 
there  any  imputation,  even  of  negled,  in  a  banker  t rutting 
lo  the  apparent  pofleffion  of  jewels  by  a  goldfrniih?  Yet 
they  were  the  property  of  another,  and  the  banker  fuflfered 
the  tcfs.  It  is  received  law,  that  a  fador  may  fell,  but  can* 
not  pawn,  the  goods  of  his  coniisrnor.  Patterjon  v.  Tajb^ 
%  Sir,.  I  i  78.  The  perfon  therefore  who  took  an  ailignment 
of  goods  from  a  fa6ior  in  fecurity,  could  not  retain  them 
againft  ttie  claim  of  the  confignor;  and  yet,  in  this  cafe, 
the  fador  might  have  fold  them,  and  embezzled  the  money. 
It  has  been  argued,  that  it  is  neceflary  in  commerce  to  raife 
money  on  goods  at  Tea,  and  this  can  only  be  done  by  aflign« 
ing  the  bilis  of  lading.  Is  it  then  nothing,  that  an  afHgnee 
of  a  bill  of  lading  gains  by  the  indorfement?  He  has  all  the 
right  the  indorfer  could  give  him  ;  a  title  to  the  poiTefTion 
of  the  goods  when  they  arrive.  He  has  a  fafe  fecuriiy,  if  he 
has  dealt  with  an  honed  man.  And  it  feems  as  if  it  could 
be  of  little  utility  to  trade,  to  extend  credit  by  affording  a 
facility  to  raife  money  by  unfair  dealing.  Money  will  be 
negotiable,  in  every  cafe  where  there  is  a  fair  ground  of  cre- 
dit: but  a  man  cyf  doubtful  charaSer  will  not  find  it  fo  cafy 
to  raife  nnofiey  at  the  ri(k  of  others. 

Ihe  conchjfions  which  follow  from  this  reafoning,  if  it 

be  joft,  are,  ift,  That  an  order  todire£t  the  delivery  of 

goods  indorfed  on  a  bill  of   lading  is  not  equivalent,  nor 

even  analogous,  fothe  ailignment  cf  an  order  to  pr.y  money 

hj  the  indoriinnent  of  a  bill  of  exchange.     2(ily,  That  the 

negotiability  of  bills  and  promiflbry  notes  are  founded  on 

the  cuftom  of  nierchants,  and  pofitive  law:  but  as  tnce  is 

.  no  pofHtve  law,  neither  can  any  cullom  of  merchHnis  «;>;>'»y 

.lofiich  an  inilrument  as  a  hill  of  lading.     3dlv,  Th^t  ir  is 

ibiereferc  not  negotiable  as  a  bill,  but  airignable;  and  pafll's 

C«c;h  right,  and.no  better,  as  the  perfon  aflignirg  had  in  it. 

•This  \m&  propofition  I  confirm  by  the  confideration,  ihat 

"•Amri  delivery  of  the  goods  doe<i  not  of  itfelf  transtei  an  ab- 

ftfcile ownerihip  in  them,  v^ichouta  title  of  property;  nnd 

Ifeal  rtffi  fffidorfemem  of  a  bill  of  bding,  as  it  cannot  in  acy 

•  flUfelTinsfer  jnore  right  than  the  a6lu;il  delivery,  cannot,  in 

jUntfmiit,  pafs  the  property ;  and  I  therefore  inter,  that  the 

iit^  imhrfcmnii  ctLti  in  no  cafe  convey  an  abfolute  properr\. 

itlMir  however  lie  faid,  that,  admitting  an  indorfemetit  of 

,  ;;||4ill  bf  hding  does  not,  in  all  cafes,  import  a  transfer  of 

;^||ki(ffli|iefty  of  the  goods  configned ;  yet,  where  the  goc<ls 

;-/^|||lilMlr;id[|Bv«ttd  would  belong  to  the  indoEi&^  oi  v\v&  ViixW^ 


no  ExcHEc^KR    Chamber, 

and   the    indorfement  accorripanics  a    litle  of  property,    it 
cuglu  in  law  to  bind  ihe  conllgnor,  at  lead  with  lefped  to 
the  ir.tL.cd  of  thiid  parties.     This  argument  has,  I  confefs, 
a  very  fpecious  appearance.     The  whole  difficulty  of  the 
cafe  lefts  upon  it;  and  1  am  not  furprifed  at  the  impreflion 
it  has  made,  having  long  felt  the  force  of  it  myfelf.     A  fair 
trader,  it  h  faid,  i>  deceived  by  the  mifplaced  confidence  of 
the  cchlljrmir.     'J  he  purchafer  fees  a  liile  to  the  delivery  of 
the   gocdj,  placed  in  the  hands  of  a  man  who  offers  them 
to  fall'.     Goods  not  arrived  are  every  day  fold,  without  any 
luiV»cK)n  of  dillrefs,  on  fpeculaiions  of  the  faireft   nature. 
The  purchafer  places  no  credit  in  the  confignee,  but  in  the 
ir.doffemcnt  produced  to  him,  which  is  the  a£l  of  the  con- 
fignor.     'I  he  firft  confideration  which  aflfcds  this  argument 
ib,  t!iat  it  proves  too  much,  and  is  inconftdent  with  the  ad- 
nAfi'on.     But  lu  us  examine   what  the  I^gai  right  of  the 
vendor  is,  and  whether,  with  refped  to  him,  the  aflignee  of 
Ills  bill  of  lading  {lands  on  a  better  ground  tiian  the  con- 
iignee  from  whom  he  received  it.     I  ftate  it  to  be  a  clear 
piop<»fiiion,    that  the  vendor  of  goods   not  paid   for  may 
retain  the  poffellion  againft   the  vendee ;  not  by  aid  of  any 
equity,  but  on   grounds  of  law.     Our  oldeft  books  confidor 
ihe  payment  of  the  price  (day  not  being  given)   as  a   con- 
dition precedent  implied  in  thecontraft  of  fale;  and  that  the 
vemlec  cannot  lake  the  goods,  nor   fuc  for  them,  without 
tender  of  il.e  price.     If  day  had  been  given  for  payment, 
and  'he  vendee  could  fupnort  an  adion  of  trover  againil  the 
vendor,  the  price  unpaid  mud  be  dedu&ed  from  the  da- 
Jiiaijc**,  in  the  fame  manner  as  if  he  had  brought  an  a6lion 
on  the  contra6V,    for  the  non-delivery.     Srife  v.  Prefcot,   i 
Jtk,  245.     Th.c  falc  is  not  executed  before  delivery:  and, 
in  the  rnapllciiy  of  former  times,  a  delivery  into  the  a3ual 
p<»{r.irion  of  the   vendee  or  his  fervant  was  always  fuppofed. 
in  the  vaiiety  and  extent  of  dealing  which  the  increafe  of 
commerce  ha'i  int'^oduced,  the  delivery  may  be  prefumeJ 
from  circumllanccs,  fo  as  10  veft  a  property  in  the  vendee. 
A  delhnaiion  of  the  goods  by  the  vendor  to  the  ufc  of  the 
vtndee;  tl^e  marking  them,  or  making  them  up  to  be  de- 
li', ceo  ;    the  removing  them  for  the  purpofe  of  being  de!i- 
\4:r(ii,  may  all  entitle  the  vendee  to  Atk  as  owner,  to  aflign 
^tlJ  to  ma'mt-iin  an  a6tion  ag^.nfl  a  third  perfon,  into  whofe 
luiniis  they  hrivc  come.     But  the  title  of  the  vendor  i»  ncTcr 
cT.:ircly  drvelled,  till  ihc  gnods  have  come  into  the  pofleffion 
i\  tlie  vendee.     He  has  therefore  a  co.iiplcte  right,  for  jnft  - 
c^^uftr,  to  retracl  ihc  intended  delivery,  and  to  (lop  thegoodt 
y.7  /'•.//;'//;/.     'J'hc  ca!'cs  determined  in  our  courts  of  hw  iMva* 
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confirmed  this  doSrine,  and  the  fame  law  obtains  in  other 
countries. 

In  an  a£tion  tried  before  me  at  Guildhall,  after  theiafi 
Trinity  Term,  it  appeared  in  evidence,  that  one  Bowering 
had  bought  a  cafk  of  indigo  of  Verrulez  and  Co,  at  Am- 
fterd^im,  which  was  fent  from  the  warehoufc  of  the  feller, 
and  fhipped  on  board  a  vcflTcl  commanded  by  one  Tulloh, 
by  the  appointment  of  Bowering.     The  bill  of  lading  were 
made  out,  and  fignedhy  TuUoh,  to  deliver  to  Bowering,  or 
order,    who  immediately  imlorftrd  one  of  them  to  his  cor- 
rcfpondcnc  in  London,  and  fent  it  by  the  pod.     Verrulez, 
having  information  of  Bowering'sinfolvency  before  the  (hip 
failed  from  the  Texel,  fummoned  Tulloh,  the  (hip-mader, 
before  the  Court  at  Amderdam,  who  ordered  him  to  fign 
other  bills  of  lading,  to  the  order  of  Verrulez.     Upon  the 
arrival  of  the  ihip  in  London,   the  fiiip-mafter  delivered  the 
goods,  according  to  the  laft  bills,  to  the  order  of  Verrulez. 
This  cafe,   as  to  the  practice  of  merchants,  deferves  parti- 
cular attention  ;  for  the  judges  of  the  Court  at  Amderdam 
are  merchants  of  th.e  mod  extcniivc  dealings,  and  they  are 
afliftcd  by  very  eminent  lawyers.     The  cafes  in  our  law, 
which  I  have  taken  fome  pains  to  coIle<^  and  examine, 
are  very  clear  upon  this  point.     Snee  v.  Prefcot^  though  in 
a  Ccurt  of  equity,  is  profcffedly  determined  on  legal  grounds 
by  Lord  Hardwicke,  who  was  well  verfed  in  the  principles 
of  law ;  and  it  is  an  authority,  not  only  in  fupport  of  the 
right  of  the  owner  unpaid,  to  retain  againd  the  confignee, 
but  againd  thofe  claiming  under  the  confignee  by  alTignment 
for  valuable  confideration,   and  without  notice.     But  the 
cafe  of  Fearm  v.  Bowers^  tried  before  Lord  Chief  Judice 
Lee,  is  a  cafe  at  law,  and  it  is  to  the  fame  effed;  as  Snee  v. 
Jhr^foot^     So  alfo  is  the  cafe  of  the  Afftgnees  of  Burghallv. 
H&wtirJi  before  Lord  Mansfield.      The  right  of  the  con- 
fignor  ro  dop  the  goods,  is  here  confulered  as  a  legal  right. 
li  will  make  no  difference  in  the  cafe,  whether  the  right  is 
Cunfideied  as  fpringing  from  the  original  property  not  yet 
iran^ferred  by  delivery,  or  as  a  right  to  retain  the  things 
iu  a  (fledge  for  the  price  unpaid.    In  all  the  cafes  cited  in  the 
courfcof  the  argument,  the  right  of  the  confignor  to  ilop 
the  gogds  ts  admitted  as  againd  the  confignee.     But  it  is 
contended,  that  the  right  ccafes  as  againd  a  perfon  claiming 
under  the  confignee  for  a  valuible  confulerahon,  and  with- 
out noUce  that  the  price  is  unpaid.     To  fupport  this  po- 
faion,  it  IS  oecefTary  to  maintain  that  the  right  of  the  con- 
fignor is  not  a  perfed  legal  right  in  the  thing  itfelf,  but  that 
fbuaded  upon  a  perfonal  cxcepilou  to  xVv^  cati- 
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Agnee,  which  wotiM  preclude  his  (ienkind  as  contrary  to  good 
iliith,  and  unconfcion<«ble.  If  the  confignor  had  nokgat 
title,  the  queflion  between  him  and  the  bona  fide  purchafer 
from  the  confignee  would  torn  on  very  nice  confiderarions 
of  equity.  Biit  a  legal  lien,  as  well  as  a  right  of  property^ 
precludes  thefe  confiderations;  and  the  adnritted  right  of  the 
confignor  to  (loptlie  goods  in  tranfitu  as  againft  the  coniignee, 
can  only  reft  upon  his  originat  title  as  owner,  not  devefted, 
or  upon  a  legal  title  to  hold  the  pofleflion  of  the  goodft,  vXk 
the  price  is  paid,  as  a  pledge  for  the  price.  It  has  been  af- 
ferted  in  the  courfe  of  the  argument,  that  the  right  of  the 
confignor  has,  by  judicial  deierminations,  been  treated  as  n 
mere  eqfikable  claim,  in  cafes  between  him  and  the  con-^ 
fignec.  To  examine  the  force  of  this  aflftrtion,  it  is  nece^ 
fary  to  take  a  review  of  the  feveral  determinations. 

The  firft  is  the  Cafe  of  IVrhght  v.  Campbell^  4  Burt.  7iO^€^ 
on  which  the  chief  ftrefs  is  laid.  The  firft  obfervation  that 
occurs  upon  that  Cafe  is,  that  nothing  was  detennined  by 
it.  A  Cafe  was  referved  by  the  Judg6  at  Nrfi  Ptitis^  o* 
the  argument  of  which  the  Court  thought  the  faft»  imper- 
k&\\  ftated,  and  ilirefted  a  new  trial.  That  Cafe  cannot 
therefore  be  ur^cd  a?  a  decifion  upon  the  point.  But  it  is 
qrjorcd  as  comamiBg  in  the  report  of  it  an  opinion  of  Lord 
Tlfanstield,  rha<  the  right  of  the  confignor  toAcp  the  goods 
ct^nnot  be  fct  up  againft  a  third  perfon  claiming  under  an 
indorfement  for  value  and  without  notice.  The  anthority 
of  fuch  an  opinion,  though  no  dectfion  had  followed  upon 
ir,  would  dcferved-y  be  very  grcsr,  froifi  the  high  refpeO 
due  to  the  experience  and  wifdom  of  fo  great  a  Judge.  BiK 
I  am  not  able  to  difcover  that  his  opinion  was  delivered  te- 
thar  extent,  and  I  afient  to  the  opinion  as  it  was  delivered^ 
and  very  correfHy  applied  to  the  Cafe  then  in  queftion. 
lx>Fd  Mansfield  is  there  fpeaking  of  the  confignnient  cpf ' 
goods  to.  a  f^^or  to  fell  for  the  owner;  and  he  very  truly 
obferve^,—  ift,  That  a6  againft  the  fa6lor,  the  owner  may 
retain  the  goods;  2dly,  "i  har  n  perfon  into  whofe  hands  thfe 
faSor  has  paffed  the  confignment  with  notice,  is  exaflHy  in  . 
the  fame  fKuuion  with  the  faSor  himfelf ;  3dly9.Tha^»' 
hgnfi  fide  purchafer  from  the  fa6tor  Ihall  have  a  right  to  HfcO' 
delivery  of  the  good?,  b^caiife  rhcy  were  foW^nJjfifr,  aiiifr 
by  the  owner's  own  autiiority.  11  the  owner  oT  the  goodll^ 
entrnft  another  to  (ell  them  for  him,  and  to  receWe  tte  . 
price,  there  is  no  doubt  but  that  he  has  bound  hirafelf  (ir 
deliver  the  goods  to  the  purchafer;  and  that  wouM  Mkf 
equally,  if  the  goods  had  never  been  removed  from  IBSt^ 
warifboufe.     1  he  queftion  on  the  fi^b«  of  the  configMT  lir ;. 
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&QP  and  reuin  ihe  goods  can  never  occur,  where  the  &dof 
h^i  %(Ud  ftrldly  according  to  the  orders  of  hU  pnacipil* 
WdJi  where,  conrtquently,  he  has  bnund  him  by  hii  con* 
ir$a.  There  wouUi  be  no  poJUKIe  ground  for  argument  in 
the  Caie  now  before  tlvc  Court,  if  the  iMamtini  in  the  action 
^\bd  matiHainy  that  1  urings  and  Cc  had  fold  to  there  by 
(be  inteiveotioaof  Freeosan,  and  were  ilicrcforc  bound  ejc 
cnira^u  10  deliver  the  goods.  Lord  Mansik-id's  opinion, 
upon  the  direS  qi>4:l)'onoT  the  right  of  iik  conii'gnor  to 
ftop  the  good*  agamft  a  thir%i  p^rty,  who  hasolMained  an  iiw 
^OTrfecnenf  of  the  bill  ot  ladinir,  is  quoted  in  favour  oi  the 
confignorj  as  delivered  in  livo  Caie^at  Nifi  Prius\  S^fftMc 
tr."  Cujf,  in  1771*  and  Si^jk^f  v.  La  Riviere  in  1785.  Ob- 
fcrxntion?  are  niade  on  thcfc  cafe^i  that  they  were  governed 
by  particular  circuniftanccs ;  and  undoubtcdlV)  when  there 
is  not  an  accurate  and  agreed  (late  of  them,  no  great  ftrefs 
can  be  laid  on  their  authority.  The  Cafe  of  Caldwell  v. 
Ball  is  improperly  quoted  on  the  part  of  the  Plaintiffs  in  the 
adioQf  becaufe  the  queftion  thcTT-  wai  on  the  priority  of 
confrgoncenis,  and  the  ri^ht  of  the  conl;enor  did  not  come 
under  coo/lderation.  The  Cafe  of  Hibbcrt  v.  Cartrr  was 
9lfo  cited  on  the  fame  fide,  not  as  having  decided  any  quef- 
tion  upon  the  conflgnor^  nghi  to  ilop  the  goods  hut  a« 
cAabliftliag  a  polition,  that  by  the  inJcrrcmi'ut  of  the  bill 
of  lading,  the  property  was  fo  coiT^plctely  tran:.J"crrcd  to  the 
indorfee,  that  the  (hipper  of  the  gr.i^»is  had  no  lor.crcran  in* 
furable  intcreli  in  them,  'Jhe  bill  uf  J  w'v-^.z  in  tliat  Caie  hJid 
been  indorfed  (oa  creditor  of  the  Ih  |'{>.'>  ;  and  undoubtedly 
if  the  fa£k  had  been  a^  it  was  at  £r.l  fn  ^.riofeuj  (hat  the 
oargo  had  been  accepted  in  pavment  of  t!i'  He>t,  the  conclii* 
fioa  would  have  been  jud;  fvr  Uie  p:«'f'Orty  of  the  goods* 
^ndfehc  ri^Ly  would  have  completely  pan'eil  from  the  (hipper 
^  the  indorfee;  it  would  have  amounted  to  a  fale  etecuted 
fiir  a  coTifideration  paid.  But  it  is  not  to  be  inferred  from 
ihal  Cafe,  that  an  indorfcmcnt  of  a  bill  of  ladint^,  the  gooiU 
iMMimng  at  (he  riOc  of  the  f])ipper,  transfers  the  property 
f^tl|al  9  policy  of  infurance  upon  them  in  his  nam^r  would 
WTiwdf  The  greater  part  of  the  configomciits  from  die 
Wtft  Indies,  and  all  countries  where  the  bilarKeof  iradeia 
ijlienQur  of  England,  arc  made  to  a  crediior  of  the  tliipper; 
Iw  die|:  are  00  difcharge  of  the  debt  bv  inJorfcment  of  the 
tritb-oC  lading;  the  expence  of  infurance,  freight,  duties, 
.•reall  cKiarged  to  the  /hipi^er,  and  the  net  proceeds  alone 
.  op.  If^  applied  to  the  difcharge  of  hi>  debt.  That  Cafe 
i'llas  00  application  to  the  preft-nr  qiieflion.  And 
l^elltbo. Cafes  that  have  been  colle£l^d,  il  doe&  iv<A  «^ 
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yt^f  r-  V -/r*  ■  '.  ■'.-  'y^>'  &  :;'::c  I'o-i  agiinft  the  Icgtl  right 
M  ••'^  %'j-'y  \  ".  .  v>  •-*  e->:#di  in  tranfiiu^  before  the 
^.v  *  rr^».  ->f',  V  ^  -vt  :}  I  Courr.  When  a  point  of  kv 
1*;,'-,  ,:  '-  ;;*:-•*.  cvrjctm  in  ibc  daily  buiisefs  of  the 
w.  -;  ,i  T  •-^->.y  v-  ct^,  I  he  event  of  it  fixes  the  paUic 
ai'«f.*>,r,  rr.rt'i;  :rc  opinion,  and  regulates  thepra^iceof 
tJ/A'  v,.V/ are  ir^ftr^^flcd.  But  where  do  fuch  decifion  hu 
in  h-A-l  e/.4ijrjed,  i?  is  impoiTible  to  fix  any  ftandard  of  opi- 
xiuu^  i;p<m  ioofe  rep^iii^  of  incidental  arguments.  The  rale 
tlir.rcforf:  which  the  Court  is  to  lay  down  in  thisCafe,  will 
h4V':  rlircffe/Iiy  wA  todiftorb^  but  to  fettle  the  notions  of  the 
«/>frirn':rcial  part  of  this  country,  on  a  point  of  very  great  ioH'- 
|iorr:incc,  a^  it  regards  the  fecurity,  and  good  iaith  of  thdr 
\\A\\\.\i'\\ux\'\.  For  thefe  reafons,  we  think  the  judgment  of 
the  Court  c/f  King's  Bench  ought  to  be  reverfed. 

Rkx  V,  Downs  and  Gowan,  Efqrs. 

Tlv  Dvlcntlmts,  being  Jufticcs  of  the  Peace  for  the  city 
simllil«nv  o('  Willminfter,  convicted  R  Turnery  by  vir- 
inr  x\\  ru-  '^iiifufe  5  Qco  III.  r.  46  In  the  penalty  of 
4«r-  I'M  1^'lir'i*  Cmh  and  Rum,  being  excifeable  Liquon, 
wii'uMi.  ii  •  :  y\\\,\  liccnfed  fo  10  do.  The  SelTions  upon 
Ap|*<Ml  *]iiaihc\i  \\x  Convii^ion  fahjed  to  the  opinion  of  th« 
Coin;. 

C     A     S     F. 

'•Titrnrf\  at  hi<  liOiifc  in  St.  Jan"»e?,  Wellrr.'ir.Cer,  fold  Gin 
^v  vc  ail.  Vic  pri\!\?cc*."i  n  regul-^r  Exr:;}  cpL-e  licecce  to  fell 
//•;■ ' •;■/ nouf  !■  C; i t »  r>  ;  a nd  al : 0  a n  a  1  e- he l:  1  e  1 : cence  from  two 
Jll^llvC^  .M  W  cf^•;r.;■.rl•C'r  iR.  B.  Sheridan  and  G.  Rcid  tfqrs.) 
m  1  he  inis!  rorm,  to  tell  Seer,  ale,  un..*!  nrJur  excifeohle  liquors, 
coated  S  X .  7C^.  I "  ^  S.  Rm  rr  Pv-  ricf  u  as  g'.vcn  bv  the  High 
<^^^l1i:l^^  o:  ii»-\  mtviinc  of  liillicc:  rog-ant  Lcences  on  the 
d  \  Ih!^  I'ocivc  uas  criinTcc).  nor  an v  orders  given  by  the 
liirtu'cv  »or  ih;ii  purnofc.  Or  tbi  roth  of  Augufi,  17S81 
TCt'iiJn:  ortvr-  wt-rc  cvin  re  the  M*er  Conftab^e,  togiveno- 
*K'«  o  fi  ;^.'r-:,;' fyi.v *•??;;  o»  "liifticer- to  {Tan:  licences  in  the 
pariih  o!  Si  1>«!nes.  or.  tIh  iTiH  o\  Scpicmbcr  foUowirg; 
i  »i  n  1 1  r  <  m  nrt  o :  ^  1 1 1  c  h:  \W-  O  i-  te  •  ui;i  n  r  >  a  nci  fr  vera  1  c:ber 
Jiidvov  iPii  pHi!  »j':»nr»t  iu-epce> :  hii:  ro  anniicaiios  wis 
motV  hv  'I  I!'  :«c'    !,  }    :»p\    iia=^nrt  a:  n.a:  mceriru:. 

A  ftarnN*.    \\,\*  i-    n-   z'   F/;^-    oiv..:irfo  certain  regala- 

ti'^sn^  ^^r  \\t'!l:r'n<>  1^    n$ini!-»\.    £   oA-jfior,  ot  itit  0*j  ^ 

l^««r««g'/  inio  V  H.o;;  ■^:--  mt^  r^'.  ..rn;.ir/..oCr.:  oi  burgefib,  to 
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aft  as  aldermen's  d^pu^r^s  ad  in  the  city  of  London ;  but 
no  magiArates  were  appointed,  nor  were  the  inhabitants  in-  ^ 
corporated.  This  aS  is  fl;iH  in  force.  In  the  reign  of  Cha.  IL 
Juftices  were  afligned  under  the  great  feal^  and  from  time 
to  time  fince  have  been  affigned  to  keep,  the  peace  within  the 
liberty  of  the  dean  and  chapter  of  the  coliegiate  church  of 
Saint  Peter,  Weftoiinftcr,  the  city^  borougA,  and  town,  of 
Weftminfter  in  the  county  of  Middlefex,  and  Saint  Martin's 
U  Grand,  Londo^ ;  ^and  certain  tetters  patent  iflued  under 
the  great  feal,  dated  5th  of  Auguft,  in  the  23d  year  of  the 
prtfent  reign,  direded  (amongft  others)  to  the  defendant9 
M  the  two  Juftices,  who  granted  the  ale-houfc  licence,  af- 
%pii^  them  to  k^p  the  peace  within  the  liberty,  &c.  as 
jbove.  The  city  and  liberty  of  Weftminfter  is  locally  fituate 
in  the  county  of  Middlefex.  It  has  been  cuftomary  fince 
|he|latute  made  in  the  a6th  year,  of  the  reigii  of  Geo.  II.  c.  31. 
in  many  divifions  of  the  faid  city  and  liberty  of  Wcftminfter, 
to  grant  licences  at  otAer  times  tSan  at  the  time  prefcrihcd  by 
that  ilatute  as  well  as  at  the  time  and  under  the  regulations 
ofit. 

Counfel  in  fupport  of  the  Order  of  Seflions  for  qualhing 
the  Conviftion,  Mr.  Pigot  and  Mr.  Garrow. 

In  fupport  of  the  ConviSion,  Mr.  Erjkine  and  Mr. 
Shepherd.  . 

It  appears  by  the  Cafe  above  ftated,  that  the  conviQion 
was  made  upoi?  a  prefumption  that  the  licenfe  granted  to 
Turner  by  the  two  Juftices,  Sheridan  and  Reid,  was  njoid, 
not  being  granted  at  a  general  meeting  convened  and  no**- 
tified  in  the  manner  dlreded  in  the  ftatute  of  the  26  Geo.  IF. 

Mr.  Pigot^  in  fupport  of  the  order  of  Seflions  upon  which 
Ins  Convi£tion  was  quaftiedy  ftated,  ift,  that. the  ftatute  5 
Jeo.  III.  f .  46.  under  which  this  convidion  was  made,  ex- 
ends  only  to  felling  ale,  beer,  &c.  but  not  to  dijiilled  fpiri^ 
uQUf  liquors;  and  2dly,  thzt  Turner  having  an  ale  licenfe 
[which  he  contended  was  legally  granted)  and  alfo  an  ezcife 
icenfe,  he  had  juftly  incurred  no  penalty  whatever.  The 
ZovKT  direSed  him  to  begin  with  the  ad  objeSion  firft. 
He  then  faid,  after  premifing  that  the  Stat.  2  Geo.  II.  c  28. 
f  1 1,  enads  that  no  licenfe  ftiall  be  granted  but  at  a  gene-i^ 
•al  meetii^  of  the  juftices  of  the  divifion  where  the  perfon  • 
ivc$,  on  the  ift  of  Sept.  or  within  20  days  after,  or  at  any 
}ther  general  meetings  of  the  Juftices  of  the  divifion :  but 

Vol.  I.  L  there 
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pear  that  there  his  ever  been  a  decifion  againft  the  legal  right 
of  the  confignor  to  ilop  the  goods  in  tranjiiu.^  hefore  the 
Cafe  now  brought  before  this  Court.  When  a  point  of  law 
which  is  of  general  concern  in  the  daily  bufinefs  of  the 
world  is  diredly  decided,  the  event  of  it  fixes  the  public 
attention,  dircds  the  opinion,  and  regulates  the  praQice  of 
tliofc  who  are  interefted.  But  where  no  fuch  decifkin  has 
in  faS  occurred,  it  is  tmpoifible  to  fix  any  (landard  of  opi- 
nion, upon  ioofe  reports  of  incidental  arguments.  The  rule 
therefore  which  the  Court  is  to  lay  down  in  this  Cafe,  will 
have  the  effed,  not  to  difturb,  but  to  fettle  the  notions  of  the 
commercial  part  of  this  country,  on  a  point  of  very  great  im- 
portance, as  it  regards  the  fecurity,  and  good  faith  of  their 
tranfaftions.  For  thefe  reafons,  we  think  the  judgmentof 
the  Court  of  King's  Bench  ought  to  be  reverfed. 

Rex  v.  Downs  and  Go  wan,  Efqrs. 

The  Defendiints,  being  Juftices  of  the  Peace  for  the  city 
and  lilKTty  of  \\  ellminfter,  conviSed  R.  Turner^  by  vir- 
tue of  (he  >tatnre  5  Geo  III.  c.  46  in  the  penalty  of 
40s  f»>r  ivrHirg  Gin  and  Rum,  being  excifeabie  Liquors, 
withoui  be!'?^j  duly  iicenfed  fo  to  do.  The  SeiTions  upon 
Appeal  qiiaihed  the  Conviflion  fubjed  to  the  opinion  of  the 
Court. 

CASE. 

Turner^  at  his  houfe  in  St.  James,  Weftminfter,  fold  Gin 
by  retail.  He  produced  a  regular  Ex cife  office  licence  to  fell 
Jpi'n'iuouf  VquoTs  \  and  alfo  an  ale- houfe  licence  from  two 
Juftices  of  VVeftminfter  (R.  B.  Sheridan  and  G.  Reid  Kfqrs.) 
in  the  ufuai  form,  to  fell  beer,  ale,  and  othtr  excifeabie  liquors, 
dated  Sept.  20,  1 788.  But  no  notice  was  given  by  the  High 
Conilabie  ot  any  meeting  of  Juftices  to  grant  licences  on  the 
di»y  this  licence  was  granted,  nor  any  orders  given  by  the 
Juftices  for  ihat  purpofe.  On  the  29th  of  Auguft,  1788, 
regular  orders  were  give n  to  the  High  Conftable,  to  giveno^  - 
tice  of  a  genrral  meeting  of  Juftices  to  grant  licences  in  tlie 
pariih  of  St  James,  on  the  iiih  of  September  following;^ 
in  purfuance  of  which  the  Defendants  and  feveral  other 
Jufticos  met  and  granted  licences ;  but  no  application  WM 
made  by  Turner  !<  r  any  licence  at  that  meeting.  'v. 

A  ftaiute,  paflld  in  27  Eliz,  ordained  certain  regotjh^ 
tinns  for  Weftminfter,  namely,  a  divifion  of  the  Gif/ fpH 
Bcrougfi  inro  wards  *,  an  annual  appointment  of  burgeflfef^  llA 
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u6t  as  aldermen's  deputies  aSt  in  the  city  of  London ;  but 
no  magiSrates  were  appointed,  nor  were  the  inhabitants  in-  ' 
corporated.  This  ad  is  ftill  in  force.  In  the  reign  of  Cia,  II. 
Jufttces  were  afligned  under  the  great  feal^  and  from  time 
to  time  fince  have  been  afligned  to  keep  the  peace  within  the 
liberty  of  the  dean  and  chapter  of  the  collegiate  church  of 
Saint  Peter,  Weftmlnftcr,  the  city,  bvough^  and  town,  of 
Weftminfter  in  the  county  of  Middlefex,  mi  Saint  Martinis 
Le  Grand,  Londoq ;  and  certain  letters  patent  iflued  tmder 
the  great  feal,  dated  5th  of  Auguft,  in  the  23d  year  of  the 
prefent  reign,  dired<^  (amongft  others)  to  the  defendants 
and  the  two  Juftices,  who  granted  the  ale-houfe  licence,  af- 
iigoing  them  to  keep  the  peace  within  the  liberty,  &c.  as 
above.  The  city  and  liberty  of  Weftminfter  is  locally  fituate 
in  the  county  of  Middiefex.  It  has  been  cuftomary  fince 
the  fiatute  made  in  the  26th  year  of  the  reign  of  Geo.  II.  c.  31. 
in  many  divifions  of  the  faid  city  and  liberty  of  Weftminfter, 
to  grant  licences  at  otker  times  tSan  at  the  time  prefcribed  by 
that  ftatute  as  well  as  at  the  time  and  under  the  regulations 
of  It. 

Counfel  in  fupport  of  the  Order  of  Seflions  for  quaft^ing 
the  Convidion,  Mr.  Pigot  and  Mr.  Garrow, 

In  fupport  of  the  ConviSion,  Mr.  Erjkine  and  Mr. 
Shepherd. 

It  appears  by  the  Cafe  above  ftated,  that  the  conviflion 
was  made  upon  a  prefumption  that  the  licenfe  granted  to 
Tamer  by  the  two  Juftices,  Sheridan  and  Reid,  was  void, 
not  being  granted  at  a  general  meeting  convened  and  no**- 
tified  in  the  manner  dlreded  in  the  ftatute  of  the  26  Geo.  IF. 
C.31. 

Mr.  Pigot,  in  fupport  of  the  order  of  Seflions  upon  which 
tlijtConviAion  was  quaftied»  ftated,  ift,  that  the  ftatute  5 
Gim*  III,  f.  46.  under  which  this  convidion  was  made,  ex- 
tends only  to  felling  ale,  beer,  &:c,  but  not  to  dijiilled  fpiri'- 
tmut  liquors;  and  2dly,  that  Turner  having  an  ale  licenfe 
[whkh  he  contended  was  legally  granted)  and  alfo  an  czcife 
licenfe,  he  had  juftly  incurred  no  penalty  whatever.  The 
Court  direfled  him  to  begin  with  the  ad  objcSion  firft. 
He  then  f^icf,  after  premifing  that  the  Stat,  a  Geo,  II.  c  28. 
1 1 1,  en!i<ai  that  no  licenfe  Ihall  be  granted  but  at  a  gene- 
ral meeting  of  the  juftices  of  the  divifion  where  the  perfoa  . 
liva,  on  the  ift  of  Sept.  or  within  ^o  days  after,  or  at  any 
%thir  general  meetings  0/  the  Juftices  of  tlie  4iV\(iOTX\  Vi^X 
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there  is  a  provifoy  that  nothing  in  that  aS  (hall  extend  to 
alter  the  method  or  power  of  granting  fuch  licences  in  any  city 
or  town  corporate.  And  that  the  7.6  Geo.  \\,  c,  ^\,f.  4^ 
confines  the  time  of  holding  the  general  meetings  to  the  firft 
20  days  of  September ;  and  the  1 6th  fe^ion  provides  that  no- 
thing in  that  ad  (hall  extend  to  alter  the  time  or  times  of 
granting  fuch  licences  in  any  city  or  town  corporate. 

The  fecond  objedion  I  have  to  ftate  is  on  thefe  a3s  of 
the  2d  Geo,  If.  and  the  26th  Geo.  II.  neither  of  which  apply 
to  the  City  of  Weftminftcr,  city  being  exprefsly  within  the 
^exception  of  thofe  ads.  The  slGL  of  26th  had  originally  that 
provifion  which  relates  to  this  queftion ;  and  it  might  be 
inatter  of  confiderable  doubt  whether  the  exception  in  it  is 
not  confined  to  the  time  or  times  of  granting  licences  only, 
and  whether  the  other  part  of  the  provifions  could  not 
equally  extend  to  towns  corporate  and  other  places;  but  your 
lordfliip  obferves  this  aS  of  the  26th  is  only  fupplementary 
to  the  2d  of  Geo,  II.  and  does  not  repeat  the  words  concern- 
ing the  method  and  power  of  licenfing,  but  only  fpeaks  as 
to  the  lime. 

The  a6t  of  the  2d  of  Geo.  II.  fays,  "  Whereas  many  in- 
**  convenicncies  had  arifen  from  perfons  being  licenfed  to 
**  keep  ale-houfes  by  Juftices  of  the  Peace,  who  Fiving  rc- 
"  mote  from  ilie  places  of  abode  of  fuch  perfons,  might 
"  not  be  truly  informed  as  to  the  occafion  or  want  of  fuch 
"  ale-houfes;  or  the  charaSer  of  perfons  applying  for  licences, 
•*  to  keep  the  fame." 

It  is  obvious  that  the  city  of  Weftminftcr  is  not  within 
tlie  inconvenience  meant  to  be  provided  againft  by  this 
claufc;  for  in  Weftminfter,  the  commiffion  of  the  peace 
dated  in  this  Cafe  fliews  it  is  a  local  magiftracy  with  no 
jurifdiQion  beyond  the  city, and  liberty.  Is  there  any  parti- 
cular magic  in  a  corporate  oflRce,  as  a  Burgefs,  Jurat,  or  Juftice 
of  the  Peace  ?  They  are  aftigned  by  the  Crown  to  keep  the 
peace  within  the  limited  jurifdiSion,  and  as  local  Magif« 
t rales  they  liccnfc,  and  are  not  within  the  inconvenience  be- 
fore mentioned ;  magiftrates  for  Weftininfter  only,  anfwer 
ro  pari  of  ihc  defcciption  of  magiftrates  living  at  a  remote 
diftance,  who  confequently  could  not  be  acquainted  with  the 
charafVer  of  perfons  defiring  to  be  licenfed.  This  is  not 
within  the  mifchicf  intended  to  be  provided  againft.  This 
ad  provides,  "  That  no  licenfe  Ihall  be  gr.tnted  to  any 
"  perfon  but  at  a  general  meeting  of  the  Juftices  of  the 
•'  Peace,  acting  in  the  divifion  where  the  fiid  perfon  dwelb, 
"  ro  be  holden  for  that  purpofe  on  the  ift  day  of  September 
^^  yearly,  or  within  iwemy  dA>fs  aUw?*     PwTid  vlds,  «*  br 
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••  at  any  other  general  meeting  of  the  faid  Juftlces,  to  be 
**  holden  For  the  diviflon  wherein  the  faid  perfon  refides." 
Then  comes  the  A3  of  the  26th  Geo.  IL  which  makes  no 
alteration  in  the  law ;  nor  altering  it  in  any  refped,  except 
by  repealing  the  daufe  of  the  ad  Qeo.  II.  which  fays  that  the 
licenfe  may  be  granted  at  any  other  general  meeting;  but  the 
claufe  remains  ftill  in  force  in  which  there  is  this  provifion, 
*^  Provided  nothing  therein  (hall  extend  to  alter  the  method 
**  or  power  of  granting  licences  in  any  city  or  town  corpo- 
«  rate," 

Now,  if  the  con(lru£lion  of  the  Court  upon  this  provifion 
is,  that  itmuft  be  a  city  or  a  town  corporate,  having  a  local 
magiftracy,  it  is  intended  to  be  faid  truly,  your  lordfliips  arc 
to  ^pply  the  word  corporate  after  city,  and  it  mud  be  a  city 
corporate  or  a  town  corporate — You  are  to  fupply  the  word 
corporate!  and  to  extend  it  to  city  as  well  as  town.  It  can 
only  be  material  in  this  Cafe,  that  there  is  a  magiftracy,  with 
a  local  jurifdidion,  ading  in  that  city  or  town  corporate.—- 
Rut  why,  becaufe  a  magiflrate  is  an  alderman  or  burgefs^ 
he  muft  be  better  qualified  to  grant  licences,  and  better  ac* 
quainted  with  the  charader  of  thofe  who  apply,  it  is  impof- 
fible  to  fupply  a  reafon.  All  the  myftery  that  can  be  in  this 
claufe  is  this :  any  city  or  town  corporate,  though  in  that 
city  there  (hould  be  no  corporate  magtftrates,  if  there  be  a 
local  magidracy,  moft  undoubicdly  the  Cafe  is  not  within 
the  mifchicf  intended  to  be  prevented. 

Then  the  queftion  is.  Whether  this  exception  extends  to 
Weftminder,  which  is  called  a  city  in  all  aSs  and  charters, 
and  which  was  made  a  Bifhopric  by  Henry  VIII.  which 
nioft  writers  haveconfideredaspartof  the  definition  of  a  city. 

Lord  Chief  Justice.— Every  Bilhopric  is  not  a 
dty, 

Mr.  Pigot. —  I  do  not  apprehend  it  15. 
.   Lord  Chief  JusTiCE.~InSouilvWales,thercarefour 
BiOioprics,  and  neither  of  them  a  city. 
■    Mr.  Pigot. — VVeflminfter,  if  no  Bifhopric,  yet  is  a  city  : 
and  it  it  clear  that  the  city  of  Weftminfter  is  not  within  the 
mifehicf  intended'to  be  provided  againd,  and  falls  within  the 


ripreOion,  as  well  as  within  the  meaning  and  policy  of  the 
law.  By  the  2d  Geo,  II.  the  Juftices  might  licenfe  in  Septem- 
bcr*  or  at  Rny  other  general  meeting.  By  the  20ih  of  Geo,  II. 
the  legillature  fays,  it  has  been  found  inconvenient  to  li- 
ccfifc  at  any  after  meeting ;  and  therefore  you  (hall  now 
no  longer  Hccnfe  at  any  fubfcquent  general  meeting,  but 
on  the  I  ft  of  September  only,  or  within  twenty  days  after. 
sfiih  of  Geo.  II.  altered,  was  the  umt,  ft)L\T\^\x  vo 
L  z  \y 
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the  id  of  September^  or  within  twenty  days  afcer^  apd  ex^ 
eluding  the  general  meeting.  Not  meaning  any  part  of  tbti 
ihould  extend  H>  towns  corporate ; — all  that  was  neceflary  to 
the  alteration  then  makings  was  to  fay,  this  ihould  not  ex- 
tend to  alter  the  time  or  times  of  licei^ing  in  citieaand  towns 
corporate ;  hecnufe  there  is  no  inconvenience  in  licenfing 
where  there  is  a  local  nvigiftracy,  the  cafe  Sander  itn  fucb 
places  esadly  as  it  did  in  the  ^d  of  Gea  II, 

I  hope  the  Court  will  allow  me  to  mention  the  0<bef  ob* 
jedion  which  I  firft  took,  and  which  is  fatal  to  thva  con- 
vi£lion;  it  is  founds  upon  the  5th  of  C^Q*  lU*  anc)  no 
other  ftatute ;  it  is  a  convidion,  in  the  fum  of  forty  ihiU 
Kngs  and  the  expences  of  convidion,  which  no  oth^c  ft%r 
lute  gives  them  power  t9  aflefs  and  apportion  with  the  pe« 
nalty.  I  confefs  it  appears  to  me  fo  clear,  that  it  requires 
only  ihortly  to  review  the  ASs  to  prevent  revaiiing  fpiri-- 
tuous.  liquors  without  licenfes,  and  compare  them  with 
other  laws  upon  tlie  fubjeQ.  The  A61  of  the  5th  of  Geo*  IIL 
does  not  introduce  any  new  {penalty,  but  it  is.  a  commuiatioa 
of  all  the  preceding  pecuniary  and  corporal  puniihments. 
The  AGt  f^ys,  the  penalties  and  puniihments  of  this  Adt 
are  in  lieu  of  all  former  ones.  But  the  9th  Geo.  III.  fets 
up  again  the  old  penalties  for  felling  fpiriiuous  liquors,  and 
fuperfedes  the  A£t  of  the  5th  fo  far  as  it  afFeds  thb  of-i 
fence. 

The  faO:  is,  this  AS,  under  which  Turner  has  been  con- 
victed for  felling  gin,  applies  only  to  perfons  felling  ak, 
hccr^  or  ether  exclfsable  liquors,  but  not  to  diftilled  fpifituous 
liquors ;  and  it  is  clear  the  Juftices  have  proceeded  upon 
this  ftatuie  of  the  5th  of  Geo.  111.  only,  for  they  have  ufed 
thefummary  form  prefcribed  in  ihii  ftatuie,  and  they  have 
awarded  cofls  in  the  convi£lion  which  no  other  ftatute  autho«* 
rifes  them  to  do. 

Mr.  Gjrrsw.- -My  Lord,  I  am  on  the  fame  fide  with  Mr. 
Pigot.  In  the  firft  place,  as  to  thequeftion  whether  Weft^ 
minfter  is  to  the  purpofei  cf  this  Ad,  what  from  the  time 
of  paiTingthc  26tb  of  Geo.  II.  it  has  been  unJerftood  to  bt| 
and  a6\ed  upon  .is  fuch:  that  is,  whether  Wcftminfter  con- 
tinues ftill  to  be  a  city  in  the  fcnfc  of  the  ftatutc,  there  feemi 
to  me  no  great  doubt,  when  the  terms  come  to  be  confii* 
dcred,  of  the  licenfmg  ads  together,  [r  cannot  be  doubttd 
V.  hen  the  Ads  of  the  26lh  of  Geo.  II.  ::nd  the  2d  of 
Geo.  11.  pafled,  the  Legiftature  h«id  it  in  contemplation  M| 
provide  for  the  manner  of  granting  liccnfcs  i:i  large  exte;Ddf4 
counties.  If  you  attend  to  the  preamble  which  dates  tht 
€vil  that  has  arifen,  and  is  to  be  cured  by  it,  if  i\is  ena^k^if 
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claufes  are  attended  to,  it  cannot  bd  mifanderftood.     This 
cafe  is  not  like  a  queftion  lately  before  the  Courts  between 
the  Magi  Urates  of  the  City  of  Carlifle  and  thoTe  of  a  more 
extended  jurifdidion,  that  fay  they  have  a  concurrent  jurif- 
didion  in  (he  city  or  town  corporate,  and  have  a  right  to 
come  into  that  city  and  town  corporate,  and  exercife  jurtf- 
diSion ;  but  this  queftion  is,  whether  the  Magiftrates  who 
granted  this  licence  to  Turner,  and  who  were  appointed  by 
the  Crown  for  fome  purpofe  or  other,  may  not  exercife  their 
powers  in  thetr  own  local  jurifdiftion  for  the  benefit  of  the 
public.     In  this  cafe  they  are  Magiftrates  by  Letters  Patent 
from  the  Crown,  and  exercifing  their  fundions  precifely  in 
the  way  all  Magiftrates  have  carried  them  on  fmce  the  25th 
of  Geo.  IL  under  the  provifions  in  the  Ad,  taking  it  down- 
wifds  in  an  uninterrupted  courfe  to  the  time  ot  this  con- 
viSion.     Though  I  do  not  contend  that  is  an  argument  to 
bind  the  Court,  it  is  neverrhelcfs  a  weighty  confideration 
(ipon  the  expofition  of  a  doubtful  ftatute.     At  the  time  the 
Ad  pafled,  thofe  that  attended  as  witnefles  to  induce  the 
I.egiflature  to  make  thofe  provifions,  were  good  judges  whc- 
fhcr  it  extended  to  iheir  city ;    they  found,  from  that  mo- 
ment,   the  provifions  extended  in  terms  to  counties,  and 
which  are  in  terms  excluded  from  a  city  and  town  corpo- 
rate.    The  coiemporary  arguments  were,  that  Weftminft^r 
Mras   not  included  in  the  enading  claufes,   but  was  in  The 
exception  to  be  found  in  the  Ad  of  )*arliament.     It  has 
been  faid  that  Wcftmtnftcr  is  not  a  city;  I  own  I  was  much 
furprixed  to  hear  that  aflertcd.     To  prove  that  Weftminfter 
It  a  city,  I  fliall  refer  to  Coke*f  Littleton  109,  tranfcribed  by 
Mr.  Juftice  Blackftone  in  his  Commentaries  114,  who  fays, 
••  A  city  is  a  town  incorporate*  which  is,  or  has  been  the 
•*  See  of  a  Biftiop;  and  ihoufeih  the  Biftiopric  be  diflblved, 
*•  fts  at  Weftminfter,  ftill  it  remaineth  a  city." 

Lord  Kemyon. — I  believe  that  is  hardly  a  definition,  a» 
it  ncTer  was  incorporated. 

Mi-.  Garrozu. — Mr.  Juftice  Blackftone  fays,  as  Weftminfter 
if,  though  the  Biiliopric  be  dinblved,  ftitl  it  remainetk^  city. 
-iiB  fays  a  city  is  a  rown  incorporate. 
■  lJO>iib  Kenvon. — That  is  not  the  cafe  of  Weftminfter; 
ic  11  not  incorporated.  I'here  is  no  incorporation;  thfie 
Wsv^r  was. 

-'^  Mft  (S^arr9w^ — There  i?  a  note  in  Hargrave*s  Edition  df 
ttpob  this  palTige,  which  implies,  that  unlefs  ti  bo- 


nd^ it  incorporated,  it  cculd  not  be  a  city.  He  fays,  *'  If 
"^  Mail  Lord  Coke's  idea,  it  is  not  quite  accurate  ^  though 
.'■V^-^tabnption  mny  be  true,  it  is  net  vltii\etta\?*    \  twv 
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prove  that  Weflminfter  is  a  city,  from  the  6th  of  Edward  VL 
There  is  a  return  of  members  to  ferve  in  parliament  for 
Weilminfter,  from  the  5th  of  January  of  that  year,  and 
downwards  from  that  time  the  returns  always  fpeak  of  ihcm 
as  citizens,  burgefles,  and  inhabitants ;  and  th&  writs  con- 
ftantly  are  direSed  to  them  by  chat  defcriptiony  of  the  Ciry 
of  VVeftminfter.  It  ihould  fccm  to  be  a  very  forced  con- 
ilrudion  upon  the  terms  of  this  fiiSt  to  fay,  befides  being  a 
city,  it  mud  be  a  town  corporate  to  render  it  entitled  to  the 
exception.  T  he  Court  are  aflced  to  aher  the  terms  of  the  AGt 
of  Parliament  to  expunge  "  or",  and  fubftitute  "  and"  and 
not  read  it  as  the  words  oblige  them  to  read  it.  City  and 
Town  Corporatf,  but  you  are  to  aher  (he  meaning  and  force 
of  tie  words  in  the  A£t,  and  fay  nothing  can  entitle  any 
place  to  be  within  the  exception,  unlefs  it  be,  a  city  and 
town  corporate.  The  words  of  the  A&  are,  "  if  a  city  or 
**  lown  corporate,  it  (hall  be  entitled  to  thofc  exceptions.*' 
The  2d  of  Geo.  II.  fays,  nothing  in  the  AQ.  ftiali  extend  to 
aher  the  method  or  power  of  granting  licenfes  in  cities  or 
towns  corporate.  As  the  2d  and  26th  of  Geo.  II.  are  upon 
ihe  fame  fubjec^,  it  is  fair  to  conclude,  that  the  Legiflature, 
in  puffing  the  26ih  of  Geo.  11.  had  in  contemplation  the 
preceding  AB.  And  when  ve  look  at  the  two  A£ts  toge- 
ther, and  find  one  fpeaking  of  power  and  method,  and  the 
■  other  fpeaking  of  time,  as  not  affeded  by  the  general  pro- 
vifions  of  the  Aft,  it  is  fair  to  fay  nothing  in  thofe  Ads  extends 
to  the  time,  power,  or  method  of  granting  licenfes  before 
praSifed  in  this  City. 

I  mud  contend  that  the  terms  of  the  Ad  does  not  alter 
the  method,  the  power,  or  the  time.  If  I  fatisfy  the  Court, 
the  method,  power,  and  time  ufed  in  cities  and  towns  cor- 
porate, are  not  to  be  afftded  by  general  provifionsof  the  Ad, 
and  tbofe  provifions  only  extend  to  counties,  I  have  fuccecded 
in  fnpport  of  the  prefent  licenfe,  and,  of  courfe,  it  will 
quafh  the  convidion. 

Lord  KKKyoN.--The  Ad  fays,  there  fhall  be  a  general 
noticc^of  the  time  the  Judicts  mean  to  do  it.  It  appears  in 
this  very  cafe  of  Wedminder,  that  the  other  Magidrates  did 
on  fuch  a  day  i(Tue  their  warrant  appointing  a  day  for  liceo- 
fingfor  this  diiifion. 

Mr.  Garrow.'"h  is  fo ;  but  your  Lorddiip  obferves  upon 
the  face  of  this  cafe,  that  uniformly  from  the  2d  of  Oca  II* 
to  this  time,  the  J udices  thought  they  might  grant  iteilher  ' 
way. 

Mr.  Erfline,  contra.     May  it  pleafc  your  lordlbrp  to  fiih 
vour  me  in  fupport  of  this  convidion,    Mr.  Shcpherd.nd 
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I  have  looked  with  attention  over  all  thefe  ftatutes  and  taken 
much  pains  in  examining  them,  and  we  both  agree  there  is 
not  the  lead  room  for  doubt  upon  thofe  z6Ls  I  am  going  to 
refer  to. 

The  firil  (latute  in  point  of  time  is  the  2d  of  Geo.  II.  c.  28, 
the  common  licenfing  ad,  which  fays: 

**  Whereas  inconveniences  have  arifen  from  perfons  being 

**  licenfed  by  Juftices  who,  living  remote  from  the  places  of 

''  abode  of  fuch  perfons,  may  not  be  truly  informed  as  to 

•*  the  occafion  or  want  of  fuch  houfes,  or  the  charader  of 

•*  the  perfons  applying  for  iicenfes  to  keep  the  fame:  be  it* 

*'  therefore  enafted  that  no  licenfe  (hail  be  granted,  but  at 

<*  the  general  nneeting  of  the  Juftices  of  the  Peace  ading  in 

"  the  divifion  where  the  perfon  dwells,  to  be  holden  for  that 

"  purpofe  in  September  yearly,  or  at  any  other  general  meet- 

**  ing  of  the  Juftices  to  be  holden  for  the  divifion  wherein 

**  the  faid  perfon  refides ;  and  all  Iicenfes  to  the  contrary  (halt 

"  be  null  and  void.'* 

1  he  next  ftatuie  in  point  of  time  fubfcquent  to  the  2d  of 
Geo.  II.  is  the  9th  of  Geo.  II.  c.  23. 

Your  lordfliip  will  obferve  that  the  parliament  had  two 
difiind  obje£ls  in  view:  one  of  the  regulation  of  police, 
the  other  the  revenue;  and  befides  the  regulation  of  police 
and  the  revenue,  they  had  an  annexed  ohjed,  which  was 
the  prefervaiion  rf  the  human  fpecies  ;  fuppofing  them  to  be 
much  affedcd  by  the  indifcreet  fale  of  fpirituous  liquors  of 
any  fort,  they  in  Aided  a  penalty  upon  perfons  felling  under 
two  gallons  without  (irft  taking  a  licenfe. 

The  9th  of  Geo.  II.  fays,  there  (hall  be  no  fpirituous  li- 
quors of  any  fcrt  fold  in  tefs  quantity  than  two  gallons  with- 
out an  Excife  OfRce  licenfe.  To  enforce  this  law  there  is 
a  penalty  of  one  hundred  pounds  for  retailing  fpirituous  li« 
quors  without  fuch  licenfe,  and  the  fame  ad,  for  the  pur- 
pofes  dated  in  the  preamble,  namely,  to  prevent  vice,  and 
to  prevent  rlic  immoderate  ufe  of  fpirituous  liquors,  inflids 
a  penalty  of  5  1.  upon  any  perfon  who  (hall  fell  any  ipiri- 
tuous  liquors  or  (Irong  waters,  though  he  has  fuch  Excife 
-O^rHicenfe,  unlcfs  he  has  alfo  the  Judices Licenfe  to  keep 
an  afe-houfe. 

The  next  flatute  is  the  16  Geo.  II.  c.  8.  which  enads, 
Ihtt  no  perfon  (hall  retail  any  diftilled  fpirituous  liquors 
whhout  an  excife  licenfe  under  the  penalty  of  lol.;  that 
'fl0  fticli  excife  licenfe  (hall  be  granted  to  any  perfon  that 
luft  bet  an  Ale  licenfe;  and  then  follows  the  provifo,  that 
'fuch  excife  licenfe  (hall  not  enable  any  perfon  to  retail  fpi* 
'tiiiKVtiis  liquors,  unlefs  he  be  alfo  licenfed  by  the  Juftices  to 


fell  ale,  beer,  or  othe«:  cxcifeable  liquors.  The  zg  Geo.  11. 
c.  464  redrains  the  commiiTioners  of  exc'ife  from  granting 
the  licenfc  for  fpirituoiis  liquors,  to  any  one  vho  has  not 
the  Jufticcs  Ale  licenfe.  Then  comes  the  5  Geo.  III.  which 
fays  this :  "  Whereas,  by  the  laws  now  in  force,  perfons 
"  fcHing  ale,  or  other  excifcable  liquors  by  retail,  without 
**  licenfe,  are  liable  and  fuhjeS  by  different  laws  to  dif- 
^^  ferent  penalties  and  puniihments,  which  has  occaHoned 
"  much  confufion  (this  applies  to  the  Juftices  licenfes,  there 
*^  was  no  confufion  in  the  excife  laws) ;  every  perfon  law* 
*'  fully  convified  of  felling  ale  or  beer,  or  other  cxcifeable 
'*  liquors,  by  retail,  afte^  that  day,  without  being  duly  li- 
^'  cenfed,  (hall  inRead  and  in  lieu  of  the  feveral  pecuniary 
*'  and  corporal  punifhments,  forfeit  for  the  firft  offence  40s. 
*'  4I.  for  the  fecond,  and  fo  on."  And  then  there  is 
given  the  form  of  the  convidion  under  which  a  man  is 
conviQed. 

Now  the  diftinSion  always  to  be  kept  in  view  is,  that 
where  the  Legiflature  fpeaks  of  licenfes  to  kWfpirituous  li- 
quors, they  mean  the  Excife-Office  licence ;  dnd  by  the  li- 
cence to  fell  ale  and  other  excifeahle  liquors,  the  Jujl'tces  li- 
cence is  always  meant.  Now  the  confufion  alluded  to  in 
the  preamble  of  the  5th  of  Geo.  III.  was  occafioned  by  the 
ftatutes  of  the  latter  clafs;  and  the  5ih  of  Geo.  III.  ex- 
prefsly  fays  **  that  in  lieu  of  the  penalties  infliQed  by  former 
Ads  on  retailers  of  ale  and  other  cxcifeable  liquors,  with- 
out licenfe,  they  (hall  forfeit  40s.  &c.  Now  your  Lordfhip 
will  obfervc  what  produced  the  flaiute  of  the  9th  of  Geo.  III. 
the  very  thing  Mr.  Pigot  ftates,  the  very  confufion  which 
was  quoted ;  for  it  was  ^oubted  alter  the  sth  of  Geo.  III. 
whether  perfons  having  a  Jujiice^s  licence,  could  be  pro- 
fecuted  for  felling  fpirituous  liquors  without  an  excife  licenfe. 
To  remedy  thefe  doubts,  the  9th  of  Geo.  III.  declares,  that 
all  penalties  relating  to  the  fale  oi  fpirituous  liquors  (except 
a  penalty  of  100 1.  impofed  by  the  9th  of  Geo.  (I.)  might 
be  levied  and  recovered,  notwiihftanding  the  ftatute  of  the 
5th  of  Geo.  III.  The  fum  therefore  of  thefe  two  ftaiutci 
i«,  that  in  lieu  of  the  penalties  which  might  before  have  been 
ioflided  on  retailers  of  fpirituous  liquors  wiihout  a  Juftice^t 
licenfe,  though  they  had  an  excife  licenfe,  the  penalty  of 
40s.  and  cofts  is  inflicled ;  but  the  Juftice^s  licenfe  is  not 
hereby  rendered  the  lefs  neceffary;  and  the  excife  Hccncef 
where  the  holder  of  it  has  no  Juftice's  licenfe,  is  in  tb  ' 
fame  predicament,  fince  the  paffing  this  (latutCj  as  it  was  ^- 
fore.  For  the  ffatute  9  Geo.  III.  fays:  in  order  to  put  tp 
end  to  dpvbts,  **  be  it  enaded  and  declared,  that  all  and  eveiy 
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the  powers,  authorities,  penaliies,  forfeitures,  claufcs,  &c. 
^nce  the  8th  of  Geo.  II.  relating  to  the  feUing  //>/r;7/:9///  li- 
quors by  retail,  without  licenfe,  except  the  penalty  of  lool- 
'^"  the  9th  of  Geo.  IL  may  be  recovered ;  fo  that  every  one 
-AQ  of  Parliament  which  remains  upon  the  record  to  pnnifli 
P*^rfV)ns  felling  fpirituous  liquors  without  an  excife  licenfe  rc- 
'"^ins  in  force,  and  the  100 1.  would  have  been  levied  upon 
^^is  man  Turnrr,  had  he  not  that  excife  licenfe  the  cafe  found 
^•ni  to  have. 

LrORD  Kenton.— Suppofe  the  2d  of  George  IT.  cap.  28, 
^liich  gives  the  Juftices  power  to  grant  licenfes  to  fell  ale 
*nd  brandy,  was  the  only  Aft  of  Parliament  that  required  a 
"C^nfe  till  the  excife-law;  fuppofc  it  required  a  penalty  of 
5  I.  which  is  more  than  40s.  By  the  5ihof  Geo.  III.  would 
^hzt  5 1.  t>e  inflided  upon  a  perfon  that  (hou!d  fell  fpirituous 
'jquors?  Could  it,  or  could  it  not,  notwithftanding  th;  5ih 
of  Ceo.  III..>  The  9th  of  Geo.  III.  fays,  all  penalties  (hall 
be  levied.  Now  could  that  penalty  of  5  I.  (I  put  it  for  ex- 
craplifying  it)  could  that  penalty  of  5 1,  be  levied  upon  a 
perfon  felling  fpirituous  liquors. 

Mr.  Erjkine. — Undoubtedly  it  could  not ;  the  AS  fnbfti- 
tuted  40s.  in  lieu  of  that.  The  5th  of  Geo.  III.  is  appli- 
cable to  a  Juftice's  licenfe  only. 

Lord  Kenyon. — The  queftion  I  mean  to  put  is  this: 
Siippofe  a  penalty  larger  than  409.  inilided  on  perfons  fell- 
ing ale,  &c.  without  a  Juftice*s  licenfe;  would  this  Ao^  of 
the  5ih  of  Geo,  III.  expounded  as  it  is  by  the  9th  of  Geo. 
III.  have  left  the  perfon  felling  fpirituous  liquors,  fubjefl  to 
that  penalty  of  5 1. 

Mr.  Erjkine. — No.  Your  Lordfliip  obfervcs,  as  I  put  the 
cafe,  there  was  a  penalty  of  5  1.  for  felling  beer  and  ale,  or 
fpirituous  liquors,  without  a  Juflice's  licenfe.  By  the  9th 
ci  Geo.  II.  cap.  23,  there  is  a  particular  form  of  conviction 
given  for  it.  Though  you  have  an  excife  licenfe,  which  pre- 
vents your  being  liable  to  100 1,  ftill  if  you  do  not  take  out 
a  licenfe  for  the  fale  of  ale  and  fpirituous  liquors  from  two 
Jiirtjccsj  you  Ihall  forfeit  5 1.  Now  there  is  an  end  of  that 
penalty ;  for  the  5th  of  Geo.  III.  changes  it,  and  puts  an 
end  10  the  9th  of  Geo.  II.  which  relates  to  the  Juftices 
licenfes. 

LoRU  Ken  YON. —  I  take  it  for  granted  this  form  of  con - 
vid'ion  is  to  f^and  or  fall  upon  the  5th  of  Geo.  III.  as  ap- 
plicable to  thi^  cafe.     Is  it  not  ? 

Mr,  Erjkinf, — Yes.     It  gave  two  convidions ;  one  for 

not  having  an  escife  licenfe,  and  another  of  5I.  for  want  of 

le  Jyflice*s  Iktnce,  having  over  and  above  w  atv  tucV^Vv- 
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ccnfe.  Your  Lordlhip  ftes  upon  ihc  Qih  of  George  IL 
there  are  two  penaUics,  one  for  felling  liquors  without  an 
excife  liccnle,  fcr  which  thtrr  is  the  forfeiture  of  lool.  and 
Qi)c  fiT  fcliing  v.lihoiit  iho  liccnle  of  Juftices,  for  which 
tiicic  ii  a  ftrm  i-i  conviction  lliut  is  changed  by  the  5ih  of 
Geo.  III.  tic-.njl.  1040s.  Ti  en  doubts  arifc  upon  cx- 
citciiblt;  l'c]iicia  going  i»ii)i:g  v^iih  hIc  ;  that  begets  a  doubt 
^\hcthfr  ilils  u:is  not  the  unly  Act  of  Parliament  10  have 
any  foite,  both  as  to  the  falc  of  fiMriluous  iiqaors,  and  as  10 
the  fule  v\  ;iic  ;  that   broi!i;ht  forward  ihe  9th  of  Geo.  IIF. 

LoRo  KtNYON. —  What  pcnaliici)  was  he  liable  to  prior 
to  ihc  5th  ot  Geo.  III.  for  fcllirg  without  a  Jullice's  \i- 
ccnft-: 

Mr.  Z:V/^.'./.-.--5  1.  |-cnaliy. 

Lord  Kknyon. — The  argument  upon  the  other  fide  i5» 
he  is  fiibjc^-Cvt  to  that  very  penalty ,  and  may  be  proceeded 
agatr.A  upon  that  Act. 

Mr.  Erjkins, — 1  take  the  AS  to  be  repealed  by  the  5lh  of 
Geo.  III. 

Lord  K  en  yont.— Perhaps  it  would,  if  that  ftatute  flood 
plone— hut  is  it  not  fet  up  by  the  Qih  of  Geo.  Ill  ? 

Mr.  Erfkinr. — No— T  he  9rh  of  Geo.  11.  is  repealed  by  the 
5lh  of  Geo.  III.  and  not  fci  up  by  the  9th  of  Geo.  III. 

Your  Lordiliip  obferves  in  the  9th  of  Geo.  If.  the  words 
are  thefe:— when  they  fpeakof  excife  licences,  they  always 
fay  fpirituous  liquors  alone.— Your  Lordlhip  will  obferve 
the  only  thing  the  9th  of  Geo.  III.  feis  up,  is  with  refped 
to  fpirituous  liquors,  but  it  leaves  the  5th  of  Geo,  III.  where 
it  flood,  with  rcfpeft  to  the  5I.  penalty. 

The  9th  of  Geo.  II.  cap.  23,  fays,  You  are  to  take  out 

a  liccnfc  for  fpirituous  liquors  by  itfelf **  No  perfon  or 

"  perfons  ihall  pre  fume. "—Now  this  is  the  AS  which  gives 
the  5  1.  jienalty  for  felling  without  licenfe  from  the  Juiiices, 
and  gives  lOol.  at  the  fame  time  for  not  having  an  excife  li- 
ccnfc   It   fjys  "No  jTcrton  or  perfons  fhall  prefunie 

'*  to   retail   fpirituous  liquors   without  taking  out  fuch  li- 

•*  ccnrc.'** There  is  a  penalty  of  icol.  the  exception  of 

vhich  is  in  the  9ih  of  Geo.  HI.  which  fays,  they  fhall  be 

all  *n  fotce  except  this  100  I.- Though  you  arc  difabled 

from  felling  without  the  excife  licenfe,  you  are  not  en- 
ahltd  to  fell  without  the  aid  of  all  the  licenfes.— Thc9th 
of  Ceo.  II.  cap.  20,  fays,  "  Provided,  and  it  is  hereby  dc- 
••  dared,  that  nothing  in  this  AQ  fliall  be  conftrued  to  en- 
**  able  any  perfon  or  perfons  to  fell  any  fpirituous  liquon 
**  or  ftrcng  waters  by  retail,  unlefs  fuch  perfon  or  perfons 
"  be  )\ii\  iiccnfcdhy  two  orinore  JulVices  of  the  Peace  ;  th^n 
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^  it  gives  a  penalty  of  5  I.  and  afterwards  the  form  of  con- 

**  vision.'* Your  Lordlhip  will  obfervc  the  words,  for 

^hemore  cafy  and  expeditious  nneansof  fupprefling  the  houfes 

^f  Aich  perifons  that  (hall  prcfumc  to  fell  any  beer,  ale,  wine 

'"id  other  liquors  by  retail    without  a   licenfe  ;  when  they 

^<>mctogivc  the  5 1,  penalty,  iris  for  ale,  beer,  cyder,  and 

^y/plrituous  liquors,  and  though  you  muft  take  out   an  cx- 

^'/ejicenfe,  which  muft  be  producible  under  the  penalty  of 

''^Ol.  you  are  not  enabled  to  fell  fpirituous  liquors  with- 

!?^^t  the  Juftlces  licenfe  too;  for  the  ftatute  fays  if  you 

*^^l  prefume  to  fell  fpirituous  liquors,  &rc.  without  a  li- 

^^nfc  from  two  or  more  Juflicesof  the  Peace,  then  ycu  are 

^^    be  conviQed  in  <l.  and  the  form  of  the.conviSion  is  let 

Then  comes  the  5th  of  Geo.  III.  which  is  a  pofitlve  re- 
J^'^al  of  that  ftatute  as  far  as  relates  to  the  5 1.     It  fiys, 
,^^     Whereas  by  the  laws  now  in  force,  peifons  felling  ale  and 
^^^er,   and  other  excifeable  liquors,  are  liable  to  fuch  and 
Vich  puniibments,  which  have  occafioned  much  confufion  ; 
"^^ttar  the  prevention  thereof,  be  it  cnaSed  that  from  and  after 
''^  he  5th  of  July,  every  perfon  lawfully  convicted  of  felling 
^^le  or  beer,  or  other  excifeable  liquors,  without  licenfe, 
^Chalt  forfeit  2  !•  inftcad  and  in  lieu  of  all  penalties  by  former 
^ds.*'     Then  is  not  there  an  end  of  all  the   5 1,  penalty? 
3s  it  a  thing  in  doubt  ?  Can  it  be  faid,  after  reciting  that  no- 
thing in  that  hOi  (hall  extend  to  enable  one  to  fell  fpirituous 
liquors  without  an  ale  licenfe,  and  if  you  do  (hall  forfeit  5 1. 
.  and  you  m!<;ht  have  fuflPered  corporal  puni(hment  under  an- 
other K&y  and  other  penalties  unider  a  third,  that  this  relates 
to  the  excife  licenfes  ?  Doubts  arife.     What  were  they  ? 

Lord  Kenyon. — I  am  completely  converted.      You 

peed  not  go  on  any  further — 1  was  ftrongly  imprc(rcd  with 

my  opinion;    but  upon  looking  into  all  the  Ads,  I  have  a 

dear  rcafon  to  alter  it. 

^^   Mr  Erfiine,'"Thtn  I  will  trouble  your  Lord(hip  upon  the 

^■nher  part  of  the  cafe,  which  I  apprehend  may  be  dated  in 

^^try  vcw  words.     I  firft  mean  to  fay,  that  Wcftminftcr  is 

'      iMil  vi/Uhin  the  exception  of  any  aQ  of  Parliament,  either  of 

■Hhe  2d  or  26th  of  Geo.  II. 

^K^  Firft,  it  is  not  a  city;  at  leaft,  it  is  not  corporate,  which 
^K  mud  be,  to  be  within  the  meaning  of  the  Ad  of  Pdrlia- 
^Rpiient-  Then  fuppofing  it  Were  a  town  corporate  (which  it 
[  is  not),  ihc  Juftices  are  bound,  under  the  26th  of  Geo.  11. 
[  lo  purfue  a  different  mode  than  in  this  inftance ;  ruppo(ing, 
1^1  fay,  in  the  exception  of  the  Afl.  In  refped  to  the  (irft, 
^Kofd  Coke  is  right  in  his  law,  as  he  generiaiUy  is  \  but  I 
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never  heird  Lord  Coke  cited  tb  fiipport  a  hGt  which  was 
given  up.  Lord  Coke  fays,  in  his  definition,  a  city  is  « 
lown  corporate,  which  is  at  prefent,  or  hath  been,  the  fee 
f.f  a  bilhop;  in  which  he  is  followed  by  Mr.  Juftice  Black- 
ftone,  which  has  been  flaied  from  the  text  of  his  Commen- 
tary. It  1  agree  with  Lord  Coke,  ihat  it  is  fo  in  law,  ihfc 
iati  is  not  wi:h  him.  Suppofe  J /ord  Coke  faid,  a  city  is  a 
town  corpora  re,  which  is  or  haih  been  the  fee  of  a  bifliop, 
will  that  make  it  a  city,  or  any  6xheT  place  a  city?  But  you 
uoiild  fiv,  this  great  man,  that  knows  what  goe«  to  confti- 
tLi;e  a  city,  is  unfortunate  in  this  intl^nce;  btcaufe  it  does 
not  f.li  in  the  fccpe  of  his  definition.  It  is  clear  this  was 
rot  »  city.  T  here  was  an  occlcfiaflical  jiirifdiflion  till  the 
time  of  i-lii/^abtth— Jhe  crefls  no  fort  of  corporation;  but 
gives  powers  to  the  Dea^  and  High  Steward,  without  the 
power  of  government  or  fuccefllon,  or  any  thing  thai  belongs 
to  a  corporation ;  and  it  has  been  given  up  and  allowed,  that 
Weflminfter  is  not  in  that  refpeO:  a'  city.  It  is  «  city  by 
mere  courtefy.— Then  what  is  the  objeSion?  The  4d  of 
Geo.  II.  has  for  its  objeS  lo  ren^y  the  inconvenience  found 
by  the  5th  of  King  Edward  Vlth.  which  enables  any  two 
Juftices  to  licenfe  an  ale-houfe;  and  enaded,  that  no  li- 
ccnfe  (hould  be  granted  but  at  a  general  meeting  after  public 
notice  in  September,  or  at  any  9t her  general  mttx\ng.  That 
was  found  extremely  inconvenient.  After  the  licenfing  day 
marked  out,  thofe  that  had  any  thing  on  tlieir  charaders, 
and  durft  not  appear  at  that  time,  lay  by  for  fome  jobb  to 
be  done  at  a  fubfequent  packed  meeting.  The  a6th  of 
George.  IT.  was  made  to  cure  that  imperfeSion,  and  a  ge- 
neral licenfing  time  was  fettled  to  be  obferved  throughout  all 
England  by  all  Magift rates ;  and  Juftices  have  been  fufajcd 
to  criminal  juflice  for  granting  licenfes  in  other  places,  or  at 
any  other  time. 

It  has  been  contended  by  both  ndy  learned  friends,  that 
♦his  man's  licenfe  was  good  though  not  granted  at  the  gene- 
ral meeting,  becaufe  there  is  an  exception  of  cities  and  towm 
corpcratc.  The  meaning  of  the  Legiflature  is  this:  Where 
a  toun  is  incorporate,  it  has  Juflicesof  its  own,  and  an  in- 
fernal Magiftracy.  By  its  own  bye-laws  it  might  have  % 
great  number  of  wholefome  regulations  for  its  internal  po- 
lice; and  we  do  not  mean,  by  this  general  regulation,  to  die- 
ftroy  the  internal  police  of  any  Magiftratcs,  which  undertlit 
byelaws  they  have  means  to  nhake.  My  learned  friend  thHi 
cires  Lord  Coke  and  Mr.  Juftice  Blackftone,  to  prove  thtt. 
a  city  is  in  its  definition  a  town  corporate;  diflFering  ifi  dd 
cthtr  re/]x^£}p  but  as  it  is  or  ha^  b^^u  the  fe«  of  a  Uft^c. 
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Atny  for  courtefy,  it  is  put  down  as  a  city.     The  Act  <liJ 

Oct  mean  it  for  complirncnt  of  any  place  that  had  b^en  a  fte 

^f  a  bi(hu}>.     It  would  be  abfurd  to  fuppofe  that  all  vice  was 

^u  be  brought  down  by  the  (hade  of  the  bilhop  hov^rin^ 

ever  the  place  where  he  ouce  had  a  fee.     That  was  not  th$ 

«nc;ining  of  the  Ad  of  V  irliament.     The  Legiflalure  did  not 

^wn  to  interfere  with  cities  and  towns  corporate;  but  I 

fltould  apply  the  adjeftive  Corporate  to  both  the  fubftantivc?, 

I  fut  this  indance  :  Suppofe  depredations  had  been  made  on 

^^  perfons  and  properties  of  men  in  any  city  or  place,  by 

p^'ons  coming  in  to  plunder  the  inhabitants;   and  by  the 

Uw  made  to  prevent  it  in  future  iher«  (hould  be  regulations 

*^''  fuch  towuSy  and  a  provifion  it  (hould  not  extend  to  cities 

^''  towns  forfeited,  having  walls  that  might  keep  out  ihofc 

.^^gglers — couUl  it  niean>  that  cities  which  had  not  walls^ 

^   had  a  biiliopy   that  that  was  fufficient  fortification  for 

^^tn,  and  weic  therefore  not  in  the  exception  ?  So  in  this 

^*^  we  n^ull  underftand  cities  corporate  and  towns  corpo- 

^  ^y  argument  in  (hort  is  this.  If  Weftminfter  is  not 
^,  ^  thin  the  exception  of  the  flatute,  not  being  a  corporate 
"*^  V;  then  I  fay  the  licenfe  was  not  granted  in  the  form  re- 
J^ired  by  the  ASt,  But  allowing  that  it  is  a  city  within  the 
"^ceptiou;  yet  that  exception  only  goes  to  the  time  of  U- 
^^nfing,  and  the  other  regulation^  of  the  ftatute  muft  be 
^ implied  with  in  all  places.  This  liconfc  therefore  not  be- 
^i  granted  at  a  general  meeting  convened  by  puiilic  no- 
^cc,  the  licenfe  is  void,  and  the  conviSion  ot  courfe  muil 
^^  held  good 

Lord  Ken  yon,  C.  J.— On  iiearing  the  argument  ascaind 
^Kis  conviction,  I  iliought  the  iUt«Jte9G'o.  HI.  c.  6.  wa> 
%  parlianaeotary  expofition  of  the  5  G^o.  IH.  c.  46.  fo  as  to 
Exempt  all  perfons  w'no  fold  fpirituuus  liquors  by  retail 
from  the  operation  of  the  Utter,  on  which  this  conviction 
la  &M|nded.  But  I  am  now  clearly  of  a  difterenr  opinion, 
^  ihe  irgiiment  urgtd  in  fupport  of  the  conviction,  that 
there  h  a  thBisrrence  in  the  whole  purview  vi  thefe  (latutes 
' Ik t W4^eii  Mr  JuJ!ice*t  licenfe  and  the  /icmfi'Jr'. m  ///.'  excife.  The 
'il4Ciitc  5  Gf7  ill.  c.  46.  appl'es  to  ail  thofe  inilances  where 
[m  liccnlc  i'uf  *ilf  i  beer,  or  (.iher  exclfcablc  liqucn  U  required ; 
and  the  coiiviCtion  of  the  p-r:y  otTer.ding  asa'iiUl  liiAt  aS 
JYiUy  be  m  the  compeiiJioro  rV'r:n  ih;:rc  poir!ted  out,  and 
j^apted  ta  iliii  Cafe.  Ai::i  I  ;im  of  opiui.^n  that  ihiit  llaiutc 
fc/iuim  to  f^?rce,  notwithftandiror  the  9  (?«:;.  HI.  r.  6.  as 
[to  ail  the  objiscis  of  \\\t  licenfe  to  be  granud  by  the  'juplces 
\mf  iii  Peace,  For  the  iioub:>^  which  the  Lejvfl^VUT^:  >kv^\^^ 
vo 
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to  remove,  when  they  paflcd  i!ic  9  Geo.  III.  were  relative 
to  the  cxcifc  licnift'  for  retailing  fpirituous  liquors.  I  did  not 
know  till  it  was  pointed  out  at  the  bar  that  the  Jufticcs  of 
the  peace  had  the  power  of  granting  licenrcs  for  felling  fpi- 
rituous liquors ;  but  I  am  now  fatisBed  that  they  have  under 
the  2  Geo.  HI.  c,  26.  As  to  the  other  point ;  if  it  depended 
on  the  queftion  whether  or  not  Weftminfler  be  a  city,  I  am 
not  prepared  to  give  any  opinion  on  it.  But  the  ground  on 
which  I  rely  is,  that,  whether  it  be  a  city  or  not,  all  the 
regulations  prefcribed  by  the  26  Geo.  II.  r.  31.  mud  be  com- 
plied with,  except  fo  much  of  them  as  comes  wifhin  the 
fubfequent  pro-y/^.  Now  ihzl  provifo^  on  which  fo  much 
ftrefs  has  been  laid,  only  extends  to  the  time  or  timet  of 
granting  the  licenfes  in  thofe  particular  diftrids.  Such  i» 
the  conllruSion  which  the  very  words  of  the  exception  ex* 
prefs;  and  which  i.<^  a  con(lru3ion  highly  advantageous  to 
the  Public.  For  it  is  of  importance  to  the  Public  that  li- 
cenfes  or  this  fort  (hould  be  granted  openly,  and  not  by 
ftealih,  in  order  that  they  may  have  an  opportunity  of  ob- 
je^inc;  loihf  granting  of  thefe  licenfcs  to  particular  pcrfons 
on  the  ground  of  iinhtnefs.     Inafmuch  therefore  as  the  re- 

guiaiior.s  ot  ihiif  ll.iiutc  were  not  complied  with  in  this  in-    

(lance,  this  licci.i'c  having  been  granted  at  a  private  meeting     ^^ 
of  two  Julliccs,  which   was   holdcn  too  after  the  general^L^ 
meeting  v.as  pancd,  I  am  of  opinion  that  the  licenfe  is  illegal,^    J, 
and  that  it  cannot  prot^ci  the  pcrfon  to  whom  it  was  grantedE:=»  cJ 
from  the  penalties  of  the  5  Geo   HI.  r.  46  ;  and   that   thr-^  -ic 

•    preftTit  form  uf  conviclion  may  be  fuppoiied. 

Ashhurst,  J. -—The  principal  queftion  is  involved  irv  m'w 
fome  intricacy  ;  but  all  the  Afts  of  Parliament  appear  recon-  *""»'" 
ciiiMble  hy  confidering  ih.^t  the  ftatute  5  Geo.  Ill,  c,  j^6^^>  -t 
folclv  and  purely  relates  to  licenps  granted  hy  the  Jujliccs  r»  « 
t/if  Ptac\  and  not  to  liccnfcs  grained  by  \\\t  excife.  Bu*-^  -ti 
fome  doubts  having  arifen  on  the  conftruftion  of  this  z&^^SR 
I  he  9  Gt'o.  III.  was  paiTed,  nor  10  repeal  any  part  of  th»  ^""^^ 
former  act,  hut  to  ditlare  that  the  5  Geo,  HI.  was  not  in^"*"  " 
ter.dcJ  to,  and  did  not,  do  away  the  (»peraiion  of  any  of  ih  ^■'^^ 
fcrnK-r  laws  relating  to  excife  Jinnfcsy  and  lliat  they  flioul^  ^^ 
remain  in  the  fame  force  as  iney  did  before  the  5  Geo,  III.  buL-^  -^u^ 
wirli  refpect  to  JitlUct-s  lirenfrs^  the  5  Geo,  III.  was intende-^^  ^ 
to  repeal  ail  fornivr  pcnaliies,  by  fubfiiiuting  a  penally  of  40  ^m^Si 
in  Tl>crlr  (lead,  ami  prcfcribinga  jj(.neral  form  of  convifliov  ^kmi. 
As  to  the  oilier  point ;  I  en :i rely  concur  in  the  opinicr^^on 
which  has  been  given  by  my  Lord.     I  think  it  would  bs  • 

n)oi\  mifchievous  expofjtion  of  the  ftatuie  26  Geo,  11.  to  fi^    *J 

tliSLt  Judices  of  ihc  Peace  ev^ti\x\?uOcv  >{V^tt^^it\H  wiih^^aw 
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*lie  meanmg  of  the  exception  might  grant  liccrfes  prhaftij^ 

and  ^;vithout  giving  any   public  notice  of  rhclr  intent [on  t<> 

^TM  Itcenfes  on  any   panicuhir  day.     For  thong^h  perh»p9 

't  Was  not  ricccflary  that  fuch  magift rates  fiiou'd  be  limited 

^o  tie  time  mentioned  in  the  Act  for  granting  licenfes,  yet 

23  ihe  Public  arc  fo  much  interefted  in  the   fahjeft,    the 

'-^giflature  thought  it  proper  to  include  all p-aces  in  the  gc- 

"^ral  provifions  of  the  Aft;    fo  that  in  no  place  whatever 

^*^  the   JulVices  grant   a  licenfe  but  at   a  public  meeting, 

'^Ough  in   pkces   within  the  exception  of  that  A^  the  time 

***     that  meeting  is  net  confined  to  tiie  20  firft  days  of  Scp- 

'^^rubtr. 

BuLLf.R,  J. — It  is  neceiTary  that  a  pcrfon  fliould  have 

^'O  licenfes  to   enable  him  to  fell  fpiiituous  liquors;   and 

'^crcforc  it  is  mateiial  to  afcertain  with  preciilon  tjlie  terms 

^^hich  the  Legiflarure  have  ufed  in  fpeaking  of  both  thefc; 

^'^id  when  the  terms  are  afcertained,  there  is  an  end  of  the 

^  ueflion.       From  the  argument  which  has  been  urged  in 

^Uppcrt  of  the  conviflion,  it  is  clear  that  when  the  Legif- 

•  i^iure  fpeak  of  a  licenfe  to  fell  ale^  b.'rr,  or  otfur  exctfcablf 

^iqmrsy  they  mean  a  Juflice*s  l:ctnp\   when  they  mentioned 

^  licenfe  lo{f:\\ffyintno:is  liquors,  or  dijUr'rdliq'fors,  they  mean 

^n  excife  licetije.     If  fo,  the  licenfe  lofL'll  ale,  beer,  or  ether 

^xcif'uble  liquors y  mentioned  in  tiie  5  G.^o.  III.  m^iins  a  Itcenfr 

Ay  th*"  Jujlices  \  and  the  9  Ceo.  \\\.  which  fpCrtks  of  licrrth's  to 

^ell  fpirituous  liquors y  leaves  tin:  y^JhiW  licrrij}   untoucn^^d, 

and  only  decL^res  th4t  iheLegillriUMe  did  not  inieiid  In  paifing 

the  5  Geo.  Ill   to  inrtrfeie  wiih  the  excife  licenfe  ;  and  con- 

fcqiiently  the  pcnattv  of  40s.  given  by  the  5  Geo.  Ill  attaches 

on  pcrfons  who  retail  fpiri'uous  liquors  without   a  licenfe 

from  the  Jutlices. 

The  next  qucftion  i%  Whether  Wellminftcr  be  or  be  not 
a  city  within  the  meaning  of  the  exception  of  the  26  Geo, 
II.;  for  it  is  not  necelTiirv  to  determine  genfraliy  whether 
it  bet  city  or  not.  But  fuppofing  ir  to  be  a  city,  I  think  it 
if  clearly  not  within  the  nxrauing  uf  ihis  provifo.  For  in 
coratnon  grammatical  con/} ruclion,  if  there  be  two  fubftan- 
tWcs,  8nd  one  a.fj?ftive,  which  may  apply  to  both,  it  mud 
be  taken  as  referring  to  both.  Or  if  this  be  confidered  on 
the  rcafon  of  the  thing,  the  quell  ion  is  equally  clear.  If 
kin(f  Chaiies  the  Second  had  never  granted  a  commilTion  of 
iht  peace  for  VVeftminftrr,  the  licenfes  there  mufi  have  been 
graminl  by  the  Middlefex  Juftices;  and  tlieti  VV'tftmlnfter 
woofai  have  been  preciiely  within  the  mifchief  which  the 
-Lmflature  were  dcfiiou*  of  remedying  by  the  26  G£i.V\.\ 
■    Ar  Jbflirey  liTin^  at  any  (//rl.in:  part  of  :\\e  cojl:\mv  vr[\^\ 
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have  granted  liccnfcs  lor  this  place  Then  what  is 
charier  of  Charles  the  Second?  It  ia  not  a  commiilioi 
city  Juftices ;  but  lo  enable  certain  perfons  to  a£k  in 
comiTiiflion  of  the  peace  "  within  the  liberty  of  the  dean 
chapter  of  the  collegiate  church  of  Saint  Petqr,  VVeftmin 
the  city,  and  borough,  and  town  of  Weftminfter  in 
county  of  Middlefex,  and  Saint  Martin's  le-grand,  Londo 
Thcfe  therefore  are  not  city  magijlrates.  On  the  fair  i 
(lru3ion  of  ihc  provifi  in  the  26  Gro,  11.  it  appears  that 
Lcgiflature  did  not  wi(h  to  interfere  with  cities  and  to 
corporate,  which  are  governed  by  regulations  of  their  c 
as  to  tie  time  of  granting  licenfes. 

Grose,  J. — This  convidion  may  he  fupported  ui 
the  5  Geo,  111.  r.  46. ;  for  the  9  Geo,  III.  ena6ts  and  decl 
that  all  penalties,  &c.  inripofed  on  perfons  retailing  fpiriti 
liquors  without  licenfe  nr)ight  have  been,  notwitbftan 
the  5  Geo.  III.  and  may  be  (except  as  herein  after  n 
tioncd)  for  the  future  recovered,  &c.  This  feems  to 
to  b«  a  declaratory  law ;  faying  that  the  excifc  liccnfcs  v 
to  remain  as  they  did  before  that  zGt ;  and  that  the  c 
alteration  which  the  5  Geo,  IV.  c  46.  made  was  with  ref| 
fo  the  licenfes  granted  bv  the  Juftices.  And  this  is  confin 
by  the  fiibiVqiient />r5X'//i,  which  fays  that  all  the  powers 
authorities  by  the  former  aSs  to  the  Juflicesof  the  Peace 
the  commiflioiit-rs  of excife  icfpe^ivtiy  given,  of  tranfpori 
cr  whipping  perfons  convi^ed  of  retailing  Ipiriiuous  liqi 
vi^hfut  liceiife,  fhall  ce:\fe  and  be  no  longer  par  in  fo 
Nov  ihHt  provifo  direclly  poinrs  to  the  powers  which 
mtivijlratcs  had  relicive  lo  the  lic^rnfcs  for  feUing  fpiriru 
liquors.  Therefore  It  is  clear  that  the  (latute  9  Geo.  III.  i 
did  not  mean  to  interfere  with  the  Jujiicci  licenfes.  i 
the  diilinflion  wluch  has  been  taken  bctwten  the  licenfet 
the  Juftices  and  the  licenfes  by  the  comtiiirioners  of  cxc 
as  applied  to  thefe  Aclb  of  j^arliament,  renders  the  qucfl 
mort- cle-4r.  With  rtfpecl  ro  the  other  point :  1  cat^ 
think  that  VVeftminftcr  is  a  ciiy  within  the  pr.vifo  in  the 
Geo,  II. ;  which  only  menn:*  fi'ch  a  city  or  town  corpoi 
as  by  virmc  of'  irs  incorporation  had  a  power  of  doing  t 
uhich  the  Mayidrate^  for  ihe  county  at  large  had  within 
body  of  the  county.  Biit  evtn  fu;>poring  rhis  to  be  a  < 
u  iihin  I  he  provifo  ;  fti'l  ilie  in?giilrates  of  fuch  a  place  fl 
purfue  the  regulations  of  ihv:  26  Geo,  II.  except  as  to. 
timeoi  granting  fuch  occnfe :  and  the  obje-5iion  ro  thit  llQ 
is  not  to  tf:c  titney  but  to  the  njnn.r  a*: J  placf  in  whid 
was  granted. 

Order  of  Sciliccs  qua(h::d,  and  the  convidion  affiiAN 
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^^judgcd  Cafes  in  the  Courts  at  Wcftminftcr  in 
the  laft  Term. 


Tatitv,  Wellincs. 


I^HIS  was  an  aSion  of  debt  on  a  bond ;  bat  the  debt 
fv  ^     having  arifen  out  of  a  loan  of  money,  the  produce  of 
tj^>ck  fold  at  the  time  for  the  purpofe  of  this  loan  ;  and  the 
^^rrower  being  bound  to  replace  the  flock  in  12  months,  or 
^-^crwards  to  repay  the  money  advanced,  together  with  fuch 
^^tereft  as  the  dividend^  on  the  flock  would,  in  the  mean 
^ifDe,   have  produced ;   the  dividends,   in  point  of   fad, 
^Moontbg  to  more  than  the  legal  intereft  of  the  money  ad* 
landed,  the  defendant  craved  oyer  of  the  bond,  and  alfo  of 
^he  cmdition.     1  he  cafe  flated,  that  the  defendant  having 
occaAon  for  money,  applied  to  his  uncle,  (fince  deceafcd,  and 
to  whom  the  plaint! flF  is  executor)  to  lend  it ;  which  the 
%JtKle  complied  whh,  but  told  him,    as  he  mufl  difpofe  of 
741.  10s.  fhort  annuities,   he  (hould  expeS  the  fame  an- 
nuity   as  they  now  produced,    and  that  the  flock  fliould 
be  replaced  in  one  year  ;  and,  if  not  replaced  at  that  time, 
the  defendant  was  to  repay  912 1.  I2s.  6d.  the  fum  at  which 
the  flock  was  fold  for  the  purpofe  of  this  loan ;  to  this  the 
defendant  agreed,  and  alfo  to  pay  the  above-mentioned  an* 
niiity  during  the  time,  which  amounted,  in  faft,  to  8i  per 

hctnt.  upon  the  fum  advanced.      The  flock  was  not  tranf- 
irrred  to  the  d€f€nd;^nT^  but  the  uncle  gave  orders  to  his 
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broker  to  fell  it,  which  was  done;  and  the  cxaS 
jMiJ  ilie  fame  day  to  the  defendant. 

/'frcT  the  death  of  the  uncle,  the  defendant  nc 
i\iir.'lt:d  his  agreement  either  of  replacing  the  ftc 
r:.p  ration  of  the  yea*,vOr  of  repayWig  the  money 
<.<]ueiit. day,  named  id  the  boAd  ;  lii^  eiQtecuten^  co 
iiie  account  of  principal  and  intere(^,  dedu3ing  a 
300 1,  left  by  the  uncle  to  the  defendant,  and  took 
tor  the  balance.  Upon  whlcli  fcceJnd  bond  this  a^ 
brought ;  and  the  queflion  was,  whether  the  origi 
aaUrt.**«fa#imft  ornot.  ^  j 

tfpon  fhctriaO'Lord-Kenyon  bad  left  it'to  the  Ju 
whether  this  was  intended  bonajidey  as  a  loan  of 
whether  that  part  ct  the  tMUifadion  was  d  iiiere  c 
taking  more  than  the  legal  intereft.    The  Jury  foun 
loanof  ftock,  and-gaver  thgir  f  trdiQ  for  the  ptaintif 

Erjkine,  againft  the  rule  for  a  new  Trial,  faid,  tl 
of  (luck  to  be  again  replaced,  if  the  intereft  take: 
more  than  the  dividends  would  have  produced, 
might  be  greater  than  legal  intereff  for  the  money 
happened  to  be  fold  for,  flill  it  was  a  legal  tra 
becaufe  the  lender  ran  the  rifle  of  any  fubfequent  f 
Aocks,  or,  in  other  words,  his  principal  was  ai 
The  only  ground  tfjerefore  on  which  this  tranfa^Q 
be  impeached  wa«,  that  the  affair  of  the  flock  was  a 
lour  and  device  for  getting  an  exorbitant  'nrereft; 
trary  of  which  the  Jury  have  found  by  their  verd 
further  urged,,  that  this  application  for  a  new  trial 
on  another  ground,  namely,  that  the  plea  flatec 
hcarancc  to  be  until  the  expiration  of  the  tirft  year 
tlock  was  to  be  replaced,  whereas  it  fliould  have  I 
AUcrnative  time  at  which  the  money  was  to  be  pai( 
the  ftock-  was  not  fo  replaeed;  elfe  the  evidence 
•^erree  with  the  record.  And  though  there  is  ano 
(liririjig  the  forbearance  to  be  until  the  time  fixed  f 
payrr.sint  in  money,  yet  as  that  plea  neither  has  fiat 
rei  native,  the  deicCt  is  not  cured. 

h  was  contended,  on  the  other  fiJie,.  in  fiippo 
rule,  that  ihou^h  the  loan  of  ftock  was  legal,  and. 
Jiiiii  found,  by  their  veidid,  that  the  tranfadion  \ 
mere  colour  tor  il'e  itfiiry  in  the  firft  inflance,.  y 
plaintiff  was,  after  tlie  expiration  of  the  time  that 
might  have  been  replaced,  receiving  more  than  tht 
tcreft  of  the  mont-y  while  i»is  principal  W4is  fiibji 
c<)ntinv:ency  or  ha7>jtrd,  liiis  pnrf  of  the  tranfafliohiW 
liiuriuu^ 
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1>0RD  Ken*  YOK,  C.  J.-^-h  his  been  arirucd  by  ihc.  pia'.-i- 

^*  *^s  courifirl  that  \Ve  are  prediided  from  coniVvkrins!  wiic- 

'*^«r  or  not  the  fi  li  v:onlraA  were  lifuVious,  l»^c;iMro,  ini- 

'^'^  itting  it  to  be  fo,  it  was  merged  in  the  fecomi  bond.     Hut 

^  '^    ihe  former  bond  was  riie  cAnridefAfion  M  t'liis,  cm  wliich 

^  ^^t  prcfcr.t  afiion  h  founded,  if  that  were  void,  a^  beVmr 

^^^  -^'cn  for  an  ufuri^u's  confideration,  mntl  nndoiibt'<*d^y  ihi«» 

^  ^  xMnd  bond  would   be  alio'  void.     The  f>rintij»al  q:ieftl'^* 

^  V-tcrefore  fcenns  tti'bc,  whether  the  original  irjhfji^lion  \veV6' 

*^^^^^^^-  were  not  ufiirioas*.     With  rct'prc>  fo  one  pan  of  thfe  ar- 

^f^^mcnt,  i+ilt  there  was  r.6  loan-  of  (idtV.  to  rhe  defcr.dat^t, 

^    ^lerc  is  no  doubt  u-hatever.     It  is  true  that  there  \ras  m» 

^^^=>9iMri  tram^fer  of  ftockto  the  defend^-nt  ;;t/t/?,  though'  there 

^^as  mfohjiaftre.     For  it  appeared  by  fhe  evWenee  that  the 

^  ^ock  was  fold  on'  tHe  firir  of  Sept^rtiber,  and  that  the  pro- 

^5bce  was  paid  i<ythe  defendafnt  himfiflf  on  the  fam<^  d«y, 

J'hc  transfer  of  the  flock'  iiftflf  was  ntfver  in  ilie  cohtem- 

'X^ition  of  the  parties^  and  would  n6t  have  anfwered  tlie  end 

^Sryropbfedv  but  it  mud  be  virtually  cortfid^red- as  a  loan  of 

91ock.     Now  ir  is  admitted  that  a  mer^  joart  df  ftock  is  not 

"^furiousy   nor  the  payment  of  thtf  dividends  in  the  mean 

Tlime,  though  they  exJieed  the  l^gat  rale  df  mtrfrcfl:'.     Pn  this 

cafe  it  is  clear  iliat  the  loan  was  originally  a  lo.m  <^f  (lock 

during  thd  firflrycJlr,  be<:aure  the  party  borro\Ving  it  had  it 

in  his  power  to  rc-pla'ce  th6  (lock  iffclf,  if  he  had  chofcn. 

Daring,  that  period,  therefore,  thtYe  was  nothing  illc-g^il  in 

the  tranfadion.     But  I  have  h.id  ft>me  doubr  in  my  nHinJ,  in 

thecbifrfcof  the' argumt»nt,  whether,  as  thedcf,»t<d:irit  had 

no'pdwcrro-  rc-placd  the  ft'ock  nf'ter  the  evpiiaiion  of  the 

yetr,;  itf  did  net  btcorte  Jt  loan  of  Motley   froni   tiiat  tirtle, 

with'arrcfcrvatiotiaf  ufnrioiisint<*re(l',.  and  th.it  the  presence 

of  transferring  the  ftoek,  \\i>  merely  a  colour  for  the  wfii- 

rious"  traniiflicn.     But  my  doubt  is  iw^w  reimovtd;  for  thi^ 

cafe  ought  not  to  have  r.  coloui' imputed  to  ir,  which  is  c'x- 

prcfsly  negatived  by   the  finding  of   tlie  Ji'ry.     If  then  this 

trafifa£Hon  were  jrgal  durin?  rl-.c  (Vrrt  yeai ,  h  then?  any  thing  ' 

fi'pcraddcd  tortirike  it  ufuriou?  ?    1  {\\\}\k  net.     T  lie  whoU' 

appears  to  hnve  been  a  fair  trariiaftitn. 

Ia?n  aUbof  opinion  rhit  the  objehVion  on  \ht  Q\'(n}\M\  of 
the  variaiice  has  crreai  weight.  (")ne  of  il.e  jOci^s  itates  it  as 
aa  ai>fiiute  forbearance  till  the  firft  of  September  1 7P5  :  l)r.: 
ilm  is  not  a  true  narr.uiveof  the  iTanfa^ion  iKtwceri  tl.r  |-^r- 
ties;  for  in  one  event  indeed  it  wa-,  a  foibearar.cc  till  tl.ai 
day,  but  in  arotficr  event,  at  the  dclcndaiii's  option,  it  \vr, 
till  a  fubfequsnt  day.  Tl.c  fame  obfervation  alfo  ajVili  <  »■ 
the  ether  T^^a"  which  i\x\ci  tlie  foibeurance  till  the  firil  c 

M  2  Janudr 
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January,  1 786 :  whereas  it  was  not  an  abblute  forbearance 
either  till  the  one  day  or  the  other,  but  in  the  alternaiive. 
Therefore  on  this  ground  aUb  I  think  the  plaintiflF  is  entitled 
to  retain  his  verdtd. 

AsHH-URST,  J^— ^The  queflion  isy  whether  this  tranfac- 
tion  was  merely  colourable,  and  intended  as  a  loan  of.  money,, 
upon  which  ufurious  intereft  was  to  be  taken,  or  a-  loan  of 
(lock.  It  appeared  from  the  evidence  that  in  fubftance  this 
was  a  loan  of  (locL  The  agreement  was,  that  the  defendant 
fhould  have  the  ufe  of  the  money,  which  was  the  produce  of 
the  (lock,  paying  the  fame  intereft  which  the  (lock  wonid 
have  produced,  with  liberty  to  re-^place  the  (lock  on  a  cer* 
tain  day,  till  which  time  the  lender  was  to  run  the  rilk  of 
the  fall  of  the  (locks;  but  he  ftipulatedthat,  if  it  were  not 
re-placed  by  that  time,  he  would  not  run  that  ri(k.any  longer, 
but  would  be  re-paid  the  fum  advanced  at  all  events^  And 
from  this  contraft^  he  derived  no  advantage,  for  he  was  only 
to  receive,  in  the  mean  time,  the  fame  intereft  which  the 
flock  would  have  produced.  Now  though  this  might  have 
been  ufed  as  a  colour  for  ufury,  it  was  a  queftion  for  the  con* 
fideration  of  the  Jury,,  and  they  have  negatived  it. 

BuLLER,  J. — If  the  defendant  fail  either  in  the  manner 
in  which  he  has  charged  the  ufury,  or  on  the  merits,  the 
plaintiff  mud  fucceed.     Now  I  think  he  has  failed  in  both. 
As  to  the  fir-ft,.  the  contraft  is  in  the  alternative :  in  both  the 
pleas  it  is  (lated  to  be  an  abfolutt  forbearance  till  a  certain 
day ;   but  the  proof  is  only  of  an  eventual  forbearance  till 
either  of  thofe  days.     On  the  principal  queftion  alfo  I  think' 
the  plaintiff  is  entitled  to  retain  his  verdiS.     This  has  been 
aflltmilated  to  an  a£lion  on  the  ftatute  for  ufury:  but  I  think 
it  is  different.     Here  the  defence  fet  up  is,,  that  the  contraft 
itfelf  was  illegal^  and- in  order  to  fupport  it,  it  muft  be* 
(faewn  that  it  was  ufurious  at  the  time  when  it  was  entered 
into;  for  if  the  contrad  were  legal  at  that  time,  no  fuUe- 
quent  event  can  make  it  ufurious.      Now  here  we  are  pre- 
cluded by  the  finding  of  the  Jury ;  they  were  to  confider 
whether  or  not  this  was  a  mere  cloak  (or  ufury,  and  thcj 
have  drawn  their  conclufion,  which  I  think  on  the  circum-r. 
(lances  of  this  cafe  is  the  right  one.     This  js  not  like  tilt 
cife  cited  from  Cro.  Jac  where  the  principal  was  at  all  events- 
fecure ;  tor  here  the  teftator,  might  have  been  a  lofer  in  fhr. 
^.vem  qI  the  (lock  rifmg  after  \ht  firft  year.  1 

Rule  difcharged.        .    *• 


Hilary  Term,  30  Geo.  III.  16^ 

Utterson  v.  Vernon,  4^^w^o/Elizabeth  Tyler, 
a  Bankrupt. 

This  was  an  iflue  out  of  Chancery;  and  upon  the  trial 
before  Lord  Kenyon,  a  verdid  was  found  for  the  plaintifF, 
fubjed  to  the  opinion  of  the  Court.     The  Cafe  was. 

The  plaintiff  lent  the  bankrupt  10,000 1.  3  per  cent,  an- 
nuities, which  (he  engaged  to  replace,  but  at  no  fixed  time, 
and  to  pay  the  amouut  of  the  dividends  in  the  mean  time. 
About  five  years  after  (he  became  a  bankrupt,  never  having 
replaced  the  (lock ;  the  queflion  was,  whether  the  plaintiff 
could  prove  under  the  Commrflion  the  price  of  the  dock, 
and  at  what  time  the  price  (hould  be  taken,  fhe  value  being 
on  the  day  the  a&  of  bankruptcy  was  committed  571,  and 
at  the  time  the  commiflion  was  iflfued  70^. 

Lord  Ken  yon,  C.  J. — This  is  a  qucftion  of  fome  no- 
■velty,  and  of  confiderable  difficulty ;  and,  though  I  do  not 
fay  but  that  fome  doubt  may  be  formcti  on  it,  I  am  of  opi- 
nion with  the  plaintiflF.     This  is  an  ilTue  direded  out  of 
the  Court  of  Chancery,  to  try  whether  (he  bankrupt  was 
ir.dcbted  to  the  plaintiff  in  any,  and  what  fum  of  money,  in 
refpeft  of  fome  (lock  which  the  plaintiff  gave  her  a  power  of 
attorney  to  fell  out  of  the  funds.     The  produce  of  that  (lock 
increafed  the  property  of  the  bankrupt.     And  rhe  queflion 
is,  whether  or  not  this  created  a  debt  to  the  plaintiff,  fo  as 
to  be  capable  of  being  proved  under  the  commiflion.     Now 
where  it  is  perfeckly  contingent  whefher  or  not  a  debt  will 
•become  due,  or  where  the  demand  arifes  on  account  of 
fome  tortious  ad,  in  jieither'of  thofe  cafes  can  the  debt  be 
proved.     But  the  rule  with  regard  to  demands  payable  at 
ail  events  on  a  future  day,  though  the  amount  of  them  is 
uncertain,  falls  under  a  d\f{t^^ent  confideration.     Where  a 
father  covenants  that  he  will  make  a  provifion  for  his  wife 
and  children,  and  becomes  a  bankrupt,  that  cannot  be  proved 
.as  a  debt  under  the  commiflion,  though  the  amount  of  it  be 
fpecified,  unlefi  he  has  (tipulated  to  do  it  within  a  reafonable 
tiaie,  and  given  a  bond  for  the  perfonnance  of  it,  which  h 
firftiteJat law:  for  then,  uncertain  as  thefum is,  the  Court 
^  Chancery,  proceeding  on  the  rules  of  law,  will  order  a 
fart  of  the  effeSs  to  befet  apart  to  fecure  it ;  therefore  tie 
mtre  uncertainty  of  the  fum,  provided  there  be  a  Jegal  remedy 
lii^9re  the  bankruptcy  happens,  will  not  deprive  the  cre- 
ditcvr  of  relief  under  the  commifTion.     The  cafe  of  Dutci  v. 
Wmrren%  though  different  in  one  rer|>e£l'from  the  prefent, 
<goe$  ••  great  v«ay  ta  fupport  thd  plaintiff'a  argument.    At 
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differs  indeed  in  this  refped,  ihat  in  ihat  cafe  a  fp-'cijic  dtty 
ayi  ^initiQ^Cfi  pn  vv^iicji  iLe  llckk  >.as  ioht  tfaniitcf/jctl ;  .twit 
'that  cafe  anfvvtr:*  ihc  argui^.Erl  .vrg<-^  on  the  grounil  of  un- 
ccM;ji:.ry,  ft  r  the  amount  c\  the  tlcjnr-.ages  in  that  cafe  was 
do;  lyore  ,^yfl4f^  ihan  i^  4jtit-  f  refefii ;  iAuey  *jiotb  Ji^4>€LnJ  i  n 
tiie  Cioic  ,<f^^^rf^;at^/9n  fi  fvopcfty.  1  /caogot  iDjnear  al- 
luJini'  t.Q,  ^d  l>i^^i^g  Ci-infi^efrf^'le  flr^fc  jO»,  the  Aaliite  7 
C.co.I  c^;?.  31^  iipu^h  i{  JmO  mot  mtxi  ihis  vory  cafe, 
'i  i^at  .;;ct^  .^i^cr  r.c^ii  i,r^  ^ha^  diAifb(8^4id  :xsiki\  Mriueihfifr  kii4$, 
jugjjiir,  ^:i:,  p.ay^b'e  ^it  g  U^t^ie  d/i}',  jcpirid  he  pravid  iioder 
il.e  crmmiflloi?,  ^p^tcj  ai^J  di^ltir/iti  tj>4t  jtbcy  might.  Npw 
it  is  |to  be  ob.lii  V.csl  ^^^^^  ^^^e  >*piq  **  (Lrlarr**  is  alwa\s  in- 
itrted  in  a/^r«  c^'  pa,rli:v^\cnir  w'uh  sr^ai  caution,  ao4  if  does 
j;ot  Dcc.yr  in  ?ny  «^her  cf  the  bar^Lrji/pt  laws.  This  there- 
ib;c  wss  dcclaratcfv  of  the  cpmnion  law;  aod  the  comnaon 
!  w  vnilil  probajbly  luve  Jceo  l\tW  fo  apply  to  this  cafe  as 
jw-lW  4s  to  il}jQft  n'.enncncii  in  t!.e  A^tme,  if  it  had  been 
tlear  what  ijje  ctjipnion  )a>y  )ia$.  For  hfre  (sot  money 
injeal,  bjL'tJ  njciiey'V  wqhIj  \va§  j^nt  by  the  pl.iintiff  to  IhJe 
hankr/'pN  '9  .^'^  rtcavcrcd  on  the  grouxid  ot  the  conirad, 
.-^rd  TiQit  in  ^  tpui9ii$  af^ion.  1  jic  p^aimiiT  had  a  caufe  ot 
iidii^n  V'hici^  }}t:  n)i§;hi  b;ivc  eniorced  j^'hcn  he  chofe*  and 
not  at  t/i^  ppiion  of  tht*  ban);iiipt.  I  am  th.ere£Dra  of  opi- 
iiipn  tjiac  in  thisi  cafe  the  plajntifi'  haf  a  right  to  come  in 
upder  >Jie  con)iiiifilo:i  lor  a  ralitf4£iion ;  and  the  only  re- 
ir^ixiiilg  queflion  i.s,  A^-hi^t  (hfiU  he  iht  amount  cf  that  /a- 
ti.-faGtion^  wlwich  deperd?  on  iht  time  uhen  the  price  of 
the  ftqcjc  is  ^o  j^e  laken.  Now  1  ha^tf  110  dllficuhy  in  fay- 
jrg  t|)^t  it  cHight  to  be  rompmed  Qn  the  day  of  the  bank- 
luplcy,  v^hicb  wf)s  the  la(l  poflible  ijnic ;  and  it  is  found  by 
the  icafe,  that  ihf  yalue  of  the  ftock  on  that  day  wr.s  5,750!. 
'ilierefofe  it  (ceps  to  me,  v/it|iQtit  inking  any  innovation 
^ii  any  of  the  principles  of  l^w,  that  the  piaimiiV'  is  entitled 
10  prove  (hat  fum  und^r  (he  comniil&on;  and  t  lie  re  appears 
to  be  no  j[j[.cound  for  deciding  this  ro  be  ufuriocs,  as  was 
afi^ucfj^  th^  ^l?^l!^  Uing  fi  l^f^a  fiik  Lontra<^  ior  the  loan  of 
flokk.  'ihU  i^  i\U  hke  the  tufe  put  at  \\iA  bar,  of  go 
a^ipn  for  no;  perfoi mipg  a  .cootra£t  for  the  delivery  of 
g9,pds  ;  tor  t;^^r  louitds  twnf^Xy  in  {iana^es,  ind  there  is  po- 
thing  to  guide  the  judgment  pf  tpe  Court:  but  here  the 
price  of  the  flock  is  the  vr^tf^rion,  and  it  id  capable  of  faeiag 
rcjtiuc^d  to  a  cert^^ti|;y. 

A.sH{iVJt.sT,  J.-T^AIihoMgh  the  inclination  of  my  mfsJ 
\s-Q.iild  (ndyci)  fne  tp  fay  Ah^t  debts*  v^  hich  ought  in  juflka 
to  be  jproved  HPfjcr  41  commifiloa  of  bankrupt,  migbt  bi  ib 
'{>ruved>  }ct  }  l^r(p  gregt  dwbt  en  admitting,  the  preftiil. 
1  I  hnv€ 
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i  have  always  underAood  it  to  be  a  gcn<:ral  rule  that  noiblr.g 
is  proveable  under  a  commiflion  that  cannot  be  recovered 
"in  ihe  form  of  an  indebitatus  affumpftt ;  and  that  wherever  it 
is  neccflary  to  have  recourfe  to  ^fpecial  a^ian  on  the  cafe^  or 
irrfpafs,  to  recover  damages^  the  party  cannot  come  in  under 
ihe  commiflion.  As  to  the  aSion  for  me'he  profits,  thou^ 
inform  it  is  an  adion  of  trefpafs^  yet  in  effeil  it  is  to  recover 
tlie  renti  which  is  at  lead  as  certain  in  its  nature  as  the  fcock 
in  this  cafe.  It  is  true  there  may  be  fome  cafes  where  the 
Jury  arc  not  bound  by  the  amount  of  i4ie  rem,  but  may  give 
extra  damages.  But  why  may  not  the  plaintiff  in  that<are 
wave  the  extraordinary  damages,  if  he  pleafe,  and  reft  con- 
tent with  the  rent  :done?  and  yet,  in  fuch  a  calc,  he  cannot 
corae  in  under  the  commilTion.  The  form  of  the  adion  ihei ., 
in  which  this  demand  was  to  be  recovered,  feems  material 
in  this  ca^e  as  wttl  as  in  that.  I  cannot  tlierefore  at  prefcn: 
bring  myfelf  to  think  that  the  plaintifF  ought  to  be  permitted 
to  prove  his  demand  under  the  commiflion. 

BuLLER,  J.-  1  cannot  by  any  means  agree  that  the  form 
of  the  action  can  decide  this  qucftlon  which  arifes  on  the 
bankrupt  laws.  The  form  of  the  aflion  very  properly  de- 
cided the  cafe  of  <SboJtltU  v.  North  \  but  that  has  bo  ap- 
plication to  the  qiiedion  in  iliis  Rage  of  it.  There  the  adion 
was  brought  to  recover  damages,  and  there  were,  no  means 
by  which  the  Court  could  afccriuin  ihe  anfiount  of  ihem^ 
they  were  uncertain  in  their  nature,  depending  on  a  variety 
of  circumftances  to  be  fubmiritd  to  the  confideratioo  of  a 
Jury,  who  alone  could  afcertain  them.  And  ihece fore  there 
is  great  weight  in  what  Lord  Mansfield  faid  ;  for  he  thought 
tliat  the  only  difficulty  arofe  from  the  nilure  of  the  adion 
wliich  the  plaintiff  iad  brought,  ivhith  was  for  diimagrs. 
But  the  rule  is  this,  If  the  creditor  wifh  to  prove  a  debt  un- 
der a  comniiirion  of  bankrupt,  it  is  ncceffary  that  he  flioiild 
be  able  to  afcertain  tlic  amount  of  it  without  the  inierveniloa 
of  a  Jury  :  and  if  it  be  fo  ccrialnlhat  he  can  fwe*ar  to  it,  he. 
is  entitled  to  prove  it  under  the  commiflion.  In  fome  c^lt:& 
di^form  of  the  aSion  Is  malerial,  \i\  others  not.  If  mojufy. 
liejevied  by  the  Tale  of  goods  under  an  execution,  and  the 
execution  beaftcrwards.fei  afide,  there  if  the  party,  whofc 
§6od»  have  been  feized,  infill  on  contingent  damages  for 
Hewing  him  out  of  his  gooifs  and  firllin-;  them,  it  cannot 
fie  proved  as  a  debt  under  the  commiflion ;  bjt  if  he  de- 
tiiifki\oi\y  the  value  cf  the  goods,  he  may  come  in  under 
tlie.cbmmillion,  bccaufe  the  debt  is  capable  of  being  ptircr- 
" temtdj  and  he  rija/ T^car  .to  the  amount  of  it.  So,  the 
cs^'fiit  at  the  bay;of  an  action  for  not 'delivering  goods  ac- 
cording 
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cording  to  an  agreement,  admits  of  the  fame  diftinSion ;  if 
the  party  has  adually  paid  for  the  goods,  there  he  may  re- 
cover the  precife  value  in  cafe  of  non-delivery,  and  confe- 
quently  may  prove  it  as  a  debt  under  the  commifTion :  but 
if  he  will  not  be  content  with  recovering  the  precife  value 
of  them,  but  goes  for  contingent  damages,  arifing  from  the 
fluduation  of  the  market,  he  cannot  come  in  under  the 
commiflion^  becaufe  thofe  damages  are  uncertain.  There  is 
alfo  another  cafe,  which  (hews  that  the  form  of  the  adion 
is  not  the  criterion.  Suppofe  money  has  been  lent  on  in- 
tereft,  and  the  principal  has  been  paid,  and  the  only  point 
in  difputebe  on  the  intereft,  indebitatus  ajfumpftt  will  not  lie 
for  it  eo  nomine  as  intereft,  but  the  party  muft  have  re- 
courfe  to  a  fpecial  adion  on  the  cafe  to  recover  it ;  and  yet, 
as  the  amount  of  the  intereft  is  a  matter  of  computation, 
he  may  prove  it  as  a  debt  under  the  commifllon.  Befides 
which,  1  am  alfo  of  opinion  that  this  cafe  falls  within  the 
principle  and  good  fenfe  of  the  ftatute  7  Geo.  I.  cap.  31, 
though  not  within  the  very  words  of  It.  The  objeS  of  that 
a3  was  that  all  demands,  that  exifted  prior  to  the  time  of 
the  bankruptcy,  though  not  payable  till  a  future  day,  might 
be  proved  under  a  commiiTion  oih^lAiVU^Xi  provided  they  were 
capable  of  being  afcertained. 

Grose,  J. — I  have  had  confiderable  difficulty  in  forming 
my  opinion  on  this  cafe,  becaufe  it  is  perfeflly  new  2  but, 
on  confidering  the  juftice  of  this  cafe,  and  the  principles  of 
former  decifions,  my  doubts  are  removed.  Where  a  de- 
mand refts  merely  in  damages,  and  is  not  capable  of  a  clear 
certain  liquidation,  it  cannot  be  proved  under  a  commifrton 
of  bankrupt :  but  I  confider  this  as  a  cpntraS  to  do  a  fpeciiic 
ad,  which  the  bankrupt  is  rendered  utterly  incapable  of 
performing  by  the  bankruptcy ;  and  his  incapacity  to  per- 
form it  is  attended  with  a  certain  damage  to  the  plaintiff. 
The  Value  of  the  (lock  is  mixed  in  the  general  mafs  of  the 
bankrupt's  property,  of  which  the  aflignees  and  the  other 
creditors  are  poflefled «,  and  there  is  no  reafon  why  in  fub- 
flantial  judice  the  plaintiff  (hould  not  have  the  fame  advan- 
tage which  the  reft  of  the  creditors  have,  efpecially  as  the 
amount  of  his  demand  is  capable  of  being  afcertained.  Se- 
veral cafes  have  been  mentioned,  the  principles  of  which 
fully  warrant  us  in  deciding  in  favour  of  the  plaintiff.  I 
perfedly  concur  with  my  Lord  Chief  Juftice  in  the  ob- 
fervations  which  he  has  made  on  the  cafe  of  Dutch  and 
Warren,  and  in  Ihofe  made  by  my  brother  Bulkr  on  that 
of  Goodtitle  v  North.  Much  has  been  faid  refpeSing  the 
fjprrki  of  the  aSion  i  biit  I  do  not,  by  any  means,  think  it  cdn- 

clufiVe;' 
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clufivc  ;  It  may  illuftrate,  but  cannot  decide,  the  queftion. 
On  the  whole,  1  am  of  opinion  that,  this  being  a  cafe  of 
clear  liquidated  damages  for  the  not  performing  a  fpecific  z&, 
which  the  bankruptcy  has  rendered  impofTible  to  be  done, 
the  plaintiff  may  comeln  under  the  commiiTion,  and  the  time 
of  the  bankruptcy  is  the  time  when  the  amount  of  it  is  to  be 
afcertained  by  the  price  of  the  (lock  on  that  day. 

By  the  Court,     Enter  the  verdid  for  the  plaintiff  for  th^ 
price  of  the  flock  on  the  day  of  the  bankruptcy. 


Jackson  v.  Duchaire. 

The  defendant  took  a  houfe  of  the  piaintiflF,  in  which 
there  were  goods  which  (he  got  a  friend  to  iay  down  the 
money  for.  This  friend  bargained  with  the  plaintiff  to  buy 
the  goods  at  70 1.  and  took  a  bill  of  fale  of  them  to  himfelf. 
But  the  defendant  made  a  private  agreement,  unknown  to 
the  friend,  to  pay  30 1,  more  than  he  had  agreed  for,  and 
for  this  money  (he  gave  notes  of  hand  to  the  plaintiff.  Upon 
thefe  notes  the  adion  was  brought. 

Lord  Kenyon  faid  upon  the  trial,  that  bethought  the 
plaintiff  was  not  entitled  to  recover,  becaufe  the  agreement 
upon  which  thefe  notes  were  given,  was  a  fraud  upon  the 
friend  who  had  advanced  the  70 1.  to  the  defendant  in  con- 
fidence that  it  was  the  whole  confideration.  But  the  Jury, 
notwithftanding,  gave  a  verdiS  for  the  plaintiff. 

This  was  a  motion  to  (hew  caufe  why  the  verdiS  (hould 
not  be  fet  afide. 

AsHHURST,  J. — I  perfcflly  concur  in  the  opinion  given 
by  my  Lord  at  the  trial.  It  is  clear  both  on  the  principles 
of  law  and  equity  that  when  any  friend  advances  money  to 
relieve  another  perfon  from  the  preffure  of  his  nccefliiies, 
and  the  parties  intertded  enter  into  a  private  agreement  over 
and  beyond  that  with  which  the  friend  is  acquainted,  fijch 
agreement  is  void  in  law,  as  being  a  fraud  on  fuch  friend. 
This  cafe  is  (imilar  in  its  principle  to  one,  which  was  de- 
termined in  this  Court  not  long  ago.  Here  it  is  to  be  ob- 
ferved  that  Welch,  (the  perfon  who  advanced  the  money) 
who  was  de(irous  of  benefiting  bis  friend,  agreed  to  advance 
JO  I.  which  he  underftood.  to  be  iht  full  pur  chafe  money}  for 
fuch  was  the  reprefentation  made  to  him,  and  70 1,  is  ex-> . 
prefled  in  the  bill  X)f  fale  to  be  the  confideration.  But 
dOw.  It  turns  out  that  the  defendant  was  to  give  two  pro* 
fHiilbry  notes  for  a  further  fum,  under  a  private  agreement 
bttwccn  her  and  .the  plaintiff,   to.  which  Welch  was  not 
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privy^  and  whlcb*  if  he  had  known,  he  would  not  probably 
have  advanced  his  money.  This  therefore  was  a  fraud  on 
fiim;  and  the  principles  of  analogous  cafes  j;o  to  0iew  thac 
this  private  agreement  between  the  piaintifF  an4  the  defen- 
dant cannot  be  enforced.  It  has  bctn  attempted  to  diflln- 
guifli  this  cafe  from  thejn  by  faying  that  Wefch.had  a  con- 
lideration  for  his  xnon^y  io  the  goods :  but  tliat  does  net 
Vary  the  cafe;  for  he  did  not  wi(h  to  make  a  bargain  for 
himfelf,  but  aSed  folcly  'for  his  friend.  And  even  if  it  be 
confidcred  that  Welch  has  purchafed  goods  for  himfelf  of 
greater  value  than  70  1.  and  ba:>  only  paid  70  I.  himfelf,  then 
it  appears  that  the  defendant  had  ^9  confideration  whatever  foe 
her  notes. 

BuLLXR,  J. — As  the  Jury  have  only  given  a  verdift  for 
1 5  I.  this  comes  within  the  rule  which  the  Courts  have  long 
eftablilhcd,  that  they  will  not  grant  a  new  trial,  unlefs  it  can 
be  done  without  compelling  the  party  applying  for  it  to  pay 
the  cofls.  It  is  clear  that  in  this  cafe  there  was  no  mif- 
dirc^lion  at  the  trial :  but  that  is  not  the  only  cafe  in  which 
the  Court  v^ill  aw?.rd  n  new  trial  '■Mithout  cjJIs,  For  if  rhc 
vcrdid  be  manifcftly  agiinll  the  jufticc  of  the  cafe,  and  the 
Jiidge's  direflion,  it  is  fit  that  a  new  trial  fhould  be  granted 
without  cofls:  and  this  verdiS  is  of  ihatdefcriplion.  Kerc 
it  appears  that  the  plaintiff  has  .bt«n  privy  10  a  grrtfs  fraud 
on  Welch  in  this  tranfaflion;  and  then  the  rule  applies,  tx 
doJo  mcilo  r.on  oritur  a^io.  The  plaintiff  wifhed  to  get  100 1. 
for  tlx  goods,  which  fum  the  defendant  could  not  advance ; 
but  the  fcheme  was  that  the  goods  fliould  he  apparently  fold 
10  Welch  for  70 1,  and  that  the  defendant  fliould  pay  the  reft 
under  a  private  agreement  unknown  to  Welch :  now  thac 
was  a  grofs  fraud  on  him,  in  order  to  induce  him  to  advance 
his  money  j  and  as  this  fraud  was  praftifcd  by  the  plaintiff, 
he  cannot  recover. 

By  THE  CouRT^ 

Rule  abfolute,  without  cods. 

Wright  .-y.  Reed. 

By  the  Annuity  AS,  17  Geo.  III.  cap.  26,  it  isenafled, 
that  in  every  deed  by  which  any  annuity  (hall  be  granted,  the 
confideraiion  really  and  boitS:  fdc  (which  (hall  be  in  money 
only)  (hall  be  fully  and  truly  let  forth  and  dcfcribcd  in  words 
nt  Icnj^rh,  or  the  fame  (hail  be  void.  In  the  prefcnt  Cafe, 
part  ol"  the  ccnfidcration  was  paid  in  monry,  and  part  in  Bank 
SUcs,  bi:i  il:c  d.cd  nnir.c^  :hc  whcic  as  bcine  p«:d  in  moMy. 

Upon 
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Upon  an  application  to  ihe  Court  that  this  deed  (hould 
he  cancelled,  the  conlldcration  not  being  truly  defcribed  ; 
the  queftion  arofe  whether  Sank  Notes  were  money  in  a 
legal  fenfe. 

•  Lord  Kenyok,  C.  J.— B^k  Notes  arc  confidcred  as 
money  to  many  purpofes.  They  were  fo  heldfcy  the  G)urc 
in  t<ie-Cafr  of  MUfer  v.  Rati  (t  Burroughs,  452). 

As« HURST,  J. — The  Annuity  Aft  was  pafftd  for  the 
purpofe  of  guard  ng  againft  fi^iijious  confiderations :  but  it 
ic^mnot  be  contended  that  the  payment  in  this  cafe  is  within 
tiicmifchief  which  that  ftatuie  intended  to  remedy.  Bank 
Notes  arc  money  to  ail  intents,  and  in  this  inftance  wcte- 
takcn  as  fuch  . 

BuLLER,  J.— This  Court  has  never  yet  determined  that 
*a  tender  of  Bank  Notes  is,  at  all  events,  a  good  tender :  but 
if  they  have  been  offered,  and  no  objeSion  has  been  made 
on  tfiat  account,  this  Court  has  con/ldered  it  to  be  a  good  ten- 
der ;  and  very  properly  fo,  for  Bank  Notes  pafs  in  the  world 
as  cafh.  In  a  cafe  on  the  other  fide  of  the  Ha!!,  the  Lord 
Chancellor  once  fuggefted  a  doubt  whether  thcfe  kind  of 
notes  were  money ;  but  here  we  have  always  been  inclined 
to  confider  them  as  fuch,  though  the  cjueftion  has  never  yet 
been  direSly  determined. 

Per  Curiam,  Rule  difchargcd. 


Yeardlet  v.  Roe. 

•  This  was  an  application  to  change  the  venue  from  Shrop- 
ftiirc  to  Midditfex,  upon  the  fcore  of  privilege,  the  defen- 
dant beinsjan  Attorney. 

The  Court  faid,  that  it  was  fully  fettled  in  the  Cafe  of 
Pope  V.  Redfearne^  (4  Burroughs,  202 7)  that  when  an  At- 
♦omcy  is  defendant^  he  has  no  privilege  to  change  the  venue 
to  Midulefcx,  but  only  when  he  is  plaintifiF. 


Rule  difcharged  with  Cofts. 


'    •^^  "^  Rex 

»>  it::'. 
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Rex  V.Smith. 

The  defendant  was  duly  eleded  Mayor  of  Nottinghtm, 
but  not  having  taken  the  Sacrament  in  the  year  before  his 
'vleSion,  according  to  the  Corporation  Ad,  13  Ch.  II.  ft.  2, 
cap.  I.  an  information  in  the  nature  of  a  guo  warrant9  was 
jipplied  for  againft  him. 

LoRX)  Ken  YON,  C  J.  fatd.  The  rule  under  which  the 
<Iefendant  attempts  to  (heiter  himfclf  from  >the  prefent  appli- 
cation, namely  that  the  relators  having  concurred  in  his 
cledion,  ought  not  to  be  fuflfered  now  to  impeach  it,  holds 
<very  properly  in  cafes  where  the  relarors-conciH*  in  theeledion 
erf  the  defendant,  knowing  of  a  defed  in  the  form  of  con- 
<iucling  it :  but  this  is  a  diffeFent  cafe ;  here  the  defed  is  a 
latent  one,  arifing  from  the  omiiTion  of  an  ad,  which  the 
I.egiflattjre  have  pofitively  required  to  be  -done  before  any 
perfon  h  elcdcd  into  a  corporate  office. 

Per  Curiam,  Rule  abfolate. 


RAWLitisON  V,  Shaw,  Executor  of  Wo ovhovsz. 

Woodhoufe,  bemg  indebted  to  the  plaintiff  in  a  fum  of 
inoney,  which  was  the  fubjed  of  this  adion,  appointed  him 
one  of  his  executors^  but  be  never  proved  the  willy  or  aded 
ii)  any  way  whatever  as  executor ;  but  having  brought  his 
adion  againft  the  ading  executor  for  his  debt,  it  was  argued 
in  demurrer,  that  not  having  adually  renounced  the  executor* 
lliip,  his  legal  remedy  was  fufpended. 

I -OR©  Ken  YON,  C  J. — It  Is  impoflible  to  entertain  the 
leaft  doubt  in  this  cafe.  The  argunient  is,  that  if  J.  owe  B. 
a  jum  of  money,  and  chufc  to  make  him  his  executor,  though 
7>.  will  not  apd,  his  legal  remedy  is  cxtinguiflied.  The  pro 7 
pofiticin  is  too  monftrous  to  admit  of  any  argument.  If  in- 
deed ;he  creditor  had  acceptedof  <he  executorftiip,  and  aded, 
there  might  perhaps  have  been  fometh'ttig  in  it.  But  the 
fUds  difclofed  by  the  replication,  pofitively  negative  that; 
for  it  is  tiiere  averred  that  he  never  proved  the  will,  nor  took 
upon  him  "elf  the  burthen  of  the  execution  thereof,  nor  in 
any  manner  whatfoever  accepted  of  the  fuppofed  appoint- 
ment 10  be  an  executor,  nor  ever  adminiftered,  &c.  And^ 
nniwithftanding  this,  he  is  now  told  that  he  cannot  enforce 
the  pnyment  of  his  debt  in  a  couit  of  Jaw.     I  ftiouM  have 
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been  extremely  forry  to  have  found  myfelf  bound  by  autho- 
rities to  accede  to  fuch  a  pofition :  and  I  am  glad  that  none 
are  found  to  warrant  it,  and  that  there  is  one  dired  autho- 
rity againft  it.  There  is  no  pretence  therefore  for  this  de- 
murrer; and  even  if  it  could  have  been  fupported,  it  would 
be  dtfhoneft  in  the  extreme. 

BuLLER»  ]. — The  argument  in  fupport  of  this  demurrer 
is  fully  anfwcred  by  the  plain  words  of  the  replication.  The 
foundation  of  the  argument  is,  that  this  is  an  aSion  in  rcf- 
peS  of  property,  and  that  the  plaintiff  has  poflfeifion  of 
that  property :  biK  the  replication  pointedly  dates  that  he 
never  proved  the  will,  nor  in  any  manner  whatever  aded 
9s  executor,  nor  adminiflered.  Then  if  he-has  not  the  pof- 
feilion  of  the  property  of  the  teftator,  he  (lands  in  the  fame 
(ituation  as  any  other  ftranger,  and  may  equally  fue  the  per- 
ion  who  has  the  legal  poflFelTion  of  that  property. 

Grose,  J — It  is  bid  down  univerfally  in  all  the  ait- 
thorities  orr  this  fubjcQ,  from  the  Year-books  down  to  the 
prefent  time,  that  a  defendant,  who  is  fued  as  8xecutar» 
cannot  plead  that  another  perfon  iaalfo  executor  with  him, 
unlefs  he  aver  that  that  other  has  adminiftered.  The  cafe  of 
Swallow  V.  Ernberfoftt  is  direflly  in  point.  The  only  diffe- 
rence is,  that  here  the  defendant  fays  that  the  plaintiff  him- 
ferf  is  one  of  the  executors,  but  that  does  not  vary  this  cafe 
fer  the  reafons  already  given.  I  lament  that  the  fame  phiftice 
does  not  obrain  here  that  prevails  iii  the  Court  of  Common 
Pleas,  where  feveral  pleas  arc  not  permitted  to  be  pleaded 
without  the  fpecial  leave  of  the  court.  It  is  attended  wuh 
infinitely  good  confequences  to  the  fuitors,  as  it  frequently 
prevents  unneceffary  expence  to  the  parties,  in  mtroducing  im- 
proper pleas.  If  that  were  the  praSlce  here,  this  expenctr 
would  never  have  been  incurred. 

Judgment  for  the  plaintiffs. 


Rex  v.  iXe  Inhabitants  of  Gamlikgay. 

This  was  a  rule  to  (hew  caufe  why  judgment  (hould  not  be 
alrrefled  in  an  indiSment  tried  at  the  Cambridge  Affiles, 
where  the  defendants  were  conviSed  for  not  repairing  the 
highway.  The  indi^ment  defcribed  the  road  as  leading  from 
Hatkyy  hwardf  attd  unto  the  Pas'ijb  cf  Gamlingay.  The  in- 
diAment  afterwards  dated  that  a  certain  part  of  the  fame  higk^ 
•miHtff  'Jituate  in  the  Parifb  of  Gamlingayj  is  in  great  decay. 
•  It  was  argued  agatnil  the  rule,  that  though  the  word  from 
:jMft4»coiiftrued  exclufiveiy,  yet  the  word  unto  may  include 
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the  pariili ;  l^efi^les,  if  this  pBFt  of  the  indi6l!meDt  wasrre- 
jjededy  the  latter  paft,  wher&tbt  parifh  is  exprefsly  includedy 
will  warranF  the  verdi^. 

Lord  Ken  yon,.  C.  J. — We  are  not  called  upon  in  this 
cafe  to  fay  whether  or  not  the  imlififnerit  coiilid'  have  been 
fupported,  if  it  had  not  defcribed  the  places  t9  and  from 
uhichthe  road  leads;  but  l^ere  the  profecutbr  has  under- 
taken to  defcribc  the  road  ;  and  the  queflion  is,  whetliet*  the 
parifh  of  GanUingay  are  bound  of  common  right  to  repa-lr 
,the  road  which  is  defcribed.  Now  they  are  only  (o  bound, 
if  the  road  lies  within  their  parifh*  Kut  the  road  is  de- 
fcribed as  leading yro/sFf  HailfJ  unto  Gamlingay^  which  ex- 
cludes Gamlingay*  \  remember  a  fimiiaF  qjueftion  ariiing  on 
the  conftrudion  of  a  turnpike-ad  fome  years  ago,  refpeftirtg 
the  roard  leading  through  Battle  to  Hajlirtgi^  i  Bur,  376, 
when  this  Court  held  that  the  words  '*  from"  and  ^*  to" 
vrere  both*  exclusive.  And  thoug^h  it  is  to  be  lamented  that 
a  judgment  is  to  be  anefted  on  account  of  the  insufficiency- 
of  the  indiSmenr,  after  a  verdid  has  been  obtiiined  againfc 
the  defendant,  yet  we  ought  not  to  countenance  any  negli- 
gence in  thofe  whofe  hufinefs  it  is  ro  draw  indi£lmenis ; 
and  if  d  deleft  in  an  indidlment  of  this  fort  wcr6  to  he  over- 
looked, it  mib^ht  he  expeQed  that  the  fame  indulgence 
fhould  be  extended  to  all  others.  The  cafe  of  Pugh  v.  the 
Duke  of  Leeds ^  which  was  cited,  (where  the  words,  in  a 
leafe,  from  the  day  of  the  date,  was  held  to  be  inchfroe),  is  . 
not  applicable  to  the  prefent ;  for  that  was  determined  on 
the  ground  of  there  being  no  fraftion  of  a  day;  and  it  muft 
he  remembered  that  though^  1  believe,  that  cafe  was  rightly 
decided,  the  contrary  determination  had  before  been  made  by 
all  the  judges. 

AsHHURST,  J. — The  cafe  of  Pugh  v.  tke  Duke  of  Leeds ,, 
{Coivp.'j \ ^)  f  was  properly  decided:  but  that  turned  on  the 
conftrudVion  of  a  contraft  between  two  pcrfons,  where  their 
intention  was  to  be  confidcred.  But  greater  certainty  is  re- 
quired in  indiflmenis  than  in  contra^s  of  that  kind.  Now 
the  whole  of  the  mad  defcribed  by  the  former  part  of  the 
indiclment  is  €:xcludcd  by  the  terms  **  from"  and  **  iirttD';" 
pnd  the  latter  part  is  a  contradjfiion  in  terms  to  tlve  former- 
allegation. 

Grosv,  J.— of  the  {'Avr.t  cpljiion. 

Rule  abfolute. 


Cask«>i 
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KiRitMAN  V.  Trice. 

This  w^  aji  applcation  to  fet  afide  a-bond,  Arc.  entered 
into  to  ftcuro  an  annu4ty»  tlrei  confideration  not  being  fpe-. 
cifically  fet  fortli,    as  required  by   the  Annuity   A6t,     ly. 
Geo.  111.  cap.  26.      The  nfienaorial,  enrolled  purftiant  to 
tbo  ftaCute,  ftaled  that  tiierconfuieralioo  was  i6al.  paid  by* 
tlie  plamtiir  to  the  defendanr;    bat  the  hOt  was,  that  the 
plaintfflFhad  feveral  notes  of  hand  of  the  defendant's  to  the 
amount  ot  near  icol.  for  money  formerly  advanced  to*  him, 
which  were  given  up  at  the  time  of  this  tranfadton,  and  tlie. 
diflFcrencc.only  paid  in  money. 

The  Court  faid^  the  ftaiute  required  the  confideration - 
f  o  he  fully  iind  truly  ftt  forth  and  defcribcd,  and  therefore, 
made  the 

Rule  abfoiute  for  cancelling  the  fccurities. 


CoMPTON  ^^  Coi.r.iN'sorc. 

Tni>  wj^«;a  reference  from  the  Court  of  Chancery  for  the 
opinion  of  ibis-  Court,  on  the  following 

c  A  s  r. 

Michael  Collinf(»ri,  ten  )ears  after  hiinurriagjs  vrith  Jane  : 
BanaDTe,  entered  into  articks  of  feparation,.  (to  which  hot 
father  was  a4fo  a- party)  and  covenanted  that  (he  fhould  en- 
joy. alt«e(lates  borh  real  and  pcrfona!>  that  (hould  conu?  to 
hm^  diirin^  her  coverture,  and  that  he  woiiid  join  in  the 
neceflary  covenants  to  limit  them  to  fuch  iifc6  as  (he  (hould 
appoint. 

.Some  years  aficrwardii  her  father  died,  and  certain  copy* 
hoM  ImnU  deftenJed  to  her,  and  the  hu(band  again  entered 
infoJike-articlt*  that  he  would  join  in  fiirrcndering  the  fame 
to.  (y<h<  ufcs  as  (lie  (bould  appoint.  Soon  afterward  (he 
«^'i4<*Htt€d  to  the  copyholds,  and  furrcndered  them  to  the 
vi^ol^  h^¥  will ;,  (he  airerwards  made  a.wilU  giving,  thefe 
Tmlt^tf^  ^  Jokn  Willis*  and.  ki^  i^dlrs;  and,.. a  few  dmy^ 
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after,  July  15,  1 772,  made  an  abfolute  furrender  of  them 
to  him  and  his  heirs,  and  John  Willis  was,  at  the  fame  time, 
admitted  thereto.  Michael  CoHinfon  the  hufband,  did  not 
join  or  concur  in  any  0(  thefe  furrenders  made  by  his 
wife. 

Jane  CoHinfon  foon  after  died,  her  hufband  furviving,  and 
her  fon  C.  S.  Colltnfon  being  her  heir  at  law,  and  her  heir 
by  the  cuftom  of  thefe  manors. 

The  queftion  referred  to  the  Court  was,  whether  John 
Willis  took  any  and  what  eftate  under  the  furrenders  or 
will? 

Lord  Loughborough  delivered  the  judgment  of  the 
Court. — The  queftion  in  this  cafe  is,  whether  John  Willis 
took  any^  and  what  eftate  under  the  furrenders,  will,  and 
codicil  of  Jane  CoUinfon,  or  under  either,  and  which  of 
them  ?  The  fubjed  of  difpute  being  copyhold  lands,  it  is 
evident  that  unlefs  the  furrenders  be  valid,  no  eftate  can  pafs 
at  law.  No  fpecial  cuftom  is  ftated,  and  therefore  the  fur- 
renders muft  be  judged  of  by  the  general  law  of  copyhold 
cftates.  The  fevcral  furrenders  on  the  face  of  them,  are  the 
furrenders  of  Jane  Collinfon  as  a  feme  fole:  for  it  is  not 
ftated  that  ftie  was  privately  examined,  nor  is  any  notice 
taken  of  her  beinj?  a  feme  covert,  nor  is  there  any  affent, 
or  evidence  of  aflfent,  on  the  part  of  the  huft>and  accom- 
panying the  furrenders.  She  is  ftated  by  the  cafe,  to  have 
been  in  truth  the  wife  of  Michael  Collinfon,  feparated  from 
him,  -firft,  by  articles  renouncing  all  his  right  to  whatever 
cftates,  real  or  perfonal,  might  come  to  her  during  the  co- 
verture; and  fecondly,  by  deed  after  the  copyhold  eftates 
had  defcended  to  her,  covenanting  that  (he  ftiould  enjoy  the 
fame  to  her  own  ufe;  and  that  he  would  join  in  making  a 
furrender  of  fuch  eftates,  and  in  limiting  them  to  fuch  ufes 
as  ftie  ftiould  appoint.  By  force  of  thefe  articles,  and  of 
this  deed,  all  the  right  of  the  hufljand  is  barred.  The  quef- 
tion therefore  is,  whether  the  furrenders  of  Jane  Collinfon, 
her  hnfband  not  having  joined,  ftiall  bar  her  heir  ?  There 
are  two  diftinS  furrenders  of  each  copyhold:  the  firft  made' 
May  26  and  June  3,  1771,  to  the  ufe  of  her  will;  thefe- 
cond  July  14  and  15,  1772,  abfolute  furrenders  to  John 
Willis,  on  which  he  was  admitted,  and  which  he  on  the 
fame  day  furrendcrcd  to  the  ufe  of  his  will.  If  Jane  CoU  ' 
linfon  had  a  full  power  to  make  a  valid  funender,  the  laft 
furrenders  have  palTed  all  her  eftate  at  law  10  her  furrexideree. 
1  hefe  furrenders  tx)ok  effed  immediately,  ftie  could  not 
heri'tlf  have  avoided  them,  nor  could  the  hufband  agtiirff  ' 
his  own  covenant.      If  ft;e  had  fued  jointly  with  her  h9&" 
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batid  to  avoid  them,  it  would  have  been  incongruous  to 
have  alledged  as  a  defeS  in  the  furrender,  the  omiflion  of 
that  which  the  hufband  had  covenanted  to  do^  and  which 
it  was  in  her  power  to  procure;  and  if  (he  had  fued  as  a 
feme  Tole  againft  her  own  furrender,  it  would  have  been  (Itll 
more  prepoflerous.  If  therefore  Jane  Collinfon  conld  not 
have  avoided  thefe  furrenders,  it  is  difficult  to  conceive  how 
her  heir  ibould  be  in  a  better  condition  with  refped  to  an 
abfolate  fiirrender  binding  upon  hefi  whatever  claim  he 
might  have  againft  a  furrender  to  the  ufe  of  her  will.  It 
cannot  be  more  neceflary  that  the  hufband  (hould  join  with, 
his  wife  in  the  furrender  of  her  copyhold,  than  in  levying  a 
fine  of  her  freehold  eftates.  But  it  has  been  fettled  ever  fmce 
the  cafe  in  the  1 7  Ed.  III.  that  if  a  fine  be  levied  by  a  feme 
covert  without  her  huiband,  it  ihall  bind  her  and  her  heirs^ 
if  it  be  not  avoided  by  the  hufband ;  and  both  Rolle  and 
G>myns  feem  to  intimate,  that  the  law  would  be  the  fame 
as  to  a  recovery.  Had  the  prefent  cafe  been  of  a  freehold 
eftate  conveyed  by  the  wife  by  fine,  without  her  huft>and, 
it  would  clearly  have  bound  her  heirs,  and  the  hufband  be- 
ing eftopped  by  his  deed,  the  eftate  of  the  conufee  would 
have  been  indefeafible  at  law.  The  modes  of  conveying 
freehold  and  copyhold  eftates  are  diflFerent,  but  there  is  furely 
a  fair  argument  from  analogy,  that  a  copyhold  eftate  tranf- 
miffible  under  the  fame  circumfbnces  as  a  freehold,  fhould 
be  governed  by  the  fame  rules.  Both  are  public  convey- 
ances, and,  from  the  nature  of  copyholds,  there  is  more 
Tcafonto  fupport  the  furrender  of  a  feme  covert,  where  the 
intereft  of  the  hufband  is  not  affefled  by  it,  than  there  is 
10  make  a  fine  cffcflual  without  his  joining.  Of  a  freehold 
eftate  the  hufband  is  ftifd  in  right  of  his  wife,  of  a  copy- 
hold he  has  a  mere  poJfe[ftzn,  He  is  not  admitted  in  her 
right;  flie  is  the  aSual  tenant;  and  when  a  copyhold  dc- 
fcends  to  a  married  woman,  the  new  grant  of  the  lord  is  to 
her,  and  not  to  the  hufband.  In  oppofition  to  this  reafon- 
iiig,  two  cafes  were  cited  at  the  bar,  which  were  fnppofcd 
to  have  denied  the  application  of  any  argument  drawn  from 
the  cafe  of  a  fine,  to  the  validity  of  a  furrender;  and  to 
have  afTerted  the  abfotute  nullity  of  a  furrender  by  a  feme 
covert,  without  the  concurrence  of  her  hufband.  "J  he  firft 
of  ihefc  cafes  is  Baylor  v.  Philips y  i  Vet,.  lig>  Now  all 
that  can  be  inferred  from  that  report,  of  Lord  Hardaicke^s 
opinion  is,  that  if  the  fad  had  been  fully  before  him,  he 
would  have  made  a  cafe  for  the  opinion  of  a  court  of  law 
upon  this  very  queftion,  whether  a  furrender  by  a  feme  co- 
vert'without  her  hufbanJ*s  io.ning,  but  with  his  afTent,  was 
■Vol.  I.  'N  an 
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an  ^ffeSua)  furrender  ?  But  as  there  was  foraereafon  to  fap- 
Pofe  there  might  be  a  fpecial  cuftom  to  warrant  that  fur- 
render,  he  diredjed  a  trial.  It  ra  evident  then^  that  Lord 
Hardwicke  wa$  of  opinion,,  that  a  cufiom  for  a  femf  covert 
lb. furrender  without  her  hulband  joinjngi  might  be  a  good 
cufiom,  for  otherwife  the  trial  would  have  bqen  i^l^,  and 
he  would  have  direded  at  once  a  cafe  for  the  cfinion  of  tl^e 
JM^ge^-  Thb  obfervation  vurill  alfo  ip^tcrially  ^Vfily  to  th& 
ne*t  cafe,  ^y.hich  is  Stephens  v.  ^yrell  2  Wilf,  i.  where^  ac- 
Cjordini^  to  th^e  report »  th^  Cou^t  of  Common  Pl^  held, 
%^^i  a^cuApcn  for.  a  fi^me  covert  to  fqrreoder  witlvput  her 
hufband's  joining,  i&.  contrary  to  1^^  and  badr  In  thi^ 
cjife  it  is.  faid>  that  the  Chief  Ju(iice  obferved,  that  it  was 
not  {lated  whether  the  huiband  was  to  confcnt,  though  h^. 
did  not  jp'^,  and  therefore  it  muft  be  taken  to  be  without 
his  cp^fqit.  Wow  the  natural  inference  from  theni^e  is^ 
tpa(  the .  (;onrtnt  of  the  hufba^nd^  though  he.  did,  not  join 
woi^ld  have  niade  the  furrender  effeSual.  The  Chief  Juf- 
tice  there  cenfures  an  inaccuracy  in  2  Danvers^  Abridgment ^ 
430,  pi  10.  cited  in  fupport  of  the,  cuftom,  and  the  remark 
is  juft.  But  when  one  looks  into  the  cafes  referred  to  in  Dan^^ 
versy  it  is  evident  that  they  furnifh  an  authority  in  fupport 
of  a  furrender  without  the  hufband's  joining  in  the  aS  of 
the  furrender.  The  firft  is  an  anonymous  cafe  in  Moore, 
133,  where  a  cuftom  for  a  married  woman  to  devifc  her  co- 
pyhold lands,  with  the  aftcnt  of  her  huft>and,  was  holden 
10  be  good,  1  he  next  are  3  Leon.  81.  GoJi,  14  £«?  143, 
and  2  BrownL  218,  which  all  treat  of  the  (ame  cafe,  viz. 
SkipwitX*!  cafe.  There  were  two  parts  of  the  cuftom  al- 
ledged  in  that  cafe,  the  one  that  a  married  woman  might 
devife,  the  other  that  fhe  might  furrender  in  the  prefence^of 
tliQ  Reward  and  fix  of  the  tenants.  The  ftateof  the  cafe  in 
Leonard  fliews  that  the  will  was  made  in  favour  of  the 
hufband,  in  the  prefcnce  of  the  fteward  and  fix  of  the  te- 
nantSy  and  at  the  next  court  the  furrender  to  the  ufeof  the 
will,  was  alfo  in  the  prefence  of  the  fteward  and  fix  of  the 
tenants,  l^hc  cyftom  fcems  to  have  been  holden  good  id, 
fubftancc,  and  \i  is  probable  that  it  was  fo  from  the  ci- 
tation in  a  Rrownl  2 1 8.  This  is  therefore  an  authority, 
that  a  furrender  without  the  hufcand's  joining,  though  cer- 
tainly in  a  cafe  where  his  aflent- might  be  prefumed,  is  good* 
'1  he  rcafoning  of  the  Chief  Juftice,  according  to  WilfofCs 
report,  proceeds  upoii  a  fuppofition,  that  the  cuftoin  ftated 
excludes  the  hulband  entirely,  becaufc  it  docs  not  exprefaly 
require  his  confcnt,  and  that  it  would  tlierelore  enable  the  . 
feme  covert  to  difpoji:  of  her  eftate  againft  liis  confent.     But 
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thb  is  by  no  means  a  necefiMy  conclufion.      A  furrender 
without  the  hufbtnd,  may  be  a  good  dffjpaiition  againft  ail' 
bur  him,  and  his  right  to  avoid  it  is  nor  inconfident  with* 
fuch  a  cuilom.  .  The  reafons  therefore  on  which  the-cuftoni* 
in  Wiyin  is  condemned^  do  not!a{>pear  quite  fatis&dory ;  and' 
it  has  always  appeared  to  me  fomewhat  arbitrary,  to  con- 
demn a  cuftom,  becaofeit  is  not.  conformable  to  the  general 
law  and-  policy  of  the  nation.    That  eftares  (houM  be  holden 
in  Hmie  manors,  by  an  hetrefs  indepiendent  of  het  hufbiEmd^; 
is  not  more  fiogalar,   than-  in  others  that  theeAate  ihonld'^ 
veft  abfolutety  in  the  hufband  by  the  interraarrifge,  whidt' 
is  the  caie-  in  fome  manors  in  Weftmoreland.      This  cafej 
then  goes  no  further  than  an  0]Mnion,  that  a  furrenderj  in' 
which  the  hu(band  neither  joins  nor  aflfents,  cannot  begood^  - 
but  if  that  opinion  were  well  founded^  it  would  not  aflReS: 
the  prefent  cafe.    In  both  Vexiy  and  JVilfin^  the  obfervation : 
made  on  theanalogy  of  a  fine  is,  that  it  worice  by  efloppef. 
In  the  cafe  in  Vezey^  Lord  Hardwicke  is  fpeaking  of  the  fine 
of  a  tenant  in  tail,  where  no  intereft  pafles,  which',  he  fays, 
will  be  good  againft  the  heir  by  eftoppel,  and  the  phrafe  is 
there  correftly  ufed-      But  as  to  a  feme  covert  levying  « 
fine,  where  it  conveys  an  intereft,  it  (hall  bind  her  and  her- 
heirs,  if  the  huiband  does  not  enter  and  avoid  it,  becaufe, 
fays  Lord  Coke,  (he  was  examined^  and  has  power  over  tht 
landf  10  Rep.  43.  a.     The  fine- there  pafles  the  cftate,  and 
when' it  is  faid  that  (he  is  eftopped  by  it,  the  expreflion  is 
uTed  in  the  fame  loofe  manner,  as  when  it  is  applied  to  nny 
other  perfon  contending  in  oppofiiion  to  his  own  deed^  by' 
which  he  has  paflfed  away  the  intereft  and  eftate  which  he 
would  claim. 

It  was  objeded  in  the  argument,  that  no  cuftom  is  ftated 
in  the  cafe,  and  that  a  furrender  by  a  feme  covert,  even 
with  the  huiband's  joinitYg^  can  in  no  cafe  be  good  but  by 
the  particular  cuftom  of  a  manor.  No  authority  was  cited 
for  this  pofition,  but  it  was  argued  that  from  the  feveral 
calet,  viz.  Dyer  363,  i.  Cro.  E/iz.  7 1 7,  and  Lift.  Rep.  274, 
(in  which  the  validity  of  a  cuftom  for  a  feme  covert  being 
feparately  examined,  and  her  hufbatid  joining,  to  make  a 
furrender,  is  affirmed),  it  was  fttongly  implied  that  fuch  a 
fdrrender  would  not  be  good  by  the  general  law  of  copy- 
holdsk  This  objeSion  refts  on  a  fuppofed  defed  in  the 
ftatement  of  the  cnfe.  But  the  Court  will  intend  that  the 
funrtfnder  by  the  wife  feparately  examined  with  the  hu  nd 
joining,  would  have  been  good.  The  cafe  could  not  other^ 
wnti'  have  been  made,  and  even  if  the  argument  had  beerr 
iqpiO't  Tpectal  vcrdiS,  the  objedion  would  not  prevail.  For 
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it  wc  uld  be  contrary  both  to  liw  and  reafon^  that  the  copy- 
hold of  a  woman  fliould  become  unalienable  by  her  mar- 
riage, and  it  is  againft  the  nature  of  copyhold  dilates,  that 
they  (hould  not  be  furrendered  back  to  the  lord,  by  the  a& 
of  iill-thepeHbnsba:ving  any  intefeft  in  them,  and  having  a 
difpofiog  powrer. 

Lord  Coke  (ays,  *'  This  is  thegeneral  cuftomofthe  realm, 
that  every  copyholder  may  furrender  in  courts  and  need  not 
toalledge  any  cuftom  therefore,^  Co.  Utt.  59^  «.  andin 
Combe's  cafe,  9  Rep*  75,  it  is  holden  to  be  a  neceflary  con- 
Tequence  of  this,  that  every  copyholder  may  furrender  by 
attorney,  as  a  thing  incident  by  the  common  law;  and  in 
the  pleadings  of  that  very  cafe,  a  Turrender  by  a  feme  covert 
and  her  huiband  is  pleaded,  without  any  cuftom  being  al- 
'  ledged.  Co.  Entries  576.  The  cafes  which  are  faid  to  af- 
ford a  negative  implicatiou,'  that  without  a  cuflom,  the  fur- 
render  by  a  hufliand  and  wife  of  the  copyhold  of  the  wife 
wodd  not  be  goodr  cannot  be  (b  condrued.  The  cafe  in 
tyy^9  i^h  *  ^°^^  ^^^  *  queftion  whether  a  cuftom  in 
the  will  of  Denbigh^  that  a  feme  covert  with  her  hufl)and, 
by  furrender  and  examinarion  hi  court  might  alien  het  land, 
was  taJcen  away  by  the  ftatute  of  Wales^  27  Hen,  VIH.  cap. 
a6,  and  the  opinion  of  Dyer  i3  Wray  was,  that  fuch  cuftom 
was  not  abrogated,  becaufe  ift  was  reafonttblc  and  agreeable 
to  the  cuftom  of  Kngland,  for  the  adurance  of  purchafers. 
The  cafe  in  Cro.  Eiiz,  717,  fti«es  a  queftion,  whetlier  the 
examination  of  a  feme  covert  out  of  court  by  two  tenants 
be  good,  without  a  fpecial  cuftom;  an^  it  is  holden  that  it 
is  nor,  becaufe  it  is  a  judicpal  ad  more  proper  to  be  done 
in  court;  admitting,  at  the  fame  time,  that  a  furrender  on 
a  fole  examination  in  court  would  bind  her  by  the  cuftom, 
/.  e.  by  the  general  cuftom ;  for  though  the  ftate  of  the  faQ» 
does  not  appear  by  the  report,  it  is  fairly  to  be  coUeded, 
that  no  fpecial  cuftom  for  a  feme  covert  to  furrender  in 
court,  was  given  in  evidence.  The  ftiort  note  in  Utt. 
Rep,  274,  fccms  more  to  favour  the  argument,  than  the  twa 
preceding  cafes,  which,  attentively  confldered,  rather  make 
againft  it.  But  it  may  eafily  be  difcovered,  why  in  the  cafe 
in  IJttlctanp  the  defendant  chofe  to  alledge  a  cuftom,  rather 
than  to  rely  on  the  general  law.  He  makes  ufe  of  terma 
much  more  cxtenfive  than  the  general  law.  He  pleads  % 
cuftom  that  qua li bet  fctnuna  viro  co  operta^  {incluiting  in- 
fanss%)  may  furrender;  the  plainriflF  replies  that  every  wo- 
man of  full  age  may  furrender  without  traverfmg  the  cuftom 
that  qu4sVtbetfcemina%  iSc.  and  the  court  holds  the  replication 
bad,  for  he  ought  to  have  traverfed  the  cuftom  alledged  by 
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the  defendant.  It  might  be  a  queftion,  whether  by  fpecial 
cuftom,  a  feme  covert  infant  could  not  forrenderi  though  it 
is  contrary  to  the  general  law,  and  therefore  it  is  pleaded 
that  every  feme  covert  may  furrende'r :  but  fuch  a  cafe  affords 
no  inference  that  it  was  neceflary  to  alledge  a  cuftom  for  the 
general  pofitioni  that  a  feme  covert  with  faerfaufband,  might 
furrender. 

For  thefe  reafons,  this  objeftion  ought  not  to  prevail  even 
fo  far  as  to  induce  the  Court  to  defire  a  fuller  (late  of  the 
cafe ;  which  would  be  the  only  elBFed  it  could  have ;  for  the 
cuftoms  of  mod  manors  being  confonant  to  this  general  law, 
there  is  little  doubt  but  fuch  a  cuftom  might  be  truly  ftated 
in  any  cafe,  where  it  were  neceflfary  that  it  (hould  be  parti- 
cularly alledged. 

The  general  objedion  to  the  validity  of  the  furrenders, 
vi-^.  that  by  the  common  law,  a  feme  covert  is  incapable  of 
difpofing  of  her  lands  without  the  concurrence  of  her  huf- 
band,  has  been  in  part  already  confidered ;  but  it  may  be  fit 
10  examine  this  pofiiion  more  particularly.  It  certainly  is, 
generally  fpeaking,  a  true  one^  though  perhaps  not  quite 
correSly  exprelfed ;  for  a  feme  covert  has  no  power  to  con- 
vey with  her  hufband,  except  by  fine  or  recovery.  It  would 
be  more  accurate  to  ftate  the  law  to  be,  that  a  married  wo- 
man can  make  no  conveyance  of  her  lands,  except  by  fine 
or  recovery ;  and  that  a  fine  levied  by  her  alone,  is  avoidable 
only  by  her  huftand.  It  is  equally  a  general  rule  of  law, 
that  a  feme  covert  cannnot  fue  or  be  fued  without  her  huf- 
band,  and  that  (he  can  make  tio  contrad  to  hrnd  Kerfelf. 
Thefe  rules  are  eftabKfhcd  on  the  principle  (partly  religious, 
and  partly  political,)  that  ihe  has  entered  into  an  indiflb- 
kible  engagement,  by  which  (he  is  placed  under  the  power 
and  proreSion  of  her  hufband,  given  up  to  htm  all  per- 
fonal  property  in  her  a£tual  poflfefiion,  and  the  right  to  re- 
ceive all  fuch  as  may  be  reduced  into  poffeflion.  To  thefe 
general  rules,  there  have  been,  in  the  procefs  of  the  law^ 
various  exceptions  allowed,  where  the  principle  of  the  rulea 
could  not  be  applied  ro  the  circumftances  of  the  cafe.  In 
the  cafe  mentioned  in  Co,  Lift.  1 32,  b.  and  ftated  at  large 
in  Ryley  Plac,  Parliam.  19  £^.  I.  p.  66^  the  huft>and  having 
abjured  the  realm  for  felony,  the  wife  was  permitted  to  fue 
and  had  judgment  to  recover  feifin  of  an  eftate,  of  which  ftie 
was  jointly  enfeoffed  with  her  huft3and  for  life,  againft  the 
lord,  who  after  fatisfadion  made  to  the  king  for  the  year^ 
day,  and  wafie,  claimed  to  have  the  land  by  efcheat.  In 
the  31  Ed,  I.  it  was  holden,  that  the  wife  of  one  who  had 
abjured  the  realm^  could  make  a  feoffment  by  deed,  with 
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^^varcantj'of  her  land^^aod  .(houM  be  bound  by  it.  Fiiz. 
jSbr.xuh  in  vita, pi,  3,1.  In  t lie  to  :Ed.  HI.  a  guare  imp^dit 
mLs'brpught  for  the 'King  againfl  the  Lady  Malrravers;  (he 
pk^d  coyjertqrey  jind  upon  the  replication  for  the  King, 
that  ,her  hud^and  was  exiled  for  a  certain  caufe,  (he  was 
rjttled  to  anfwi?r.  ;In  the  i  Hen*  IV.  |he  fame  point  was  de- 
termined in  the  cafe  of  the  Lady  Bellknap^  whofe  ;plea  of 
coverturf^  vtz^  over-:ruled  on  a  replicatioi^  that  her  huf- 
baod  was. exiled:  and.tn  theiollowing  year,  2d  of  Utn.  IV. 
the  fame, lady  fued.in  her»own  mxts^  and  .her  fuit  was  al- 
lowed. X*oiiiQqke  does  not  take  notice  of  a  circuoiflance 
ip^ptioned  /in  the  Year  J}oo|c,  and  in  Brooke* s  Abriigmenij 
that  fome  of  the  juftioes-faid,  (he  fued  as  farmer  of  the  king; 
which  feems  to  (Irengthen  the  authority,  for  it  (hews  that 
during  the  exile  of  the  huflnrnd^  (he  A^ed  as  a  feme  fole, 
bolding  an  intereft  under  a  grant  from  the  king,  by  which  (he 
might  both  iue  and  be  fued  alone. 

A  feme  covert  may  convey  .in  execution  of  a  power.  Sir 
W,  Janes ^  .137,  znA Latch  39,  and  134,  and  though  in  that 
cafe,  there  is  much  debate  in  the  Court,  and  a  difference  in 
opinion,  whether  the  wife  had  any  eftate,  and  whether  (he 
could  coiivey  in  execution  of  a  truO,  without  her  hu(band, 
yet  all  agreed  that  .her  fecffment  without  her  hulband,  was 
a  valid  a£k.  A  feme  may  execute  a  power  to  fell  lands 
without  her  hu(band,  and  may  -fell  them  to  him.  Co,  Utt. 
112,  a.  A  (eme  covert  may  aft  in  outer  droit  as  an  exe- 
ctKrix,  without  her  hufband ;  and  it  is  faid,  that  (he  may 
admjiyfter^  or  prove  the  will,  notwithflanding  his  refufal. 
Com,  Dig,  Admimfiration  (D).  In  the  three  inftances  laft- 
rpentioped,  the;  law  fupports  the  ad  of  the  wife  alone,  be- 
caufe  the  iiuiband  has  no  intereft  in  the  execution  of  it ; 
and,  in  all  the  former  inftances,  (he  is  enabled  to  ad  by  her- 
fel^  becaufe  (he  cannot  have  the  authority  of  her  hu(band, 
whofe  exile  or  abjuration,  though  tt  does  not  di(rolve  the 
marriage,  fufpends  the  marital  power. 

Cafes  of  feparation,  and  in  confequence  of  the  relinqui(h- 
ment  of  the  .mai-ital  rights  by  the  agreement  of  the  hul- 
band, wepe  not  likely  to  have  often  occurred  in  the  fim*- 
plicityof  ancient  times.  But  there  is  a  cafe  in  the  Year-book 
47.th  of  Ed.  HI.  cap.  189  which  (h^s  that  they  were  not 
thien  tptally  unknown  in  the  law.  ^<  An  aflion  of  accomt 
was  brought  againft  one  as  bailifl^  of  the  plaintifiTs  ifla, 
to  which  the  defendant  pleaded,  that  there  was  a  ^lebate 
between  the  plaintiiF  and  his  wffe,  on  which,  by  the  accord 
of  rheir  frienids,  the  plaintiff  afligocd  to  his  wife,  for  her 
roaiotenance,  the  laisdof  which  ihe  Account  wai^lemaiided. 
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and  that  the  wife  leafed  thefe  lands  to  hiro  for  a  term  of 
y^ers.     The  plaintifF  infifls^  this  is  no  plea,  and  amounts 
merely  to  a  denial  of  the  defendant  being  bailiff;  but  the 
Coert  hek),   that  he  mifft  anfwer  the  plea.      And  then  the 
plakitiff  traverfes  the  ieafe  alledged  to  be  made  by  his  wife.'' 
This  chfc"  feems  to  prove,  that  a  feme  covert  might  difpofc 
iof  the  profits  of  lands  allotted  for  her  maintenance^   and 
inate  a  Ieafe  of  them,  without  the  hulband  joining  in  the 
Itefe.     In  CrokeChdrles  there  are  two  cafes,  on  bones  given 
to  tttMTt  the  difpofal  of  a  Aim  of  money  by  a  married  wo* 
liiAn.     The  firft  of  them  was  in  the  5  Car,  i.  Cro.  Car.  21  $. 
It  was  an  adion  upon  a  bond  given  by  a  man  after  mar- 
ria^i  conditioned  to  permit  his  wife  t6  make  a  will,  an  I 
difpble  of  a  fum  not  exceeding  50 1,  in  legacies:  the  defen- 
dant pleaded  that  the  wHe  did  not  make  any  will,  and  on 
thiit  plea  itTue  was  joined.      It  was  found  fpecifically,  that 
the  did  make  a  will,  and  difpofed  of  divers  legacies  not  et- 
^eeding  50 1,  but  that  (he  was  covert  at  the  time  of  making 
ihe  will.     Judgment  was  given  for  the  plaintiff;  for  though 
1)y  law  a  feme  covert  could  not  make  a  will  without  her 
hufband's  aflent,  y«t  it  was  a  will  within  the  meaning  of 
the  condition.     The  other  cafe  was  in  the  10  Car.  1.  Cro. 
Car,  J76.     It  was  an  adion  on  a  bond  conditioned  to  pay 
^30ol.  after  the  death  of  the  wife  by  the  hufband,  in  cafe  he 
furvived,  for  fuch  ufeis  as  (he  (hould  appoint  by  any  writing 
under  her  hand  and  feal,  in  the  prefehce  of  two  witnefTcs. 
The  defendant  pleaded  that  (he  did  hot  appoint.     The  plain- 
tifF replied,  that  (he  by  her  will  in  writing,  fealed  and  pub- 
lifhed  in  the  prefence  of  two  witnefTes,  did  will  and  appoint 
fuch  fums  to  be  paid ;    to  which  the  defendant  demurred, 
and  judgment  was  given  for  the  plaintiff.     The  argument 
feems  to  have  been  tipon  the  pleading  this  writing  as  a 
will,  and  not  as  an  appointment.     But  the  Court  held  it  to 
be  fuflicienr,  for  thoiigh  it  was  not  properly  a  will,  being 
■made  by  a  feme  covert,  yet  it  was  a  writing  in  the  nature  of 
a  will. 

Courts  of  law  then  had  at  this  period  recognixcd  the 
power  of  a  mtkrried  woman  authortfed  by  her  hufband,  to 
make  in  effefi  a  teftamentary  difpofition  of  perfonal  pro- 
-perty. 

The  cafe  of  Aftf»*;  v.  Scott ^  1  Lev.  5.  decided  foon  after 
'"^the  Rcdoration  on  an  action  which  had  been  commenced 
during  the  Ufurpation  of  Cromwell,  gave  rife  to  a  very  large 
tlifcuflion  of  the  rights  of-  hufbands  and  wives.  It  feemed 
then  to  be  the  opinion  of  the  majority  of  the  Judges,  that 
ilit  .hofband  could  not  be  fucd  for  any  dtbt  contracted  by 
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the  wife  without  evidence  of  his  aflent ;  confequemly  for 
no  debt  contraded  by  her  when  wilfiilly  feparated  from  him. 
Hale  held  the  rule  fo  Arid,  that  in  a  cafe  reported,  2  L^- 
vinz,  1 6,  fome  years  after  the  judgment; ii;i  Manby  v.  Scotiy 
he  non-fuited  the  plaintiflF,  in  an  adion  brought  by  a  gaoler 
againft  a  hufband  for  the  diet  and  lodging  of  his  wife.  It 
appeared  in  the  cafe,  that  the  hufband  had  left  his  wife  in 
the  country,  and  come  up  to  London,  where  he  married 
another  woman.  The  former  wife  caufed  him  to  be  in- 
difted  i  and  coming  to  London  to  profecute,  was,  by  his 
contrivance,  arretted,  and  fent  to  gaol.  The  hu(band  was 
Convi3ed  on  the  profecution.  Yet  Hale  would  not  allow 
this  peculiar  cafe  of  the  hufband^s  procuring  the  arreft,  to 
be  an  exception  to  the  rule,  which  required  his  aflfent  to  the 
debt.  Subfequent  cafes  however  relaxe^^the  extreme  rigour 
of  this  rule,  as  where  the  hufband  turns  the  wife  out  of 
doors,  he  gives  her  credit  wherever  (he  goes,  according  to 
Holt's  opinion,  Salk.  118.  But  Aill  in  the  cafe  of  a  wilful 
reparation  of  the  wife,  the  law  was  underflood  to  be,  that 
the  husband  was  not  liable  to  be  fued  for  her  debts.  It 
feems  very  certain,  that  the  Judges  who  argued  the  cafe  of 
Manby  v.  Scott^  did  not  conceive  that  an  adion  could  be 
brought  pgalnft  the  wife.  Ir  was  equally  (he  fuppofition  of 
thofe  who  maintained  that  the  huiband  was  not  chargeable, 
as  of  thofe  who  held  the  contrary,  that  the  wife  was  in- 
capable of  having  any  property,  could  acquire  no  credit  on 
her  own  account,  and  mufl  either  fubfid  on  charity,  or  ilarve, 
unlefs  ihe  could  obtain  an  alimony  from  Chancery  or  the 
Kcclefiaftical  Court.  On  the  one  fide,  this  fituation  of  the 
v/ife  feparated  from  her  husband,  is  argued  as  a  ftrong  argu- 
ment to  fupport  the  conciufion  thai  the  husband  is  liable  to 
an  adion  for  necefTaries ;  while  they  who  argue  on  the  other 
fide  contend,  that  the  didrefs  in  which  the  wife  is  placed, 
is  a  jufl  and  expedient  confequence  of  her  feparation  from 
l^er  hufband,  from  which  the  law  ought  not  to  relieve  her. 
It  does  not  feem  to  have  recurred  to  any  of  the  Judges  at 
that  time,  that  a  wife  feparated  from  her  hufband  may,  in 
fad,  pofTefs  property,  that  fhe  will  obtain  credit  by  means 
rf  her  apparent  property,  and  that  the  confequence  of  her 
debts  not  being  recoverable  either  againft  her  or  her  huf- 
band, would  only  be  prejudicial  to  the  unwary  but  honeft 
tradefman. 

1  he  firfl  cafe  which  appears,  after  this  determination  of 
Manhy  V.  Scott y  of  an  aSion  brought  againfl  a  married  wo- 
man, isxhsnofihtDucir/s  of  Mazarine,  1  Salt.  116.    Lord  . 
Raym,  147,  Comb,  ^02,  in  which  the  Court  avgid  the  queP- 
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tion,  though  (he  was  holden  liable  to  the  a&ion.  The  Re- 
ports fay,  it  may  be  intended  (he  was  divorced,  or  her  huf- 
band  an  alien  enemy ;  and  perhaps  it  may  be  like  the  Lady 
Bellknafs  cafe,  whofe  hu(band  was  exiled.  The  only  notes 
of  the  cafe  are  very  (hort,  and  the  point  appears  to  have  been 
made  upon  a  motion  for  a  new  trial,  in  which  the  Court 
felt  what  the  juftice  of  the  cafe  required,  and  were  not  prefled 
to  explain  the  grounds  of  their  opinion.  It  would  however 
have  been  a  flrangc  fituation,  if  the  Duchefs  of  Mazarine, 
a  woman  enjoying  a  confidcrable  fortune  of  her  own,  and 
for  many  years  a  large  penfton  from  the  Crown  of  England, 
had  been  proteded  from  every  legal  demand,  by  a  rule  of 
the  law  of  England,  that  no  aSion  could  be  bi ought  againft 
her,  hecaufe  flie  had  a  hu(band  whofe  perfon  and  fortune 
were  utterly  unknown,  and  could  not  be  attached  by  any 
one  uith  whom  (he  dealt.  The  only  two  grounds  hinted 
at  for  the  decifion,  could  not  have  (lood  examination.  She 
neither  was  nor  could  be  divorced,  the  law  of  France  not 
permitting  a  divorce ;  and  though  in  the  term  when  the  mo- 
tion for  a  new  trial  was  denied,  the  treaty  of  peace  had  not- 
been  fgned,  and  a  Frenchman  was  then  an  alien  enemy, 
yet  ihat  argument  would  not  have  been  applicable  in  the 
next  term.  The  queftion  whether  a  married  woman,  fe- 
parated  trom  her  hutband,  and  enjoying,  by  his  agreement, 
a  feparare  provifion,  (hall  be  liable  for  her  debts,  has  come 
before  the  Courts  in  fcveral  cafes.  In  that  cf  Ringjlead  v. 
Lady  Lanrjboroughf  HiL  23  Geo.  III.  the  point  was  direSly 
brought  before  the  Court  of  King's  Bench  upon  the  re- 
cord, and  judgment  given  that  (he  was  liable.  In  that  cafe 
the  hufband  was  (lated  to  be  out  of  England.  But  in  HiL 
24  Geo.  III.  I  he  fame  queftion  was  brought  before  the  Court, 
the  huiband  being  in  England,  and  the  fame  judgment  given. 
In  Mich.  26  Geo.  III.  the  fame  queftion  was  again  ftated 
upon  the  record,  in  the  cafe  of  CorA^/  v.  Poelnitz,^  with  this 
difference  only,  that  in  that  ca'e  the  contrad  was  for  mo- 
ney, in  the  oiher*,  for  goods;  and  the  judgment  was  the 
f»me.  About  the  fame  period,  Eaji,  16  Geo,  III.  the  quef- 
tion was  agitated  in  this  Court,  (irft,  in  the  cafe  of  Hatckett 
V.  BaddeJry,  2  Black/1.  1079,  where  the  Chief  Juftice  and  my 
brother  Gould  took  a  diftinflion  on  the  pleadings,  which 
neither  ftated  a  feparation,  nor  a  feparate  maintenance,  but 
that  the  wife  had  eloped  and  lived  feparaiely  from  her  huf- 
band  ;  which  diftinftion  has  certainly  great  weight.  But  the 
other  two  Judges  held  that  the  aQion  would  not  lie,  merely 
on  the  ground  of  the  defendant  being  a  married  woman. 
In  Eaft  18  Geo.  III.  the  queftion  w.is  again  fubmiited  to  this 
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Court,  In  the  cafe  of  Lean  V.  SeiultZf  2  Bh  1 195«  oh  plead- 
ingSy  which  diftinSly  ilated  &  feparation  and  feparare  ndain- 
tenance;  but  the  queftion  itfelf  then  received  no  determina- 
tion, the  Court  having  given  judgnient  merely  on  a  point  6f 
form,  namely,  that  the  huftand  ought  to  have  been  joined 
iur  tiHifOrmity.. 

From  this  il^te  of  the  deciiiona,  it  cannot  be  cpnchided, 
that  it  its  a  fettled  point,  that  an  adion.may  be  maintained 
againft  a  married  woman  feparated  from  her  hufband  by 
cenfenr,  and  enjoying  a  feparate  maintenance.  But  fuppo- 
fing  the  law  to  be  according  to  the  three  laft  determinations 
of  the  Coort  of  King's  Bench,  it  feems  to  be  a  neceflfary 
^onclufion^  that  a  married  wonian^  whofe  feparate  property 
conTifts  of  a  copyhold  eflate,  ihottld  have  a  power  to  fur- 
render  it,  for  otherwife  the<law  would  compel  her  to  pay, 
vritbout  allowing  her  to  ufe  the  me'an^ -of  paying,  SiM  enable 
the  creditor  to  recover  a. demand,  withcuK  the  pbwet*  of 
making  that  demand  efie£lQik  .  .This  is  certainly  an  argu- 
■ment  from  inconvenience  alone,,  and  therefore  not  altoge- 
•  ther  conclulive;  but  it  has.grcat  Weighs  when  no  poflible  in- 
convenience can  be  oppofed.on  the  other  fide.  1  he  inte- 
•red  of  the  hufband  is  entirely  out  of  the  queflion  ;  the  inte- 
reft  of  the  lord  is  not  hurt  by  the  ftirrender;  the  expeftancy 
of  the  httr  is  not  an  inrereft,  and,  flight  as  it  is,  cannot  be 
fet  up  as  a  claim  in  ji^tce,  to  take  the  eftate  without  pay- 
ing the  debts. 

But  the  main  and  fubftantial  grbOnd  of  the  cafe  is,  that 
the  wife  is  the  tenant  of  the  copyhold,  and  not  the  hufband; 
4hat  the  cftaic  can  be  forfeited  or  furrendcred  only  by  her 
ti6ls,  not  by  his;  that  the  auihbrity  which  he  acquires  by 
bis  marita)  rights  to  dircfi  and  cbntroul  her  ads,  is  by  his 
covenant,  in  the  prefent  tnftance,  annulled,  or  at  leaft  fuf- 
ipended  ;  and  there  is  then  no  impediment  to  the  validity  of 
an  aft,  pafled  in  the  court  cf  the  manor,  between  her  and 
the  lord. 

**  We  are  therefore  of  opinion,  that  John  Willis  took  an 
**  eftate  to  him  and  his  Keire,  according  to  the  flvcral  cuftomi 
**  of  the  manors  of  Banftead  and  Ryegate,  under  the  fuiten* 
**  dcrs  and  admittances  of  the  15th  of  July,  1772." 

Loughborough.    - 
H.  Gould. 
J.JVilfon. 
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Rouse  v.  Bardin. 

This  was  an  adion  of  trefpafs  to  try  a  right  of  way  over 
Brompton-Ueath,  in MiiMkrez.  Thedefendant's juftifica- 
tion  ftatedy  that  there  had  bcen>  frona  the  time  whereof  4he 
memory.of  man  is  not  to  thecontrary>  a  common  foot-way 
from  the  highway  leading  from  Knightibridge  to  liarlV 
Court,  through  the  clofe  called  firompton-Heath  unto  the 
Highway  leading  from  London  to  Fulham.  But  it  appear- 
ing upon  the  evidence  that  the  foot-way  in  queftion  over 
Brompt on- Heath,  led  into  another  foot- way  called  Church- 
Lane,  before  it  reached  the  road  from  London  to  Fulham^ 
Lord  Loughborough,  who  tried  thecaufe,  direded  a  verdi^ 
for  the  plaintiff,  on  account  of  this  variance  in  the  tcrmiHus 

Now  upon  a  motion  for  a  new  trial,  the  Court  gave 
judgment. 

Gould,  J. — This  cafe  arifeson  pleadings  of  confiderable 
length,  dating  that  the  trefpafs  was  committed  in  a  place 
called  Brompton* Heath,  with  feveral  variations  in  point  of 
defcription.  'J  he  defendants  fay,  that  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  there  has  been  a 
common  public  highway,  for  all  the  liege  fubjeds  of  this 
kingdom,  to  pafs  and  repafs  on  foot,  from  a  certain  other 
common  public  highway  leading  from  Knightibridge  to 
Earl's  Court,  in,  through,  over,  and  upon  the  faid  clofe 
called  Prompton-Heath,  unto  a  certain  other  common 
highway  leading  from  London  to  Fulham,  and  back  again, 
10,  through,  and  over  the  locuf  in  quo.  I  under  (land,  that 
xt  the  end  of  this  clofe  leading  towards  the  Fulham  road, 
that  is,  in  the  Icne  of  the  way,  you  do  not  immediately  ifTue 
into  what  is  called  the  Fulham  road,  but  into  another 
common  highway,  called  the  Church-Lane,  and  trom  thence 
over  a  very  (hort  fpace,  you  enter  into  that  which  is  pro« 
perly  called  the  Fulham  road.  Now  my  apprehenfion  al- 
ways, has  been,  that  in  cafes  of  this  fort,  the  intermediate 
fpaces,  eitiier  before  the  entrance  into  a  field,  or  at  the 
•«xit  out  of  it  before  you  reach  the  terminus  adquem^  are  im- 
V  .material.  This  is  the  cafe  of  a  common  public  high v&' ay, 
«ixi  there  have  been  very  confiderable  doubts,  whether  in  a 
g  common  highway,  any  tfrmi^i  at  all  need  be  let  forth. 
There  was  a  cafe  mentioned  aWhe  bar,  of  an  indi£fcment 
&€  fioppiDg  a  highway  at  Kenfington,  in  which  it  was 
JtfiUcDy  that  the  way  was  fufBciently  defcribed,  without 

ftating 


1 88  CoMMOK    Pl  £  as, 

dating  from  what  place,  to  what  place  it  led ;  and  among 
ether  things,  a  reafon  was  given  for  that  opinion,  becaufe  a 
highway  runs  from  the  fea  acrofs  th\e  whole  ifland.  But  ne- 
verlh€lef^,  if  a  defendant  will  ftaie  the  terniim  in  his  jufti- 
fication,  he  is  bound  to  prove  them.  There  are  many  in- 
fiances,  which  mud  occur  to- every  one,  where  things  arc 
ror  ncceffary  to  be  alledged  in  pleading,  yet  if  they  be  al- 
ledged,  they  mud  be  proved.  Such  as  the  defcription  of  a 
public  aft  of  Parliament;  the  day  when  the  feflions  were 
holden ;  and  the  like.  So  where  an  officer  juftifies  under 
procefb  oiF  execution  out  of  a  court,  it  is  unnecelTary  for 
him  to  (late  a  judgment,  yet  if  he  will  (late  it,  he  is  bound 
to  prove  it  as  defcribtd.  Thefe  are  common  cafes,  and 
mi'n/  mo  e  might  be  adduced.  The  quellion  then  in  the 
prtf  nt  cafe  i^,  what  the  terms  of  this  plea  require  to  be 
proved,  ?nd  whether  ihey  nece(rarity  import  that  the  way 
in  difpute  was  adjoining  to  the  P'ulham  road  ?  Now  that  is 
Tiot  the  -cafe ;  xht  way  is  defcribed  to  go,  m,  through^  ovcr^  and 
ckng  Brompton-Hcaih,  unto  the  Fu' ham  road.  But  there 
is  an  i.nicrVLinng  fpace  between  that  and  the  Fu!ham  road. 
If  it  had  betn  dLfcribed  to  be  adjoining  to  the  Fwlham  road, 
1  have  already  givtn  my  opinion  as  to  the  proof.  But  it  is 
ftitttd  to  lead  imfe>  the  Fulham  road;  which  in  my  appre- 
heiifion,  1!^  nothing  more  than  this;  a  common  highway 
which  is  on^  entiipe  thing,  leads  over  this  field  to  the  Ful- 
ham road  ;  and  fo  it  does,  notwithftanding  there  is  an  inter- 
vening piece  of  ground.  The  cafe  cited  at  the  bar  from 
Ventrisy  comprehends  this  idea.  It  is  there  faid  to  be  fuffi- 
cient  to  ftate  the  places  from  which,  and  to  which  the  way 
leads,  though  tlte  inefne  paffages  ihould  be  miilaken.  It 
will  be  material  to  advert  to  ancient  pleadingsin  jufiification. 
1  find  in  Raf.aTs  Entries^  6l  7,  i.  a  right  of  way  pleaded  as 
follows  :  a  man  was  feifcd  nf  a  meffuage  in  5.  and  prefcribsd 
for  a  wav  for  all  ihofe  whufc  edatc,  &c.  both  for  horfe  and 
foot  •*  from  the  m^^jfnage  to  the  parijb  church  of  E.  and  the 
market  town  of  M.  with  ail  his  carnages  u/trii  claufum  pra'^ 
diclum,''^  Now  it  would  be  produftive  of  infinite  uncer- 
tainty, to  require  an  exa&  defcripiion  of  the  line  of  the 
way,  to  fay  that  it  went  fo  many  yards  to  the  North,  then 
turned  to  the  Weft,  and  then  to  the  Faft,  in  ihat  irregular 
manner.  Such  judifications  as  thefc  would  ihcn  be  clogged 
with  infuperable  difficulties  in  point  of  proof.  And  I  think 
it  would  be  totally  unnece(rary ;  the  ufage  defines  the  way. 
1  mention  this  as  occurring  to  me  from  the  books  and 
pleadings ;  and  with  regard  to  experience,  I  have  always  un*' 
derftood  that  the  intermediate  fpaces  are  dtfregarded,  both 
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as  to  the  approach  to  a  field  and  the  quitting  it.  It  is  fuf" 
iicient  to  anfwer  the  rrefpafs,  and  judify  under  a  right  to  pafs 
over  the  ciofe.  I  tjaeretbre  think  this  is  not  a  material  variance 
from  the  plea    fi^ 

Wilson,-  J.^I  am  of  the  fame  opinion.  Where  the  way 
is  a  public  highway,  it  is  in  no  fort  neccffary  to  flate  either 
the  terminus  a  quo^  pr  the  tcrmitius  ad  quern ;  where  it  is  a  pri- 
vate wav,  it  is  neceflfary  to  (late  them,  becaufe  private  ways 
are  given  for  particular  purpofes.  But  w  is  different  with  re- 
gard to  a  public  highway,  becaufe  all  his  Majcily*s  fubjeds 
have  a  right  to  ufe  that  wa),  for  all  purpofes,  and  at  all 
times.  1  he  reafon  given  in  the  ancient  cafes,  why  a  high- 
way muft  be  particulaily  dcfcribed,  is  not  a  very  good  one^ 
namely,  that  it  mud  be  Aated  to  lead  to  a  market  town,  in 
order  to  (hew  that  it  is  a  highway.  Lord  ILiU  fays,  whe- 
ther it  be  a  highway  or  not,  depends  much  on  reputation. 
I.  am  therefore  of  opinion,  tint  in  jullifying  a  trcfpafs,  be- 
caufe the  place  in  qucftion  is  a  highway,  it  is  not  nece(rary 
to  (late  the  places  to  which,  and  from  which  it  Icids.  If 
that  l>c  fo,  the  next  queftion  is,  whether  thofc  places  being 
flared  in  the  plea,  they  are  UitFiciently  proved  ?  With  rcfpcit 
to  ihi\r,  the  way  in  dlipiitc  is  ^:itcJ  to  be  a  highway  Icadins^ 
from  one  highway  to  annihcr  highway.  I  think  it  cannot 
be  duihted,  but  that  tliib  is  h  fuilicient  defctiption.  But  it 
is  impoHlble  to  (Ihte  the  fooiilic  line  of  the  road  under  that 
defcripiion,  which  can  only  Iv,  that  it  leads  from  one  poii.t 
to  another.  What  the  liiit  is  on  which  the  high»vay  pallcfr, 
muft  be  a  matter  ot'  cvideiice.  7  he  ohjrtiion  in  this  cafe  i.s, 
that  the  way  is  dated  to  lead  to  the  Fulham  road,  but  that 
before  it  reaches  the  Fulham  road,  it  goes  for  a  little  fpace 
on  another  highway.  But  I  do  not  conceive  that  to  be  a 
ipaterial  variance.  I  undorHand  ih«f  allevjaiion  to  import  no 
,ipore  than  this,  namely,  ihat  thore  is  a  liighway  over  th*? 
rJofe,  on  which  you  may  i^ti  from  the  Fulham  road  to  the 
Kenfington  road ;  but  not  ihar  the  riilh»«m  ro:ul  joins  to 
l.hc  clofe  over  which  the  hhi'iway  le;ids.  But  even  if  thar 
were  the  import  of  the  }ilJwiMnri,  I  (hoi  'd  have  con(idcrahl«! 
doubts  whether  this  were  a  variiince.  Kut  cle.irly  ihe  alle- 
gation means  no  more  rhin  this ;  there  is  a  high  Wiiv  over  the 
clofe,  leading  from  the  t  ulham  road  to  the  Kenfington  road, 
which  I  think  was  fnflicienrly  «vovetl  by  the  evui^pcc. 

Lord  Loughborough. — My  brother /^^M  h.is  in- 
forn^ed  me,  that  he  ts  of  the  fame  opinion  with  my  brothers 
Gtuld  and  Wilfon,  I  therefore  certainly  feel  that  the  ai;lho- 
rity  of  the  Court  ought  to  govern  my  opinion.  Buf  on  the 
beft  GOnfideration  1  have  given  the  queftion,  I  have  not  been 
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able  to  brin^  myfclf  to  dgree  with  them^  I  fttll  retiiin  (he 
opinion  I  firfl  haJ  at  the  trial,  and  think,  that  in  all  cafes, 
where  a  real  difFerence  in  opinion  ezifts,  it  is  right  to  avow 
it,  and  date  the  grounds  on  which  we  differ.  What  weighs 
with  me  in  the  prefent  cafe,  is  the  pofitive  authority  of 
2  Rolle*f  Abridgments  8i»  in  which  it  isfaid,  that  in  an  in« 
didnnent  for  an  obftrudion^  or  nuifance,  neaj*  a  highway, 
it  is  neceflfary  to  fet  out  the  terminus  d  qua^  and  the  terminus 
ad  quern  \  a  cafe  in  i  $  Car.  I.  is  referred  to  where  an  tndid* 
ment  was  quaflied  for  this  reafon,  which  was  faid  to  be  a 
Goromon  exception,  and  divers  indtdnnents  had  been  qaaflied 
on  the  Tanne  account.  Againft  that  authority,  a  cafe  in 
Latc/i,  123,  and  fome  fubfequent  cafes  were  cited:  But  that 
cafe,  in  my  apprehenfion,  tends  rather  to  confirm  than 
weaken  the  authority  of  Rollers  Abridgment f  for  it  (hews  that 
a  nnich  nicer  objedion  was-  allowed  by  all  the  Court.  It 
was  dated  in  the  indidment,  that  at  Kenfington  the  defen- 
dant obflruded  the  King's  highway  from  London  10  Ken- 
fington, and  the  Court  two  feveral  tinries  held  this  to  be 
bad,  becaufe  rhey  faid,  the  manner  of  defcribing  the  way 
excluded  Kenfington.  The  indi£lment  was  then  drawn  in 
a  third  form,  and  the  way  defcribed  to  be,  the  King's  high- 
way in  Kenfington  ;  this  was  holJen  to  be  fufficient,  (irft  by 
Jones,  and  afterwards  by  Dodderidge  and  Whitlock,  and  the 
reafon  given  is,  becaufe  a  highway  leads  from  the  fea  through 
all  England.  But  that  reafon  I  do  not  conceive  to  be  a  fair 
one :  the  obvious  reafon  is,  that  a  highway  ftaiedto  be  in  a 
town  is  fufficicntly  certain.  And  in  that  cafe,  Jones  dif- 
tinguifhes  a  common  way,  in  which  the  termini  muft  be  fet 
out,  from  a/ta  via  rcgia.  The  cafe  in  3  Keble  89,  is  not  ap- 
plicable to  the  prefent ;  it  was  of  a  prefentment  on  a  view 
by  a  jury,  on  an  annoyance  in  a  cloth  fair,  which  the  Courts 
after  verdi£i,  held  good.  I  think  the  cafe  in  Andrews,  137^ 
before  Lord  Chief  Juftice  Lee,  was  rightly  determined  on 
its  own  grounds.  One  queftion  there  was,  whether  the 
defcription  of  the  river  1  hames  at  Fulham,  was  fufficient, 
without  dating  the  places  to  which  and  from  which  it 
flowed.  But  it  would  be  abfurd  to  require  abuttals  of  na- 
vigable rivers ,  in  that  cafe  it  was  holden  fufScient  to  fay  the 
river  Thames  at  Fulham ;  and  both  Probyn  and  Chappie 
fay^  it  was  not  neceffary  to  fet  out  the  termini^  for  the  Court' 
would  take  notice  of  the  river  Thames.  But  admitting  tHal 
in  an  indiftmem  for  a  nuifance  in  not  repairing,  it  was  fuf- 
fiticnt  to  ftatc  a  highway  generally,  yet  it  feenK  to  me  that  • 
the  fame  rule  is  not  to  be  applied  to  a  plea  in  bar  of  w  ■ 
adion  of  trefpafs  i  becaiife  every  man  ha^ prima  facie  a  rt^-^ 
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to  exclude  all  others  from  coming  over  his  land,  and  the  juf* 
tification  mud  be  fet  out.  with  due  certainty,  and  notice  to 
the  plaintiff  of  the  way  claimed  over  his  foil.  There  may 
bp  mfiny  ways  claimed,  apd  the;  occupier  of  the  field  ougiit 
to  know  which  is  infifted  uppHi*  he  may  admit  one,  and 
deny  thepther ;  he  ha$  a,  right  to  reply  extra  vianti  which  he. 
cannot  do,  unlefs  the  way  i$  expla'med  with  defining  the 
term  wJiefe  it  comixiience.s  aqd  ends.  In  the  cafe  befoce  the 
Court,  the  plaiiinfF  might  have  admitted  the  road  to  the; 
Ci)urch-lane ;  he:i$  decei.ved.by  the  plea,  for  he  knows  there 
is  no  road  over  his  fi«ld  which  diredly  terminates  in  the 
Fulham  road.  But  whether  the  defendant  was  or  was  not 
obliged,  to  dcfcriba  the.  way  fo  particularly,  he  has  under- 
taken to  do  it,  and  has  not  dpne  it  truly;  a  way  terminating 
iathc  Chtjrch*.Une,  and  a  way  terminating  in  the  Fulham 
road,  are  not  only  diAin£bj  but  it  is  phyfically.  impoflible 
they  cap  be  the  fame.  If  the  road  were  a  line  drawn  from 
the  Knightibrida:^  to  the  Fulham  road,  the  Iinea6^ually  taken 
into  th^  Chyrch-lane,  mud  of  nccclVity  be  extra  viam^  and 
fo  vice  vcrfti.  To  ftatc  generally  a  ri^lit  to  crofs  a  field  with- 
out any  given  dirediunji  feem^  to  me  fo  uncertain,  that  it  b 
impofl]ble  to  meet  it  with  prccifion,  either  in  a  replication^ 
or  on  travcrfe  of  the  plea. 

.  Rule  abfoluK  for  a  new  trial* 


CiiNNis  ^.  Vrhakt. 

The  defendant  boiit^ht  an  etlate  at  an  auQion,  whichf 
in  the,  printed  particulars  ^f  f^le,  was  Aated  to  be  free  from 
ail  incumbrances  ;  biii  there  being  a  charge  of  i  7  I.  a-year 
on  the.  eilate,  he  rcfufcd  to  take  it,  and  this  action  w£« 
brought. 

Upon  tne  trial  the  pUintiff  was  non-fuited.  Lord  Lough- 
borough refufing  to  admit  evidence  that  the  auSioneer  der. 
ciarod  publicly  to  the  company  j?i  the  hle^.  that  the  eftate 
was  thiis  incumbered,  no  proof  being  offered  that  the  de- 
fendant had  expiets  perfpnal  information  given  to  himfeif 
of  it.  • 

And  now,  upon  mo:  ion  for  a  new  trial,  theCout^T  agreed: 
in  bis  Lord(hip*s  opinion. 

Rule  refufed. 

COLLKS, 


J92  CoMMOM    Pleas, 

CojLLis,  and  othersy  v.  Emmett. 

This  was  an  a&ion  againft  the  drawer  of  a  bill  of  exchange^ 
brought  by  the  indorfers ;  and  a  fpecial  verdiS  having  been 
found,  it  now  came  for  the  confideration  of  the  Court. 

The  verdi^l  dated,  that  John  Emmett,  who  was  partner 
with  Livefay,  and  Co.  at  Clithero,  wrote  his  name  upon  a 
piece  of  blank  paper,  duly  (bmped,  and  gave  it  to  Livefay, 
and  Co.  for  the  purpofeof  drawing  a  bill  of  exchange,  at  fuch 
time,  for  fuch  fum,  and  to  fuch  perfons,  as  they  fhould 
think  fit. 

That  afterwards  the  faid  Livefay,"  anfl  Co.  drew  on  the 
faid  paper,  above  the  name  of  the  faid  John  Emmett,  a  cer- 
tain writing  direiffd  to  the  fmd  Livefay,  and  Co.  in  the  words 
and  figures  following,  viz.  "  CUtherOy  April  ^th^  1788, 
"  £'  '>S5'>  ^^^^  months  afterdate,  pay  to  Mr  George 
**  Chapman,  or  order,  fifteen  hundred  and  fifty  pounds, 
**  value  received  as  advifed,  John  Emmett."  Thai  the  oc- 
cafion  and  manner  of  giving  the  faid  paper  writing  was  as 
follows,  viz.  That  on  the  faid  5th  cf  April,  1 788,  the  faid 
Livefay,  and  Co.  were  indebted  to  Thomas  JeflFery,  in  the 
fum  of  1,512/.  9/.  upon  a  bill  of  exchange,  which  became 
due  that  day,  and  which  had  been  previoufly  given  for  goods 
fold  by  Jcffcry  to  them.  That  one  Richard  Collis,  clerk  to 
the  faid  JefFery,  on  that  day  applied  at  the  houfe  of  Livefay, 
and  Co.  in  Cheapfide,  for  payment  of  the  faid  Bill ;  that  on 
fuch  application,  he  faw  the  faid  Anftic,  oneof  the  faid  part- 
ners, who  informed  the  faid  Richard  Collis,  that  he  could  not? 
conveniently  then  pay  the  fame,  but  requefled  the  faid  R'\^ 
chard  Collis  to  take  a  bill  on  the  faid  houfe  of  Livefay,  and 
Co.  for  the  faid  fum  of  1 ,5 1 2/.  9/.  at  three  months  date,  in- 
cluding the  intereft  thereof  in  the  mean  lime,  and  gave  to 
him  the  faid  blank  paprr  above-mentioned,  with  the  name  of 
the  faid  John  Emmett  written  thereon,  to  be  filled  up  by  o.ne 
of  the  clerks  of  the  faid  Livefay,  and  Co. 

7  hat  one  Ludlow,  a  clerk  of  the  faid  Livefay,  ar.d  Co. 
filled  up  the  faid  writing  for  1,551/.  being  the  amount  of  the 
faid  bt||,  and  intcreft,  in  manner  and  form  as  above  fet  forth, 
except  the  acceptance  and  indcrftment  theri^-of  as  hereinafrtr 
mentioned;  and  that,  immediately  afterwards,  the  faid  paper 
wriii:  g  was  canied  to  Andrew  Goodrick,  another  clerk  of 
the  faid  Livefav,  and  Co.  and  who  was  auihorifcd  by  the  fa-d 
Livefay,  and  Co.  to  accept  the  fame,  and  which  ihe  faid 
Andrew  Goodrick  accordingly  did,  in  the  name  of  the  faid 
Livefay,  and  Co.     That  zviththeaiithor-ty  ofthefcidL:vefay^ 
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end  Co*  the  name  of  George  Chapman  was  then  indorfedin  thefaid 
paper  writingf  and  that  the  faid  paper  writings  fo  filled  up» 
accepted  and  indoHed,  was  then  delivered  to  the  faid  Richard 
Collisy  and  the  faid  Kichard  Collb  thereupon  delivered  up 
the  bill  for  1,512/.  9/.  to  the  faid  Livefay  and  Co.  That 
the  faid  Thomas  Jeffery  afterwards  negotiated  the  faid  paper 
writing  with  the  plaintiffs,  and  received  the  full  amount  thereof 
from  them,  dedufitng  a  difcount  at  4^/.  percent,  and  delivered 
Che  fame  to  the  faid  Plaintiffs.  That  the  Tame  was  duly 
prefcnted  for  payment  to  the  faid  Livefay  and  Co.  who  re- 
fufed  to  pay  the  fame,  whereof  the  faid  John  Emmett  had 
due  notice.— That  there  was  no  fuch  perfon  as  the  faid  George 
Chapman,  the  fuppofed  payee  of  the  faid  paper  writing,  but 
that  the  faid  George  Chapman  was  merely  afi£iitiout  perfon: 
that  Emmett  gave  no  further ,  or  other  authority  than  at  afore- 
faidf  and  knew  nothing  of  this  tranfaHion.  That  the  Plaintif& 
had  then  no  knowledge  that  thefaid  George  Chapman  was  afic^ 
titiou,  perfon^  or  of  the  circumftances  under  which  the  faid 
paper  writing  was  drawn,  accepted,  and  indorfed,  but  that 
the  faid  Thomas  Jeffery  had  full  knowledge  of  the  whole  of 
thefaid  tranfa^ions. 

Lord  LouGUBOROUGH.-^We  have  taken  the  whol^ 
of  this  cafe  into  our  confideration,  and  the  refult  of  our  opi- 
nion is,  that  the  plaintiff  is  intitled  to  recover.  The  fpcciai 
count  in  the  declaration,  dating  the  whole  of  the  tranfac- 
tion,  would  have  afforded  a  ground,  upon  which  I  have 
thought  that  judgment  might  have. been  very  properly  prof 
nouiiced  in  his  favour.  But  it  appears  upon  the  record, 
that  the  cafe  dated  on  the  fpecial  count  differs  from  the 
finding  on  the  fpecial  verdi£t  in  two  or  three  circumftances; 
that  count  therefore  would  clearly  not  fupport  a  judgment 
in  favour  of  the  plaintiff.  The  circumflances  are  not  very 
material,  but  as  the  count  and  the  verdi£t  at  prefenr  (land 
inconfiftent  with  each  other,  a  judgment  for  the  plaintiff  on 
the  firft  count  would  undoubtedly  be  erroneous.  We  muft 
therefore  look  into  the  declaration,  to  fee  if  there  be  any 
count  on  the  record,  on  .which  the  plaintiff  may  fuppoit  a 
judgment.  And  it  appears  to  us,  that  it  may. fairly  be  fup- 
ported  on  the  fecond  count,  dating  the  bill  to  be  a  bill  pay* 
able  to  hearer.  It  is  certainly  not  literatim  payable  to  bearer, 
it  is  drawn  payable  to  George  Chapman  or  order.  Upon  a 
fadfet  forth  in  the  Special  verdi&,  it  appears  that  by  the  per- 
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'nufiion  at  '4^aft^  'if  not  ibmeiMBg  tnopeVlhsnthe  pemiMiofi 
qf  the  dtlenchint,  n  power  Mrns-giYen  toLHrofipjr  luitf  Go.  to 
^fraroe  bids  of  •ezohange^  MiidiiigJfim  in  any  hMiMwr  they 
<thought  proper^  within  ifhe'Umits  of  «hftt -power.  T^re  is 
-.BO  ^oubt  they  mighty  widiin  thbfB^iitttSybavednhxm  « 
*U]l  in  tenm-pay«ble4o*bMKr ;  the  btlltfetey  tew^hofen  to 
>idraw,  4s«lnllpayabte'lo.6hapiiiaii<or«rti^r:  aMl  it  i^ found 
ion  irbe  Vei4i&  liiat  t^ore  isiio4ii<k  perfontt  fihupmtn. 
*Now  ihe  oonfequonce  iof  tbis"4cMU  natuiiaHy  and  jtiilly  to 
^,  Ihftt  when  «  f^cM^j  u  negoeitt^,  oiy  ^hich,  'by  the 
stvrms  of  it^  «he  ^^H4y TMctinifig -if  apprehends  tic 4)b$  a'4^ear 
(fSght  4o  recover,  anil  by  ihe  iflrfertioii  of  ifhe  name  ofa  6Ai- 
'4ioua  jwfofly  Ma  recoivepy  is  impeded  (it'|)ebi|f  inapoSUe^ 
|»oye jthe bider^of #  peifon  whohas so e^itfieQce),  it  ihoiild 
leen^  in  peintvof  4ew  |mGifely  ciie  fiM^  in  ^ffoft,  cs  if  it 
4iad'beeh made  peyabb'-tO'bearer.  Ai^-^ exchange  is «ii 
•a«tbority  to p$y  jhrifaaot  to-theordcfrtif  the  payee;  -Mid  it 
'is-aKo  an  undertaking  t^  pay  pvrfaant  to  that  order.  But 
a(  there  be  ho  perfon  who  by  an  inopoflibiUty  can  ^ive  fuch 
^rder,  the  engfigofnent  niuft  4>e  to-pay  the  bill.  If  the  order 
of  the  perfon  cannot  be  procured,  aifid  wrtb  thelcnowiedge 
and  privity  of  4he  parties  who  noake  the  bi4i,  (iich  a  name  is 
put  in  m  cannot  give  an  order,,  it  is  in  efled,  and  in  point 
of  law,  the  fame  thing  as  if  ihey  had  iviade  it  payable  to  the 
perfon  who  held^hebill,  namely  the  bearer.  The  determi- 
nation of  the  court  of  King^s  Bench,  has  approved  the  fame 
•fule  and  we  think  that  a  right  determination. 

Judgmest  for  the  plainliflF  on  the  fecond  count 


Bc^FCHItR  V.  WXTTLE. 


Upon  an  objedion  tfiat  there  was  net  1 5^  days  between  t A^ 
Tefte  and  Retuin  upon  aCapiaa.  The  court  allowed  the 
Teite  to  be  andendcd 
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MZAR9    ¥.  G^CKAWAY 

By  the  ftilole  2a  C.  If .  ft.  2.  it  is  cmaed^  tl^at,  in  ac- 
tions of 'ircfpifsf  aflhuk  and  battery,  &c.  where  the  dtiniges 
4R'e  AiBdvr  40s.  the  phimifF  Aiilt  recover  no  more  co(h  than 

id^Ufy  fuw  fiify  frmniL  This  was  an  tAion  for  aflault  tod 
-hattery,  ftating,  that  the  defendant  then  and  therefore  afid 
deftroyed'tbe  plaintiflPs  cloatfas  of  the  ralae  of  20I.  fo  diat 
■ibey  •Wcame  of  np  ufe.  The  jury  gave  5s.  dami^s^  and 
Ihe  judge  4id  not  certify,  Init  the  protfaonotary  alkrwed  fell 
coftt  to  the  phnatiff.  This  was  a  motion  to  fliew  caore  why 
^leprothonotary  (hould  not  revife  bb  taxation* 

LoKB  LoucHBaitou<3H. — Inhere  is  no  d<nibt  in  this 
cafe,  that  the  fame  queftion  might  have  been  left  to  the  jury, 
which  my  brother  Crrofe  alked  them  in  the  cafe  of  Cdtierill 
r.  Tolly,  namely,  whether  the  tearing  of  cloaths  were  part 
of  the  fame  a£t  for  which  they  gave  5s.  damages ;  if  they 
had  anfwcred  that  it  was  fo,  there  would  have  been  no 
queftion.  But  it  is  the  fame  thing  if  it  appears  on  the  face 
of  the  declaration ;  which,  after  dating  the  beating,  goes  on 
to  ftate  that  the  cloaths  of  the  plaintiff  were  fpoiled,  and 
then  fpecifies  each  particular  article,  his  coat,  waiftcoat,  hat 
.wig,  ftioes,  ftocUngs,  &c.  Now  I  can  only  conceive  one 
eafe,  in  which,  by  any  reafonaMe  probability,  thefe  ads  can 
Jiecon£dered  as  wholly  di<lind;  and  that  is,  by  iiippofing 
.th9t  the  defendant  had  ifirft  beat  the  plaintiff,  then  (tripped 
him  Aark-naked,  and  fpoiled  his  cloaths.  But  it  is  evident 
■that  one  aS  was  in  confequcnce  of  ihe  other ;  and  the  law 
as  not  to  be  evaded  by  a  device  of  pleailing. 

Gould,  J. — Therc^retwooourfesmaHced  out  forjudges 
-in cafes  of  thii  kind,  one  by  the  ftat.  43  Eliz.  the  other  tiy 
-S2  V  ^3  Qir.  IL  1  he  firft  and  bed  determination  is  in  3 
Kebley  but  that  has  been  open  to  a  great  deal  oi  fubtle  reafoii- 
ing  and  diftindton.  Yet  I  think  that  the  bell  con(lru6tion, 
which  bcAanfwers  the  end  of  the  legiflature,  and  puts  a  (lop 
•  toatlfrivdoys  anions,  by  reftraining  more  cofts  than  da- 
mages from  being  allowed  in  the  cafes  fpeci&cd.  If  there- 
fore the  declaration  (lates  the  tearing  of  the  cloaths  to  be  done 
at  the  fame  time  with  the  beating,  thecoart  will  conftrue  it 
fo  as  to  accomplish  the  obje£l  of  the  (latute,  nvA  will  hold 

O  2  the 


196  Common    JPleas, 

the  teailng  to  be  part  of  the  fame  z6t,  and  a  confequeoce  of 
the  battery.  It  was  well  determined  in  Walker's  cafe  in 
4  Co.  that  the  words  adtunc  fJ  ibidem^  utited  and  coupled  all 
together. 

Heath,  J. — Whatever  difference  of  conftrtifiibn  there 
was  formerly  on  the  flatute  of  Car.  II.  it  is  now  fettled^  that 
itmuft  either  appear  on  the  &Ce  of  the  declaration,  or  be 
*  found  by  the  jury,  that  the  tearing  the  cloatbs  was  in  confe- 
queoce of  the  beating.  But  after  a  general  verdiA  it  is  to  be 
intended  that  it  waa  fo  found ;  and  this  may  be  without  vio- 
lence to  the  cafes  determined  in  the  King's  Bench. 

Wilson,  }. — The  plaintiff. is  not  intitled  to  his  full  cofts. 
The  .cafes  reft  on  the  form  of  the  declaration.  lU  in  in  ac-- 
tion*  of  this  kind,  the  party  chodfe  to  forego  the  Uri  tp  his 
perfon,  and  only  goes  for  the  injury  to  bis  doaths^  be 
would  have  hie  full  cofts.  But  if  he  wiU  combine  both  to- 
gether in  one  count,  the  cafe  is  within  the  flatute  of  Cjr.  U. 
becaufe  the  principal  injury  is  the  battery ;  and  the  judge 
may  certify. 

Rule  abfolute. 


Clay  ^.  Will AK. 

The  defendant,  who  was  a  common  carrier,  advertifecf, 
by  a  printed  bill,  that  he  would  be  anfwerable  for  no  cajb, 
plater  &c.  above  5I.  value  if  loft,  unlefs  entered  and  paid 
for  as  fucb,  namely,  one  penny  for  every  pound  value,  as 
infurancc. 

This  was  an  aftion  to  recover  the  value  of  a  parcel  of 
light  guineas,  fent  by  this  carrier  to  London,  and  loft.  It 
being  proved  on  the  trial  that  the  perfon  who  delivered  the 
parcel  knew  of  the  above  conditions,  and  did  not  declare 
ihe  contents,  or  pay  for  it  as  valuable,  the  plaintiff  was 
non-fuited. 

Now,  upon  motion  to  fet  afide  this  non-fuit. 

The  court  faid.the  parcel  ought  to  have  been  entered,  and 
paid  for  as  valuable,  according  to  the  printed  conditionst 
and  ilierefore 

Difcharged  the  role. 


THE- 
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Trelawney  v.  Thomas. 


In  the  late  dedion  at  firiftot  the  plaintiff  was  employed 
by  the  defendant  (who  was  a  member  of  a  committee  for 
conddding  Peach's  ekdton)  as  an  agent  in  the  intereft  of 
Peach  and  Cruger  ^  and  this  was  an  adion  for  labour,  &c. 
and  alfo  money. advanced  in  that  fenrice. 

On  the  trial  two  witneflfes,  Lediard  and  Ewbank,  were 
called,  who  having  given  Mr.  Peach  bonds  of  indemnity 
againft  tbe.expences  of  the  eledion,  were  rejeded  by  Lord 
Loughborough  as  interefted,  inafmuch  as  Peach  might  be 
liable  to  this  debt,  if  the  defendant  was  dtfchsT^d  of  it  on 
the]grotind  of  being  his  agent ;  and  a  verdid  was  given  to  the 
plaintiff,  with  intereft  for  the  money  advanced. 

It  was  contended,  on  a  motion  for  a  new  trial,  that  no  in- 
tereft (hould  have  been  allowed  ;  and  alfo  that  the  evidence 
above-mentioned  (hould  have  been  admitted.  Upon  which 
the  court  gave  the  following  judgment : 

Gould,  J.— It  would  be  an  exceedingly  hard  cafe,  if  the 
plaintiff  Trelawney  was  not  intitled  to  recover  againft  the 
defendant  Thomas,  confidering,  from  the  ftate  of  the  evi- 
dence, the  adive  iharef  and  part  which  he  took  in  this  bufi- 
nefs.  For  my  own  part,  if  1  had  been  prefent  on  the  fpot,  and 
obferved  his  condu6l9  I  (hould  have  looked  upon  him  as  a 
perfon  fupporting  the  credit  of  Grager,  and  putting  himfelf 
forward  as  a  (lake  to  be  refponfible  to  every  body.  With 
refped  to  the  committee,  it  is  dear  that  Thomas  was  a 
member  of  it,  and  fuppoiing  the  money  to  come  from  that 
committee,  and  having  faid  nothing  to  give  the  jplaintiff  a 
better  right  againd;  any  ether  perfon,  he  Aiall  not  be  per- 
mitted to  turn  the  plaintiff  round.  With  refpeS  to  the  ob- 
jedion  to  the  witneffes,  I  tak«  it,  that  unlefs  a  witnefs  is 
Hiterefted  in  the  event  of  a  caufe,  the  objedion  will  not  go 
to  repel  him;  it  will  not  go  to  his  competency,  but  only 
to  his  credit.  In  this  cafe,  it  feems  to  me  from  the  (late*- 
'inent  of  it  by  my  lord-chief-juftice,  that  there  was  an  inte* 
reft  in  thefe  two  witneffes,  as  they  were  liable  to  that  fum  of 
money  which  would  follow  a  verdid  in  point  of  cofts:  they 
appear  therefore  to  me  interefted  to  procure  a  non-fuit  if  . 
they  poffibly  could  for  the  plaintiff,  or  a  verdid  againft  him* 
A<  to  the  laft  queftion,  relating  to  the  intereft  on  the  mo- 
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jicy,  I  remember  a  cafe  extremely  well,  where,  on  a  writ  of 
inquiry,  the  jury,  on  afTefling  dumages,  found  intereft  for 
money  lent ;  my  brother  Whitaker  applied  to  m  afide  that 
iilquifition,  on  thegiround^tbd^  th«  givini.  intcre^  was  not 
warranted  by  any  precedent :  a  cafe  was  then  cited  f^em  Bun- 
bury's  reports  (119),  in  which  the  court  were  of  opinion, 
ihaty '  fcM*  nooi^ef  Unii  inlQrtft  ihpiddi  bf  rbc^Tcrcd!;  afid 
Whu^bct^s.  motioa.  was  cefi^fed.  N<^w  ftion«y  \mi.OHii  fot* 
rbe  vfc  ci  aQ»th«rt.  and  woBcy  l«Ar  to^  him»  feenor  f^  (buii 
precifely  on  tha  faqfuar  ground  wiib  refptd*  ^  retfbr^,;  >dlicrw 
and  equity.  As  fas  tfaasefcirt  u  iritenA  wa«  ttOeShi  wkht 
r^fped  to  tka  li<|udaiedi  fu«i^  tilBirt>theveiidid  pttfisdly 
right,  aiodougiit  tahe  luftatRtd;  aa  to  (hd^Offn-fba  a  d«)f's« 
^agei9,  ceruinly  ia  toy  s^ppreKtfafiofi,  HoialeT'Cft  oughfttibe 
allow^Jif  and  t(iis  diftn^ios  ii  nMk  'w  the  cafe  lor  Bimfaur.y^, 
tJbat  foe  goods fakkaftdderHMF«4t  of  ^Moik  aiidkiboiir,.noifH- 
ttfeft  OAJ^  ta  bcii  allowed  i  othoFwife  of  tumcy.  hnfi.  Bub 
there  is  a  knowa  aiid  uf«wl  meibodef  rtoiitting  dania^is  ofi 
this  kind.  I  am  ibcsefon;  oC  opinionn  that:  (here  ought  aot 
to  Jbe  a  new  tsi^l. 

ItsATH,  J.-^I  ftoa  is  the  fame  opinion  wiik  my  brothcir 
Gould,  on  the  firft  point.  I  think  it  deaf  that  Thomaai 
has- made  binaf«lf  liaUe;  be  was. one  df  tJ)e  dding  commit^tee, 
and  the  only  pepfon  the  plaintiff  caa  fur.  As  to  the  quef-^ 
tioD.  concerning)  the  wuoefles  ^o  were  examined  on  the 
voir  dufe^  one  fays,  be  haa  entered  inta  a  written  agreemenr, 
the  otbei  ihat  he  gave  a  head  for  the  payment  of  money ; 
and  ouc  fays  the  nMMiey  was  to  be  made  u/Ib  of  in.  defraying^ 
tjieexpencea  of  the  eladioif.  If  the  party  were  fued:  on  the 
bond,  though  ia  poiol  of  law  perhaps  it  could  not  be 
f leaded  that;  only  fucb  fr  fun%  was  really  advartcedj  yet  in 
eq]jity  no:  more  would  be  recuvtfcjd.  Then  the  quedion.  is, 
Wlietiier  they  are  intcrefled  in  the  event  erf  this  fait  ?  Now 
II  appears  clearly,  that  Cruger  and  Peach  were  joint  candi*- 
datess^  it  alfo  appeaiis  tfaat  there  was  a  comarittee  formed  for. 
the  intereft  of  both^  and  that  the  defendant  Thomas  was  « 
menober  of  that  commitlee.  Whesi  therefore  the  two  wit«- 
oeflfes  were  called  t«  be  emnined,.  ajid  to  nonfuit  thfe  plain- 
tiff, \yho  brings,  his.  adi<»  to  recover  the  expences  of  the 
fle£Hon,,  tbey.  fpeak.moft  meterially  in  rtfpe£l  tt>  their  own 
interefl ;  becaufo  the  money, lobe  recovered. by  tfais  verdid^ 
will  be  part,  of  the  money/  fcr  the  fecuring  payment  of 
which,   the  agreqoi^iit  waa  em? re4  imo,  aoitbe  bpni;!  wai 
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WiLSOK,  J.— With  TtCptQ,  to  the  firfi<)ueftion,  it  is  evi- 
dent that  the  Jury  might  have  found  either  way;  there 
being  evidence  on  both  (ides,  they  might  very  well  find  for 
the  plaintiff,  which  they  have  done.  With  refped  to  th^ 
other  queftion  of  the  two  witnefles,  I  entertain  very  great' 
doubts.  I  am  not  prepared  to  go  the  length  of  faying  their 
teCimony  ought  to  be  rejeded;  All  that  one  of  them  fgys  is» 
that  he  gave  a  bond  to  Mr.  Peach,  conditioned  for  the  pay- 
ment of  money ;  and  that  he  underaood  Peach  was  to  apply 
it  to  defray  the  expences  of  the  eledion.  Now,  it  do^s  not 
at  alt  appear  that  (V^ach  would  be  anfwerableto  the  defendant  - 
Thomas,  becaufei  if  the  committee  undertook  tfaeeledion  at 
their  own  expence  by  their  own  fubfcriplion,  the  candidate 
vaas  notanfwerable  to  them ;  and  if  they  were  merely  agents, 
they  were  not  themfelvet  perfonaliy  anfwerable.  There  is . 
no  evidence,  therefore,  that  Thomas  could  have  compelled; 
this-  money  from  Peach ;  and  unlefs  that  was  clearly  eftab- 
lifhed,'  I  am  of  opinion  that  there  is  not  a  ihadow  of  intere(l 
io  the  witnefs  Ewbank.  With  regard  to  Lediard,  I  (hould; 
alio  doubt  whether  he  had  an  intereft  in  this  cafe,  which  mud. 
be  (hewn,  though  they  might  have  a  common  caufe.  Yet, 
even  if  the  objeSion  were  to  hold,  it  would  go  only  to  the. 
credit  of  the  witnefs.  Now  thefe  perfons  are  not  to  pay  over, 
to  tbp^defendant  either  the  damages  or  coftsof  fuit  which  he^ 
might  incur ;  but  tliere  is  a  chance  that  Peach  may  call  upon, 
them.  It  is  alfo  very  likely  that  Lediard  might  be  miflakeav 
when  he  was  giving  an  account  of  a  written  engagement,  ha 
might  not  recoiled  eicafUy  what  it  was,  itmigJht  be  abond^ 
having  fome  recitals  in  it,  or  fomething  relating  to  the  elec** 
tion  ;  but  we  do  not  know  what'it  was.  But  I'think  it  is  too^ 
much  to  rcjed  the  evidence  of  witneflTes,  unlefs  there  is  a, 
pofitive  and  dired  proof  either  outof  their  own  months,  or 
by  record  (but  out  of  their  mouths  it  (hould  be),  that  they. 
are  interefted  in  tlie  event  of  the  caufe.  In  the  prefent  cafo 
it  ought  t.)  be  (hewn,-  that  Thomas  was  employed  by- Peach,, 
t^d  that  Peach  was  liable  to  bioH  when  be  made  himfelC 
Liable  for  the  money. 

GouLO,  J.— I  remember  a  cafe  iti  Strange,  where  tfaa 
witnefs  anfwered  to  the  vdir  dire^  that  though  he  was  not  un« 
der  any  legal  obligation  to  bear  out  the  cofts,  y^et  he  confix 
dered  himfelf  under  an  obligation  in  point  of  honour,  and 
that  repelled  him. 

LoRDLouGimoROUOH— Inthiscafetherewasnoevi- 
dence  at  .all  of  there  being  any  committee^  who  bad^UHMiey 

of 
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of  their  own,  contributing  to  pay  towards  the  expence  of  the 
eledion ;  on  the  contlrary,  the  evidence  pn  the  part  of  the 
deifendant  proved  the  negative  of  that  propofition.  There 
was  a  committee  managing  the  eledton  fortheabfcnt  candi- 
date, Mr.  Cruger;  ana  Mr.  Pei(ch»  one  of  the  candidates, 
has  an  engagement  on  the  part  of  Mr*  Ewbank  to  pay  fimply 
a  fum  of  money,  but  Ewbank  declares  that  the  confideration 
on  which  he  had  given  that  bond,  and  what  would  make  the 
r^al  debt  between  Peach  and  him',  was  the  application  of  To 
much  of  that  fum  as  (hould  be  neceflfary  towards  the  ex- 
pences  of  the  eleSion-,  in  relief  of  Peach,  the  partner  of  Cru- 
gcr.  The  other  witnefs,  Lediard,  entered  into  an  agreement, 
which  he  ftates  to  beeiadly  of  the  fame  effeS,  for  the  pay- 
ment of  money  which  he  underfiood  to  be  for  the  expences  of 
the  eleflion.  Now,  they  feem  ro  me  to  have  the  moft  direft 
intereft  in  the  event  of  the  caufe  :  not  that  the  verdid  could 
be  evidence  on  which  the  money  would  be  demandable  of 
them,  but  in  the  perfuafiort  of  their  own  minds,  that  the  dif- 
ference of  the  caufe  was  ji)(l  fo  much  to  them  in  the  pro- 
portion of  the  cods.  It  is  certainly  fufBcient,  from  the  cafe 
in  Strange,  that  the  witnefs  thinks  himfelf  interefted,  though 
in  point  of  law  there  could  be  no  recovery  againft  him.  Now 
if  he  difclofes  the  nature  of  his  interefl,  and  honeftly  fays 
>vhat  that  intered  is,  according  to  his  own  conception  of  it,  and 
it  is  an  intereft  which  by  immediate  and  ncctffary  confequence 
mufi  fubjed  him  to  the  cods  in  the  adion,  it  would  be 
ftrange  to  fay  that  it  was  indifferent  to  hfm  whether  the  de- 
fendant or  plaintiff  recovered.  Certainly,  in  point  of  law, 
thefe  witneffes  muft  pay  the  money  due  on  tWeir  agreements, 
but  it  is  equally  certain  that  Peach  could  have  execution  for 
no  more  than  he  could  flate  to  be  paid  by  him  for  the  ex- 
pence  of  the  eleftion.  The  44I.  due  to  the  plaintiff  Tre- 
lawney  is  money  advanced  towards  the  expence  of  the  elec- 
tion. In  cafe  he  recovers,  the  obligation  to  pay  the  44I.  and 
all  the  cods  of  this,  and  the  other  a3ion  attaches,  which,  in 
that  rcfpcQ,  become  part  of  the  expences  of  the  eleSion.  •  If 
the  plaintiff  had  been  non-fuited,  thc^  might  have  tendered 
the  two  fums  to  Peach,  and  thrown  on  him  the  cods.  With 
reg;ird  to  the  quedion,  how  far  collateral  intered  in  the  fame 
caufe  will  affeS  the  parties,  fo  as  to  rejeQ  their  evidence,  I 
am  at  a  lofs  for  a  fettled  and  known  rule.  The  cafes  have 
differed  very  widely  upon  it ;  it  has  appeared  in  feveral  cafee^ 
that  where  the  witnefs  has  dood  precifeiy  in  the  fiiuation  aa 
cither  party  to  the  caufe,   with  refpeft  to  another  aflion,  it 
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was  better  to  hold  it  to  be  an  objeSion  that  went  to  his  com- 
petency rather  than  his  credit.  But  I  know  that  opinion  is 
combated  by  very  great  authority.  Yet  it  was  fo  rukd  in  the 
time  of  Lord  Chief  Juftice  Parker  by  all  the  Judges  of  Eng- 
land. The  cafe  is  in  Fortefcue  2^6*  Lock  v  Hay  ton,  where 
an  adlon  was  brought  on  a  policy  of  infurance,  and  the 
plaintiiF  having  proved  the  policy  and  premium,  the  mafter 
of  the  (hip  was  called  to.  prove  the  lofs  and  damages,  who  ad- 
mitted that  he  hirafelf  made  an  infurance  on  fome  goods  of 
his  own  on  board ;  an  objedion  was  taken  to  his  compe- 
tency, which  the  Chief  Jufiice  referved  for  the  confideration 
of  the  Court :  and  afterwards  on  a  communication  with  all  the 
Judges  it  is  dated  by  Fortefcue,  who  was  himfelf  a  Judge  at 
that  time,  to  be  their  unanimous  opinion,  that  it  was  a  fuffi- 
citnc  objedion  to  repel  the  witnefs.  But  this  in  the  prefent 
cafe  goe!>  befide  the  point,  as  I  take  it  here,  there  was  a  dirtdt 
iDtertft  in  the  cods  of  the  caufe. 

Rule  difcharged. 
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The  appearance  of  a  monfler  in  human  (hape,  who  has 
Lately  gone  about  the  (Ireets  of  London,  and  wounded  fe- 
vera!  women  in  the  mod  brutal  manner,  having  carried  the 
public  attention  to  the  laws  againft  maiming,  the  following 
Cafes  lately  determined  on  the  Coventry.  Act,  not  being 
noticed  in  Burns  Jujlice,  or  the  other  books  of  that  kind, 
cannot  fail  of  being  acceptable  to  our  readers. 


William  Lee's  Case. 

At  the  Old  Bailey  July  Seflions,  1765,  William  Lee  was 
indiSed  on  the  Coventry  Act,  22  and  23  Cat.  II.  cap.  i, 
before  Lord  Chief  Baron  Parker  j  prefent  Mr.  JuAice  Baikirji, 
and  Mr  Juftice  IVilmot^  for  that  he,  contriving  and  intend- 
ing Agnes  his  wife  to  maim  and  disfigure,-  on  purpofe  and 
ot  malice  aforethought,  by  lying  in  wait,  did  make  an  af« 
Ifiult  with  a  certain  razor,  and  the  neck  of  the  faid  Agnes  did 
cur,  &c.  with  intent  to  maim  and  disfigure. 

Tbc  faQs  were,  that  the  prifoner  returned  home  one 
nighti  after  his  wife  and  two  children  were  abed  atid  afleep 
*  and 
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and  cut  hh  wife's  throst  with  an  old  razoki  which  be  \md 
concealed  in  his  Aocking,  makiog  a  wound  about  three 
if»hc8  Id  lengthy  and  qufte  acrob;  but  providentialiy.it  was. 
Bor  nnortalf 

The  «^otdi  of  tHe  Ad  of  Parlianaent  are^  '<  That  who- 
'*  ever  ifaall-on  {rarpofe,  attd  of  maUceafbrethoiight,  add  by 
**  lying  in  wait^  unhv/MAjr  cat  our,  or  difeUe  the  tongue, 
^  pot  out  an  eye,  flit)  the  nofe,  cutofl^aaofe  or  lip,  or  cut 
^*  off  or  diiaMe  any  Umb  or  member^  &c»  IkaH  fuflE^  death  i 
*^  without  clergy:"  and  it  was  fubanitted  to  the  G>urt9 
tiiat  the  evidetice  did  not  prove  any  offenee  within  the  fta* 
twe.. 

The  CooRT  were  o(  the  fame  opiaton ;  and  the  prifoner 
was  accordingly  acquitted^ 

Barney  Ca^ra'oi.l^s  Gasb. 

At  the  Old  Bailey  in  July  Seflions,  1765,  Barney  Carroll 
was  indi6ted  before  Lord  Chief  Baron  Parker,  on  the  22 
and  23  Car.  II.  cap.  i.  fy;  for  that  **  he  did  on  purpofe, 
•*  and  of  malice  aforethought,  and  by  lying  in  wait,  felo- 
**  nioufly  and  unlawfully  make  an  aflault  upon  Cranley  Tho- 
**  mas  Kirby,  Efq;  with*  intcnrioh  to  maim  and  disfigure 
'<  him  ;  and  with  a  certain  knrfe  did  on  purpofe,  and  of  his 
*  malicfe  aforethought,  and  by  lying'inw^t,  unlawfully  and 
•**  f(*ldrtiouflyj?/i^M#utf/&of  thefaid  Cranley  Tllomas  Kirby, 
**  with  intention  in  fo  dV^ingto  maim'  and-disfigure  himi 
•*  A'NDTrtAT  W'liliaiti'King,  atthetiitie  of  the  committing 
^  of  the  faid  felohy,  was  prefent,  counrelling,  aiding,  and 
*^'  abcrting  the'  iiid  Barney  Carroll  to  commit  the  felony 
««  aforefaid.'' 

The  profecutor  had  aprehended  a  young  pickpocket  near 
Somerfct-houfe  in  the  Strand;  and  upon  threatening  to  take 
him  before  a  Magid'rate,  the  prifdner  QH-toll,  who  appeared 
to  have  been  lurking  under  the  fide  of  the  New-Church, 
immediately  cMit  up;  and  followed  tHe  profecutor  while  he 
wis'condudnn^  the  boy  towards  Temple^bar».  walking  fome-^ 
timen  before,  and  ibme times  behind  theiH,  until  they  camo 
ta  the  top  of  Arundel flreer,.  when  he  ftrutk  the  profecutor 
a.Tto)em  \Aow  actofs  the  nofe  and  eyei  with  a  raxor-biaded . 
knifry.  fkj'^ng,^  Idamn  you^  fir,  let  the  bpy  gp ;''  and  it 
Will  proved  by  an?  acobniplfcb,.  that  four  of  them  had  that 
rverung  gone  out  to  pick  pockets^  under  aa  agreement  ta 
tktike'or,tta}kf^  or  air  the  n»fe  and  eyes  of  any  perfoa  who 
ilMklkd  thbna:     I'be  wound  Ued  profufely ;  aixl  ufNon  tM'^ 

aminatton 
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amlnation  it  appeared  that  the  two  great  Uood^-veflels  on  Mr. 
Kirby's.  forehead  were  divided  ;  that  there  was  a  large  tranf- 
verfe  wound  acrofe  the  nofe,  fo  wide  open  that  the  bone* 
wa3  vifjble.  U  began  from  the  right,  aiid  went  acroTs  the! 
eyr-Ud,  and'atcrofs  the  nbft..  The  two*  mudcles  of  the  nor«' 
were  ciw  rhrotigh.  k  proceeded  to  tfte  Mt  eye-lid,  arid  tep- 
nufiated^a^i  the  ^eraple.     A  nerve  was  cut. 

ft  aHoappear«d in  e^ridence,  that  in  many  old  authors  who 
have  written  on  Surgery,  &cli  wounds  are  cai4ed  JlitSf  but 
tVmk  JR4  is-  ar  word  not  nriade  v(e  of  now^  The  WQfdJJJt  is 
uj«deifi1iiod»  as  fynonymous  to  the  word^ru^;  but  the  idea 
wHtchi  was  formerly  conveyed  by  the-  word  Jlif  is  now  ex- 
preflod  in  fpeaking  tecbnica'lly  by  the  word  divided. 

The  Jury,  found  the  prifoners  gutity;  buc  it  Was  quef** 
tioned^  W  hecher  fuch  a  cut  vrsaxflitt^n^.  wirfiin  the  letter  of 
the  k&f  the  wound  not  Having  perfbrared  ta  the  notlril. 
It  wa*)  accordingly  refkrredro  theconiiderationof  the  Judges  v 
and  rhey  were  of  opinion.  That  the  offence  dofcribed  in  tht; 
ifldidtnent  wa^  properly  proved,  and  thsiconviSion  legal. 

Both  the  prisoners  were  executed. 

TrCKNER*s  Cast. 

At  the  Old  Bailey  in  Fcbroary  Scffion,  1778,  Thomasi 
Tickner  and  1  homas  Adams  were  indided  on  the  (latute 
22  and  23  Car.  II.  cap.  I.  commonly  called  the  Coventry  A^v 
Thnrnas  1  ickner,  for  making  an  afliiult  on  William  Jacob 
with  a  bill -hook,  and  flitting  htanofe,  with  intention  in  fo- 
doing  to  maim  and  disfigure  thc'faid  William ;  and  Thomas* 
Adam9,  for  being,  prtfent,  aiding,,  apd  abetting  in  the  faid 
fclbny. 

1  he  profecutor  was  fenwnt-  to  a  \f  r.  0)le,  of  Twicken- 
ham, within  about  a  quarter  of  a  mile  of  whofe  houfe  the 
prifoner  lived.  About  twelve  o'clock  at  night-,  on  the  i6ih 
of  January,  1778,  the  profecutor  difcovered  the  prifonerr 
in  a  field  belonging  to  his-  mailer,  where  Tickner  was  pulK 
irg  up  turnips^  The  pmfecutor  went  up  to  Tickner,  and' 
(jfwl^  to  himv  but  inftead  of  making  any  reply,  Tickner 
inmiediately  Oruck  him  on  the  r.ofe  with  a  (harp  inftrument 
ii«ed  inro  a  ftick  of  woodf  and' hanging  toofe,  fomcthing 
like  a  flail.  The  blow  knocked  him  to  the  ground,  and  he- 
nceived  fcveral  blows  after  he  was  down,  which  rendered 
him  fenfelefs  for  fomc  rime.  He  was  carried  to  St.  George's: 
Hofpital,  and  opon  examination,  a  fmall  fuperficial  wound 
waa  found  upon  the  r*ght  fide  of  his  nofe ;   a  very  large 

wound 
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wound  upbri  hk  neck,  immediately  under  the  lower  jaw ;  a 
cut  upon  hit  hand  ;  a  fmail  one  in  the  right  brow ;  and  eight 
wounds  on  the  top  of  his  head.  The  cut  upon  the  nofe  had 
divided  the  extegumenis  of  the  nofe  in  an  oblique  diredion  ; 
biit  did  not  go  through  the  bones  of  the  nofe.  There  is  very 
little  but  ikin  covers  the  bones  of  the  nofe,  and  it  went  to 
the  bone,  but  did  not  penetrate  into  the  noftrtl.  It  was,  ra- 
ther a  cut  or  a  fcratch  than  a  flit ;  but  it  .was  fufficient  to 
leave  a  mark  vifiblc  for  a  long  time. 

The  evidence  did  not  fufEciently  affe£l  the  prifoner  Adams 
to  put  him  upon  his  defence ;  but  Mr.  Juflice  Gould  (pre- 
fent  Mr.  Jufticc  Aftihurft,  and  Mr.  Baron  Pcrryn,)  told  the 
Jury,  that  he  thought  the  evidence  agninft  Thomas  Tickner, 
if  they  believed  it  to  be  true,  fufficient  in  law  to  convid  him 
of  the  charge  in  the  indidment ;  for  that  he  conceived  it  was 
not  neccflary  that  either  the  malice  aforethought,  or  the  ly- 
ing in  watt,  fliould  be  exprefsly  proved  to  be  on  purpofe  to 
maim  or  disfigure.  The  prifoner  was  engaged  in  a  criminal 
matter ;  he  was  prepared  x^ith  a  weapon  to  defend  himfelf 
ag^inll  any  oppofer,  and  to  fupport  himfelf  in  his  unlawful 
defign  of  rtealing  the  turnips,  and  therefore  was  anfwerable 
for  the  confequences  which  happened  in  the  profecution  of 
his  felonious  intent.  As  to  the  flitting  of  the  nofe,  it  had 
been  adjudged  in  the  cafe  of  one  Kirhy^  that  a  feparaiing  of 
the  flcfli  was  fufficient  to  bring  the  offender  within  the  mean- 
ing of  the  AQ  of  Parliament,  and  that  in  the  prefent  cafe 
tlie  cut  had  reached  the  bone. 

The  Jury  found  the  prifoner  guilty ;  but  on  his  receiving 
judgment,  Mr.  Serjeant  G/ynrtf  Recorder,  ordered  theex- 
ecution  of  the  fentence  lo  be  refpited,  until  the  opinion  of 
the  Twelve  Judges  could  be  procured.  Whether  this  con- 
vision  was  proper  within  the  meaning  of  the  flatute?  the 
words  of  which  are,  **  That  if  any  perfon  fliall  on  purpofe, 
**  and  of  malice  aforerhought,  and  by  lying  in  wait,  unlaw- 
**  fully  cut  out  or  di fable  the  tongue,  put  out  an  eye,  JJit 
**  t^e  nofff  cut  off  a  nofe  or  lip,  or  cut  off  or  difable  any 
**  limb  or  member,  of  any  fubjedof  his  Majefty,  with  in- 
"  tention  in  fo  doing  to  maim  or  disfigure,  in  any  the  mat- 
**  ters  above-mentioned,  fuch  his  Majefly's  fubje^;  theper- 
•*  fon  fo  offending,  his  counfellors,  aiders,  and  abettors, 
**  knowing  of  and  privy  to  the  offence  as  aforefaid,  fliall  be 
'*  fe'ons,  and  fuffer  death  without  the  benefit  of  clergy.'* 

"J  he  Judgts  were  ol  opinion.  That  the  convidioa  was 
right. 


•©• 
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John  Mills's  Ca^e. 

In  April  SeiTion,  1783,  John  Mills  was  tried  upon  this 
ftatute  before  Lord  Chief  Baron  Eyre,  for  nnaiming  on  pur- 
pofe,  and  of  malice  aforethought,  and  by  lying  in  wait,  one 
^  Thomas  Brafier. 

The  Court  faid,  a  perfon  who  intends  to  do  this  kind 
of  mifchief  to  another,  and  by  deliberately  watching  an  oppor^ 
tunttyf  carries  that  intention  into  execution,  may  be  faid  to 
lie  in  wait  on  purpofe.  It  is  not  neceflfary  that  a  man  fliould 
plant  himfelf  in  any  particular  concealment,  and  eflFed  the 
mifchief  by  ruihing  from  his  lurking-place,  to  bring  the 
offence  within  the  meaning  of  the  fiatute.  If,  having  formed 
an  intention  to  maim,  he  comes  unawares  behind  the  per* 
fon  he  intends  to  maim,  and  takes  a  convenient  opportunity 
of  deliberately  doing  the  injury,  it  is  a  lying  in  wait,  al- 
though he  does  not  take  any  particular  length  of  time,  or 
appear  to  ufe  any  extraordinary  degree  of  preparation  to*per- 
petrate  the  mifchief. 


MISCELLANEOUS  CROWN  CASES. 


Woodcock's  Case. 

At  the  Old  Bailey  January  Scflion,  1789,  William  Wood- 
cock was  tried  before  Lord  Chief  Karon  Eyre,  (prefcnt  Mr. 
JufUce  AAihurd,  and  Mr.  Serjeant  Adair;,  for  the  wilful  mur- 
der of  Silvia  Woodcock,  his  wife. 

Ir  appeared  in  evidence,    that  (he  was  found  lying  in  a 

ditch,    in  a  narrow  lane,    called   RobinfonVlane,    in  the 

vicinity  of  Cheifea,  in  the  county  of  Middlefez.     She  had 

received  eight  wounds  about  the  head,  face,  and  neck,  which 

feemcd  to  have  been  inflided  with  the  end  of  a  blunt  indru-* 

ment;  and  was  fo  exhaufted  with  the  lofs  of  blood,  as  to 

be  apparently  dead.     The  body  was  taken  to  Cheifea  poor- 

,      houfir,  put  into  a  warm-bed,  and  by  medical  afliftance  re- 

(lored  to  life.     In  the  courfe  of  eight  hours,  ihe  recovered 

-  ^  her  faifes  to  fuch  a  degree,'  as  to  be  enabled  to  give  a  cre- 

'tfiUe.relatioaof  thecircamilaflces  by  which  ihis  cataflirophe 

had 
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.  had  happened.  The  overfecrs  of  the  parifli,  therefore, 
thought  it  expedient  to  defire  the  attendance  6f  a  magif- 
Irate,  for  the  punpufe  of  tadung  her  information  in  legal 
form.   . 

Mr.  Kead,  a  Joftieeof  the  Peace  for  the  county,  attended 

•t  the  poor-houfe  accordlfigly.      He  found  the  informant, 

wjio  lA-As  ahaptized.Mulatto,  and  native  af  the  EAft<>Ipdtes» 

in  a  (late  of  perfed  recoiledion.     He  told  her,  that  be  was 

'•  Aiagiftrate  oome:to  take  her  exaoufiatioo,  and  admonifiied 

.Imbt  lo  Jpodt  the  tmth;  and  as  (he  appeared  fenfiUe  of  the 

impiety  uml  dao^rs  of  falfebood,  be  adminiftered  an  xntkto 

iWi  andntceiTed  her  information,  which  he  reduced,  in 

ihtr  ixwfi  -wsnds,  into  Aifritiog.    He afierM^ards  read  it  over  tp 

.her  nvith  great  deliberatioo,  and. gave  it  to.her  to  fign;  and 

: A«  made  her  mark  on  the  fmper  in  apfrohation  of  its  con- 

.  tints*      The  aruigsftfaietbenfignfid  it  himfelf;   and  being 

vprov^d  091  ilie  trial,  ii  was  read  in  evidence. 

It  alfo  appeaxedy  from  the  evidence.of  the  fargeoni,  that 
ihc  difd  in  d>out£ight  and-forty  hours  after  the  exanunacion 
had  keen  taken,  and  that  it  was  impoflibie  from  the  iirA 
moment  that  (he  could  live  long;  but  that  although  ihe 
retained  her  fenfes  lo  the  lall  moment,  and  repeated  the  cir- 
cumftances  of  the  ill  ufiige  fhe  had  received,  (he  never  ex- 
prcfled  or  Teemed  ftnfible  ef  haraf  f fsaching  diffolurion.  The 
evidence,  independent  of  the  information  or  declarations  of  the 
deceafed,  was  of  a  very  prelDng  and  urgent  nature  againil 
ihe  pf4(bner. 

Under  thefe  circumflances  a  queftion  arofe  with  the 
Court,  Whether  the  evidence  which  had  been  obtained 
(rem  the  deceafed  could  legally  be  left  .with  the  Jury  ?  The 
learned  Judge  therefore  (lated  the  cafe  to  them,  independent 

•  of  that  evidence ;  and  then  dated  his  opinion  of  the  admif- 
fibility  of  the  examination  to  ihe  following  effad. 

Ld.Ch.  Baron  f^VRti.-^Jf  1  was fati^fied that  the  caife 

was  quite  full,    without  the  circumilanoes  which  the  de- 

.  ceafed  has  difolofed,    I  (hcuJd  willingly  omit  to  ftaie  them 

.  as  evidence  againft  the  prifoiurr,  bacaufc  there  is  iboiie  dtf- 

•  ficuUy.as  .to  the  legality  of  their  admiflion.    Great  as  a  crime 
..of  this  nature  mM<laiu ays  appear  to  lie,  yot  ihe.eoquiry  into 

-  St  muil  proceed  upon  the  rules  of  tvtdenoe.      'J  he  inaft 
-.cuinmon  and  ocdiiury  fpecies  of  legal  eiideQce  codMs  in 

-  the  depofitions  Dt  witneffes  taken  on  oath  before  the  Jury, 
-in  the  face  of  the  Court,  in  the  prefence  of  the  prifoner, 
i«nd  received juoder  ail  the  advantages  vbich  eMmination and 
-ciofsrexaminauon  can  give.     Buir,  beyond  this  kuid  itf  cvi-«. 
.  d^nce,  there  Arejilfo  twa  ctlier  fpec&es  svhkh  are.admttr.ed 

b/ 
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-hy  Uw:  the  .one  is  the  dying  deciaratioo  of  a  perfon  ^ha 
J»5  received  a  fatal  btow :  the  other  is  the  examinaiion  of .« 
.prifoner,  and  the  dcfoficions  of  the  witnefles  who  majr  4ic 
:pw6ucedt^'inflb']fn9  taken  ofSctally  hcforea  Jufticeofthc 
Pteace*  bj  viriye  ^f  a  particular  A,d  of  Parliamenc«  whids 
latMhortzes  Magiftrates  lo  take  fuch  exaoitparions,  and  jdL- 
Tt&$  ibat  they  fliall  be  returned  to  the  Court  of  Gaol  Dsr 
Jiirery.  This  laft  (ipeciesiof  dcpofiiion,  if  tbe.deponeat  iboiiM 
liie  between  ihe  <ime  jof  examination  aad  this  trial  of  the 
ipriioBer,  may  be  fubftituted  in  the  room  of  that  viwa  vwt 
teftinnony  ivhich  the  deponent,  if  .livingt  could  alone  tavs 
fivent  and  is  admitted  Df  necefluy  as  evidence  of  the  fad. 

In  the  prefent  cafe  m,  doubt  has  -afifen  with  the  Coiirty  to 
-.which  )dottbt  I  enlirdy  fubfcribe,  whether  the  examinatioQ 
of  the  jdeceafedy  taken  in  wr'tting  ai.the  poor-houfe  by  Mr. 
Read,  the  magtArate,  is  an  examination  of  the  nature  I  have 
iaft  ikrcrifaed  ?  It  was  not  iaken,  as  the  (latute  direds,  in  a 
cafe  where  the  prifoner  was  lirought  before  him  in  cullody  ; 
4he  pcifoner  therefore  had  no  opportunity  of  contradi&ing 
the  fafib  \t  contains.  It  was  not  in  the  difcharge  of  that  part 
of  Mr.  Read's  duty,  by  which  he  is,  on  hearing  the  witneflSss. 
to  bail  or  commit  the  prifoner;  but  it  wsrs  a  voluntary  and 
uxtrajudicial  ad,  performed  at  the  requefl  of  the  overfeeff 
and  although  it  was  a  very  proper  and  prudent  a£)^,  yet  being 
voluntary,  ami  under  circumnances  where  the  Judice  was  not 
authorifcd  to  adminifler  an  oath,  it  cannot  be  admitted  before 
a  Jury  as  evidence;  b>T  no  evidence  can  be  leg^,  unlefs  it  be 
given  upon  oath,  judicially  taken. 

But  although  we  mud  drip  this  examination  of  the  fandion 
to  which  it  would  have  been  intitled,  if  it  had  been  taken 
purfuant  to  the  dtredions  of  the  Le^iflature ;  yet  dill  it  is  the 
declaration  of  the  deccafed,  figned  by  herfclf,  and  it  may  be 
clafled  with  all  thofe  other  confirmatory  declarations  which 
file  made  after  flit  had  received  the  mortal  wound^^  ant)  before 
ihe  died.  New  the  general  pr'uicipic  on  which  this  ipecics 
of  evidence  is  admitted  is,  that  tlicy  are  declarations  made  in 
extremity,  when  the  party  is  at  tlic  point  of  doath»  and  when 
every  hope  of  this  world  is  gone ;  when  e^ery  mutive  to 
falfthood  is  fde need,  and  the  mind  is  inducted  by  the  mod 
powerful  con fiderat ions  tofpejk  the  truth  :  a  fituarion  fo  fo- 
lemn,  and  fo  awful,  is  conljidercd  by  the  law  as  creating  aa 
dhiigation  equal  luthat  which 't&  impoftd  by  a.pofitive  oath 
ttdminiftered  in  a  Court  of  Juftice.  But  a  difficulty  alfo.  arifes 
with  refprA  to  thde  declarations;  for  it  has  not  appeared* 
'  «nd  it'feienns  impoffiblo  lo  find  out,  whether  the  dvc<eared  her* 
ifelf  apprehended  that  fhe  was  in  fuch  a^btt  of  oaartality  as 
:  would 
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•vrouid  inevitably  oblige  her  foon  (o  anfiver  before  her  Maker 
.  for  the  truth  or  falfehood  of  her  aflfertions.  The  feveral  wit- 
fiefles  could  give  no  fatisfaftory  information  as  to  the  fenti- 
ments  of  her  nnind  upon  this  fubjeft.  The  furgeon  faid  (he 
did  not  feem  to  be  at  all  fenfible  of  the  danger  of  her  fltuation, 
dreadful  as  it  appeared  to  all  around  her;  but  lay»  fubmitting 
quietly  to  her  fate,  without  explaining  \it4iether  (he  thought 
herfelf  likely  to  live  or  die.  Upon  the  whole  of  this  diffi- 
culty, however,  my  judgment  is,  that  inafmuch  as  (he  was 
mortally  wounded,  and  was  in  a  condition  which  rendered 
almoft  immediate  death  inevitable ;  -  as  (he  was  thought  by 
every  perfon  about  her  to  be  dying,  though  it  was  difficult  to 
get  from  her  particular  explanations  as  to  what  (he  thought 
of  herfelf  and  her  fitoation ;  her  declarations,  made  under 
thefe  circumftances*  ought  to  be  coniidered  by  a  Jury,  as 
being  made  under  the  impre(rion  of  her  approaching  diflb- 
lution ;  for,  refigned  as  (he  appeared,  (he  mud  have  felt  the 
hand  of  death,  and  confidered  herfelf  as  a  dying  woman. 
She  continued  to  repeat  the  fads  (he  difclofed  rationally  and 
uniformly,  from  the  moment  her  fenfes  returned,  until  htr 
tongue  was  no  longer  capable  of  performing  its  office.  De- 
clarations fo  made  are  certainly  intitled  to  credit;  they  ought 
therefore  to  be  received  in  evidence :  but  the  degree  of  credit 
lo  which  they  are  entitled  mull  always  \ye  a  matter  for  the 
fober  confideraiion  of  the  Jury,  under  all  the  circumftancev 
of  the  cafe. 

The  prifoner  was  convifted,  and  executed. 


John  Cocan's  Case. 

At  the  Old  Bailey  in  May  Seffion,  1 787,  John  Cogan  was 
indided  on  the  (latute  2  Geo.  II.  c.  z$t  for  uttering  and 
pubhfhing  as  true  a  certain  forged  will  and  tefiament,  purpor- 
ting to  be  the  lad  will  and  teftament  of  James  Gibfon,  Arc. 

The  will  produced  in  evidence  began  thus :  ^*  James  Gib* 
''  fon  do  hereby,"  See.  leaving  out  the  pronoun  of  the  firft 
perCon.  The  will  recited  in  the  indidment  began  with  the 
pronoun,  *•  1  James  Gibfon  do  hereby,"  &c. 

The  Court  held  this  variance  fatal  to  the  validity  of  the 
indidmenr,  and  the  prifoner  was  of  courfe  acqu:tted. . 

In  the  July  Seffion  following  he  was  again  indided  before 
Mr.  Juftice  Wilfon  (prefent  Mr.  Serjeant  Adair,  then  Re** 
corder),  for  faliely  uttering  and  publiihing  as  true. a  certain 
falfe,  forged,  and  counterfeited  will  -and  teitament*  .witlr% 
certain  mark  thereto  fet,  purponing  to  be  the  laft  wdl  $v4 

teftamebt 
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teftament  of  James  Gibfon/  late  a  Teaman  on  board  the  Vi- 
gflanty  &c.  which  faid'hlfey  forged,  and  counterfeited  will  and- 
teftament  is  in  the  words  and  figures  following;  that  is  to, 
fay,  "  Jam^s  O'lbfon  do  hereby,"  &c*  leaying.put  the  pro- 
Doiln  '*  y  and  neciiin^  a*  fao-fimile  of  the  will.- 

The.  prifoner  being  pu^to-  ihp'  bar,  on  his^  arraignment 
pleaded  autre  fins  acquit.  The  plea  was  taken  or^  tmut-^  andf 
recorded  by  the  Qerk  of  the  Arraigns ;  who  replied'  to  it,  m* 
the  part  of  tfa^  Crown,  ml  tUl.rec^rdx 
.  To  piKMre  the' plea  the  record  of  the  prifoner's  acquittal  ix^ 
Mqr.Se^ipn  was  produced.  On  comparing^it  with  the  pre- 
feot  indidment,  it  appeared,  as  above  ftated,  that,  the  priro-* 
ner  YHfni  beeq^.^oquitted  of  uttering  a  forged  will,*  beginnings 
**  /  James  Gibfondoherefiy,^'  $^c-  but  tKat  lie  was-now  in^ 
did<d  for  uttering,  a  forged  wili|.  bjeginning,  '*  Janries  Gibfon 
do  hereby,*'  &c.  Thequeftion  thertfore  was,  whether,  this 
record  v/asiegal-evidence  of  his  having  been  acquitted  of  the 
fame  ofi^nce  ?.  hoA  after  s^rjument  )>y  the  prifon^r's  Coun^* 
fel^  in'which'fie  chiefly  relied  upon  Lorfl  date's  conftni^ion 
of  Vaux*s  cafe,  as  reported  by  Lord  Coke,  the  Court  re- 
jeAed  rhe- proof  as  infufficient ;  and  the  prifoner  pleaded  the 
general  iflTiier  over  to  the  felony,  and  the  Jury  .found  him 
guilty  of  the  offence* 

During  the  courfe  of  the  trial,.  James  Gibfont^  the  fup- 
pofed  teftator  of  the  forged  will,'  was  produced  and  fwom  as 
an  evidence  on  the  part  of  the  crown.  Upon  this  cijrcum«>, 
ftntxre  a  doubt  arofe,  whether  the  prifoner  had  been  legally 
conviSed ;  the indi£tment  chargi/ig  hiip  wi^h having  uttered 
or  publiihedas  true  a  certain  WHfandTfftamtttt^  and  there 
being  00  fuch  inftrument,.  iri-  con«;mpiatton  of  law,-  as.the 
Willand^^ejiamfnt  of  a  man  whai|i  livings  for  until  the  death 
of  a  teflator,  his  will  cannot  exift)  either  .in  fad  or  ii^  law  j^ 
and  upon  this  doubt  the- judgment  was  refpited,  and  the  cafe 
referred  to'the  confideration  of  x^ judges. 

In  the  June  S^flionr  1 778,.  the  prifoner  was  put  to  the 
bar,-  and  Mr.  Juftice  Wllfoi^.  deliyereid^  the  opinion  of  the 
yjtd^es  ,to  th<p  followin^.efIe3.^Tbe  inftrument  which  th^ 
law  takes  notice  of  under,  the  name  of  fi  w///,  is  in  a  man's 
own. power  durif^g  his  life,,  f^nd  thereforJB  no  inftrument  ot 
vrritii^i^  confidered  as  a  lafl  will  until  the  teftator  is  dead.; 
Upop'the  uiat-of  this  indi&nient  it  appeared  that  James 
Gibfoni.  .whofe  will  was  charged  to  be  forged,  wasaliye^ 
aod  prodi^ed'as  a  witnefs,  and  I  was.in  fome  doubt,  whe- 
ther, uiidei'  thefe  circumftances,  an  inflrument  bearing  the 
funilitudeof  a  laft  will  could  be  conftderbd  within  the  mean- 
11%  of  the  ftatute  upon  which  the  indiftment  is  founded. 

Vol.  I.  P  The 
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The  cafe  was  laid  bthrt  twehe  judges,  znd,  on  mature  dc- 
liberation,  they  have  decided  that  the  doubt  was  without 
foundation. 

The  faft  of  the  prifbner's  having  uttered  this  will,  know- 
ing it  was  forged,  was  very  clearly  proved  at  the  Hial.  He 
told  the  Prodor  that  James  Gibfon,  the  fuppofcd  teftator, 
was  dead,  and  produced  a  letter  to  the  fame  e(Fefi>  to  corro- 
borate the  aflertion.  By  thb  means  he  obtained  a  probate 
as  the  executor  nanoed  in  the  will;  and  the  judges  are  all  of 
opinion,  that  if  a  forged  indrument,  pttrporPing  to  be  a  lad 
will  and  tedament,  be  uttered  and  publifhed  as  a  true  laft- 
will  and  teftament,  under  circumftances  manlfefting  an  in- 
temion  to  defraud,  it  is  equally  within  the  meaning  of  the 
Ad  of  Parliament,  whether  the  fuppofed  teftator  be  in  fa£t 
alive  or  dead,  l^his  opinioii  is  fouiided  on  the  authority  of 
ftveral  cafes. 

'  .In  the  year  1753,  Timothy  Murphy  was  tried  in  this^ 
Court  for  fofgirig  a  feaman's  will ;  and  though  the  man 
whofe  will  was  forged  was  aFive,  he  was  convi^d  and  exe* 
cuted. 

In  the  year  1 77  j,  JoXn  Stirling,  a  ftudent  in  the  Tenr>ple, 
Was  tried  in  this  court  for  forging  a  will  in  the  name  of  his 
lauiidrefs,  by  which  means  he  obtained  a  confiderable  fum 
of  money  which  was  invefted  in  her  name  in  the  public 
funds;  and  he  was  cunvided  and  executed,  though  the  laun- 
drefs  was  then  alive. 

In  the  year  17541  ^""^  Lewis  was  indited  upon  this 
ftatute  for  tKtering  and  publifhing  as  true  a  forged  power 
of  attorney  from  Elizabeth  Tingle,  adminiftratrix  of  her  fa- 
ther Richard  I'ingle,  deceafed,  a  marine  on  board  the  Hec- 
tor. It  appeared  that  Richard  Tingle  had  died  childlefs  ^ 
and  a  doubt  was  conceived,  whether,  fince  there  never  wa^ 
fixch  a  perfon  as  Elizabeth,  the  daughter  of  Richard  Tingle, 
the  offence  was  forgery  within  the  meaning  of  the  ftatute  ? 
And  eleven  of  the  judges  were  of  opinion,  that  as  the  inflru- 
mcni  forged  wore  the  appearance  of  a  power  of  attorney,  it 
.  was  within  the  A3,  notwithftanding  the  deed  which  flie  had 
publiflied,  was  impofTible  to  t>e  true. 

There  is  alfo  another  cafe,  tht  King  v.  BoHand,  who  waa 
indided  in  this  court  for  forging  the  indorfement  on  a  pro- 
miflbry  note  in  the  name  of  •*  James  Banks,**  whom  he  re- 
preiented  as  a  wine  and  brandy  merchant,  living  in  Rathbone- 
piace;  but  in  faft  no  fuch  perfon  ever  eicifled;'and,  upon 
nhe  opinion  of  the  judges  being  taken,  Boliand  was  exe- 
cuted. 
.-,'•'■■  In 
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.  In  confequence  of  this  determination  the  prlfoner  received 
judgment  of  death*       •«•' 

Margaret  Caroli;kr  Rudd's  Case.    . 

In  the  month  of  March,  I77S«  it  was  difcovered,  that 
three  bonds  had  been  forged  in  the  nanseof  William  Adair, 
Efq ;  of  Pail-Mall.  The  firft,  dated  in  Odobert  1 7  74,  for 
3300I.  A  fecond,  dated  in  December*  1774^  SS^ol.  And 
a  third,  dated  in  January,  1775,  for  7500L  Sufpicipn  fell 
upon  Robert  Perreau  of  Golden*Square,  upon  his  brother  r 
Daniel  Perreau  of  Harlej  Street,  and  upon  Mrs.  Rudd,  who 
lived  with  Daniel  Perreau.  On  the  15th  and  17th  March 
Mrs.  Rudd  made  information  before  Sir  John  Fielding  and 
two  other  Juftices,  bj  which  (he  confeflfed  that  (he  had 
figned  the  bond  of  7^500!.  under  very  particular  fdicitaliona 
irom  Robert  Perreau ;  and  that  he  and  Daniel  Perreau, 
holding  a  penknife  to  her  throat,  had  violently  threatened 
her  life  in  cafe  (he  refufed,  and,  by  that  means,  forced  her 
to  comply.  The  magidrates  conceiving  this  to  be  a  confef- 
(ion. of  her  own  guilt,  admitted  her  in  the  charader  of  an 
accomplice,  as  a  ge;ieral  witnefs  for  the  crown  as  to  all  the 
forgeries ;  telling  her  that  if  (he  would  fpeak  the  whole 
truth,  not  only  in  refped;  to  the  bond  in  queftion,  but  of 
aU  other  for gerhj,  that  then  (he  (hould  be  fafe :  but  (he  denied 
having  any  knowledge  of,  or  concern  in,  any  of  ihe  other 
bonds.  On  the  ift  June,  177^  Robert  Perreau  wascon* 
v;^ed  for  uttfring  the  bond  of  7}50o1,  knowing  it  to  be 
forged,  and  Daniel  Perreau.  was  convided  of  uttering  the 
bond  of  3300I.  It  appeared  upon  Robert  Perreau's  trial, 
from  the  evidence  of  Mr.  Drummond,  that  Mrs.  Rudd  had 
cpnfefTcd  to  him  that  (he  was  guilty  of  forging  the  bond  of  .. 
7j50oI.  and  that  Robert  Perreau  was  innocent.  Upon  this 
information  the  court  {(Tued  a  warrant  againft  her,  by  vir- 
tue of  which  (he  was  committed  to  anfwer  all  fuch  matters 
and  things  as  (hould  be  o.bj.eded  againft  her  touching  the 
faid  felony  and  forgery.  On  the  7th  June  a  detainer  was 
lodged  againft  her  upon  the  oath  of  Sir  Thomas  Frankland, 
for  forging  the  bond  of  7,5001.  and  on  the  3d  July  another 
diBtainer  was  lodged  againft  her  on  the  oath  of  Robert  Per- 
reai)*s  wife,  for  having  forged  the  bond  of  7iSOol.  Under 
thisfe  ^circumftances  (he  obtained  a  Habeas  Corpus  tq  the 
^ouft^of  King's  Bencb>  with  a  view  to  be  admitted  to  bail, 
i|id  ,  the  above  commitnocnts  were  accordingly  returned  to 
the  Court. 

Pa  Mr. 
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Mr.  Davftfporf,  for  the  MaidiRil»  OMfeiKM^  thit  as  tke 
had  been  admitted  an  evidence  for  the  crowiv  bf  the  J9(li€r» 
of  Peace,  and  had,  under  the  faith  and  confidence  of  that 
admiflion,  made  a  difclofure  of  the  fads  (he  was  acquainted 
with,  it  would  bt  »  breacbof  puMic  faitb  la  deprive  her  of 
the  benefits  (he  was  thereby  led  to  ezped.  He  alfo  urged 
tRe  cimifiifhinces  •?  the  defeiukint*9  fteatrb  being  fbch*  as 
mtrh^  tfftllprebabiKty,  brendai^mi  bf  ffaeconfinemenf, 
iF  Rici  was  rcmtndedl 

LoRri^  MA»iPiBLD.  It  flppetTS-bj  th#  Rfupn  t»  tfnsi 
wri^;  tiMl  the  pfHbner  is>dtliiitfed  itt  €\i(\mAjhf  two  orders' 
of  the  eoort  mt  htRom  %ni  gaot  delmi^  M  tKe  OfcFBaifef^ 
for  tfte-  forgery  9f  tw9»  fcvtral  bonds,  k  appean  aMo,  that 
(he  i9  iurthtp  dietained  by  a  wMranf  from  a  jiiAice  of  Peace 
forulM'ing  one  of  thefe  hondSi  ltnow4fig  if  fo  be  forged': 
therefhra,  though  «hi»  Cowt  ha»  undotAte^' »  dlfcref ronarj 
power  iw  bait  in>  aK  cafei  whstiiMvery  ytt  a»  the  (eflSonv  anr 
fa- near,  and  (he  offenca*  cnnnnifted  by  the  prifoner  19  of 
fteh  a  niHignibi*'  as  that  of  repeatiedl  forgery,  there:  rs*  no 
colbur  for  the  prefent  appKcacton  upaw  thegroahd^of  fha^ 
general- dHcretion^  As-t&the  nevr  alleg^niran^  Fha^ber  (date 
of  health  is  Aich  as  to  be  endtamgtP(d«  by  rbs^  confinenaent,  ir 
isnotoP  itftif  a  fiiffieient  circunrftancr,  in«foeh'a*Gil%,  ro 
indtsee  the  Couct  to  interpore  in  hep  briialt 

A  tftird'ground  which*  has*  been'  urged  m  fbpport  of  the 
prefent  apfilicatidn  is  this :  thar  the  prifoner  has  been  drawn 
in  by  promifts  and-  a4Ttiraace8  to  anfwcr  to  an  examination, 
and'  to-  i^vear  to  it  on  oath,  which  (be  would  not  have  done; 
but*  fh>m  a-  eonficlence  tbat  tHofe-  pron)cfes  and  vflurances 
would  have  been  hept  and'  performed. 

The  inffflnce- Has  (requeniiy  happened,  of  perfoiis  having 
madb  confbflibns  undbn  threats  or  promifes :  the  eonfequence 
ar  frequently  haa  been,  thar  fuchexaminationsF  and  confef^ 
iVon^  Have  not- been- made  ufe  of  againft*  them- on  iHeir  n>iaU>* 
But  it:  Hat  been  urged;  that  the  prifoner  in  rhis'  cafe  is  an' 
aeconrplice  who  Has  been  adntitfed*  to  give  evidence;  that* 
(he  his  alVeady  given  cvidcnce>.  and'iis  further  ready  to  giVcf^ 
evidtnce,  to  convid  hor  partners  in  the  btt(]nefs^'  and' 
therefore^  that  (he  is  emitted  by  law-  to*  the  king's  pardbnu. 
and  to  a  paixiba.  which  would- operate*  in'  bar  of  her  own* 
crime.  If  (he  HadTuch  a  right,  we(hould'bebeund'ry'ifri«' 
hlW-jufiitta  to.hail  iier.  If-  Ihe had  not  fucb  Ifegaliright,  baf 
>et  GHime*.  under  circumftances  fufficient  to- warmrtt  the' 
Court  in  faying  that*(hehada  title  of  recommendation*  tv 
fhe  king  for  a- pardon,    we  (hxttlJ  bail  her  for  the  gujr^ 

pofc- 
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pofe  of  givbg  ber  la  opportimttj  of  applying  ibr  fuch 
pardon.     > 

Tbene  are  three  ways  in  lav  and  prafiice  which  give 
accomplices  a  right  to  a  pardon ;  and  there  is  one  mode 
which  cotitleB  them  (o  a  recomniendation  lo  the  king*s 
mercy* 

The  three  legal  ways  are,  firft,  in  the  cafe  of  appipvc- 
nent,  which  fiiii  remains  a  part  of  the  common  taw, 
though^  by  long  dilcontinnanoe,  4he  pra£Uce  of  admitting 
peHons  to  be  approvers  is  now  grown  into  difufe :  iecoadly, 
the  cafe  of  perCoos  who  come  within  the  ftatutes  10.  and 
*  11.  of  Will.  IlL  c  13.  f«  5.  and  5.  Ann.  c.  51.  f.  4.  and 
thirdly,  the  cafe  of  peribns  to  whom  the  king  has,  by  fpe- 
ciai  proclamation  in  the  Gazette  or  othcrwife,  pronifed  hi% 
pacdon. 

Approvers  have  a  right  to  a  pardon,  perfons  within  the 
flatutes  of  William  and  Anne  have  a  right  to  a  pardon, 
and  the  other  clafs  of  offenders  who  come  in  under  the  royal 
faith  and  promife  have  a  right  to  a  pardon  ;  and  in  all  tbefe 
cafes  the  Court  will  bail  them,  in  order  to  give  them  an  op- 
-  portanity  of  applying  for  a  pardon. 

There  is,  faefide,  a  pradice  which  indeed  does  not  give  a 
legal  right ;  and  that  is,  where  accomplices  having  made  a 
full  and  fair  confeflion  of  the  whole  truth,  are  in  conft- 
quenoe  thereof  admitted  evidence  for  the  Crown,  and  that 
evidence  is  afterwards  made  ufe  of  to  convid  the  other  of* 
fenders.  If  in  that  cafe  they  aA  faiily  And  openly,  and 
difcover  the  whole  truth,  though  they  are  not  entitled  of 
«ight  to  a  pardon,  yet  the  ufage,  the  lenity,  «id  the  prac- 
tice of  the  Court  is,  to  ftop  the  proiecution  againft  them, 
and  they  have  an  equitable  title  to  a  reconmercfaitioQ  for  the 
king's  mercy. 

The  (latutes  of  William  and  Anne  are  to  be  laid  out  of  this 
cafe :  firft,  becaufe  they  are  confined  to  the  difcovery  of  parti- 
cular offences  only,  of  whidtfbrgery  is  not  one :  fecondlyt 
becaufe  they  relate  only  to  perfons  who  are  at  Urge ;  beiide 
which,  to  entitle  themfelves  to  a  pardon^  they  muft  ado- 
'  ally  cooviA  two  offenders  ar  leaft;  for  if  their  confeffion  be 
fuch  on  their  trial  as  the  jury  gives  no  credit  to,  they  are 
liable  to  profecution.  Thefe  ftatutes  are  therefore  quite  fo- 
reign to  the  preicnt  cafe,  as  are  likewife  all  promifesof  par- 
don from  the  Crown  by  proelamatioD. 

^Tbere  remains,  therefore,  only  the  equitable  prafiice 
which  gives  a  title  to  recommendation  to  the  mercy  of  the 
Crowtw 

The 
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The  law  of .  approvement  (in  analogy  to  ijyhich  thb 
other  pradice  has  been  adopted,  and  fo  modelled  as  to  be 
received  with  more  latitude)  is  ftill  b  force,  and  is  very 
-material. 

A  perfoodefirtngtobe  an  approver,  mud  be  one  indided 
of  the  oflPencey  and  in  cuftody  on  that  indidment :  he  rouft 
confefs  himfelf  guiky  of  the  offence,  and  defi re  to  accufe  his 
accomplices:  he  mtift  likcwiGe  upon  bath  difcover,  not 
only  the  particular  offience  for  which  he  is  indided,  but  all 
treafons  and  felonies  which  he  knows  of:  and  after  all  this, 
it  is  in  the  difcretion  of  the  Court,  whether  they  will  affign 
him  a  coroner,  and  admit  bim  to  be  an  approver  or  not :  for 
if  on  his  confefliom  it  appears  that  he  is  a  principal,  and 
tempted  the  others,  the  Court  may  refufe  and  rejed  him  as  " 
an  approver.  When  he  is  admitted  as  fuch,  it  mud  appear 
that  what  he  has  difcovered  is  true;  and  that  he  has  difco- 
vcred  tibe  whole  truth.  For  this  purpofe,  the  coroner  puts 
his  ap^l  into  form  ;  and  when  the  prifoner  returns  into 
Court,  he  mud  repeat  his  appeal,  without  any  help  from  the 
Court,  or  from  any  by-flander.  And  the  law  is  fo  nice,  that, 
if  he  vary  in  a  fingie  circumdance,  the  whole  falls  to  the 
.  ground,  and  he  is  condenuied  to  be  hanged  :  it  he  fail  in  the 
colour  of  a  horfc,  or  in  circumdances  of  time,  fo  rigorous  is 
the  law,  that  be  is  condemned  to  be  hanged ;  much  more,  if 
he  falb  in  eifentials.  The  fame  confequences  follow  if  he 
does  not  difcover  the  whole  truth:  and  in  all  thefe  cafes  the 
approver  is  convided  on  his  own  confcflion.  See  this  doc- 
trine more  at  large  in  Holers  Pitas  Crown,  vol.  II.  p.  226  to 
236.  Staunf.  PL  Crown,  lib.  II.  c.  52  to  58.  3  Jn/l.  lao. 
—  A  further  rigorous  circumdance  is,  that  it  is  neceflary  to 
the  approver's  own  Caiety,  that  the  Jury  fliould  believe  him ; 
for  if  the  partners  in  his  crime  are  not  convided,  the  ap- 
prover himfelf  is  executed. 

Great  inconvenience  arofe  out  of  this  practice  of  approve- 
ment.— No  doubt,  if  it  wa«ciiot  abfolutely  neceflary  for  the 
execution  of  the  law  againd  notorious  offenders  that  accom- 
plices fliould  be  received  as  witnefles,  the  practice  is  liable  to 
many  objeSions.  And  though,  under  this  pradice,  they  are 
clearly  competent  witnefles,  their  fingle  tedimony  alone  is 
feldom  of  fufficient  weight  with  a  Jury  to  copvid  the  of- 
fender ;  it  being  fo  drong  a  temptation  to  a  man  to  commit 
perjury,  if,  by  accufing  another,  he  can  efcape  himfelf. 

Let  us  fee  what  has  come  in  the  room  of  this  pradice  of 
approvement:  aklndofhope^  that  accomplices  who  behave 
fairly  and  difclofethe  whole  truth,  and  bring  others  to  jndicey 
^ihOald  rhemfelves efcape  punifliment,  and  be  pardoned.  TKia  ^ 

is 
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is  in  the  nature  of  a  recommendation  to  mercy.*  But  no  au- 
thority is  given  to  a  Juftice  of  the  Peace  to  pardon  an  of* 
fender,  and  to  tell  him  he  (hall  be  a  vritnefs  againft  others. 
The  accomplice  is  not  aflured  of  his  pardon ;  but  gives  hit 
evidence  in  vinculis,  in  cuftody ;  and  it  depends  on  the  title 
he  has  from  his  behaviour,  whether  he  fliall  be  pardoned  01 
executed.  A  Juftice  has  no  authority  to  feled  whom  he 
pleafes  to  pardon  or  profecute,  and  the  profecutor  himfelf  has 
even  alefspower,  or  rather  pretence,  to  felefi  than  the  Judict 
of  Peace. 

It  reds  therefore  on  nfagc,  and  on  the  oflFender's  own  good 
behaviour,  whether  he  (hali  be  profecuted  or  not.  And  if,  in 
a  proper  cafe,  an  application  was  to  be  made  to  this  Court, 
by  an  accomplice,  to  be  bailed  ;  that  is,  hi  the  cafe  of  a  perfon 
properly  within  the  ufage,  and  who  has  fully  complied  with 
the  requifite  conditions ;  I  (hould  have  no  difHculty  in  bailing 
him,  in  order  that  he  might  apply  for  the  King's  pirdon. 

I  am  apprifed  of  the  cafe  of  an  accomplice  upog  a  trial 
before  Mr.  Juftice  Gould,  the  circumftances  of  which  were 
as  follow :  An  accomplice  made  a  fair  and  full  diicovery  to 
the  fatisfadion  of  Mr.  Juftice  Gould,  who  tried  the  other  of- 
fenders. The  other  witnefles  who  were  called  upon  the  trial 
proved  the  identity  of  the  accomplice  by  the  defcription  of 
his  perfon,  but  failed  as  to  the  identity  of  the  other  ofJFenders  ; 
and  the  Jury,  becaufe  they  doubted  of  the  guik  of  the  others, 
acquitted  them.  The  counfel  on  the  part  of  the  profecution 
then  contended,  that  the  accomplice  ought  to  be  tried :  but 
Mr.  Juftice  Gould,  under  the  circumftances  of  the  cafe,  wa» 
of  a  contrary  opinion,  and  I  think  very  rightly. 

Thefe  being  the  general  rules,  let  us  fee  how  far  the  pre- 
fent  cafe  is  applicable  to  them,  or  in  any  degree  falls  within 
the  reafon  of  them.  A  bond  is  deteded  to  have  been  forged : 
three  perfons  are  apprehended  on  fufpicion ;  the  two  Perreaus 
and  the  prifoner.  The  Juftices  by  their  affidavit  fay,  they 
admitted  the  prifoner  as  an  evidence  againft  the  Perreaus,  and 
fwear  they  confidered  her  as  an  accomplice :  and  they  fay 
chey  told  her,  **  that  if  (he  would  fpeak  the  truth,  and  the 
*'  whole  truth,  not  only  in  refpeCt  of  the  bond  in  queftion; 
'*  but  of  all  the  other  forgeries,  that  then  (he  (hould  be  fafe  ; 
'*  if  not,  (he  would  be  profecuted."  And  the  truth  is,  that 
in  point  of  law  (he  was -liable  to  be  profecuted  for  all. 

What  is  the  difclofure  ftie  makes  ?  It  is  this :  *'  That  Da- 

^*  niel  Perreau  came  with  a  knife  to  her  throat, 'and  threat- 

^'  ened  to  kill  her  if  (he  did  not. forge  one  of  the.  bonds  in 

/V  weftion;  that  under  the  terror  of  death  (he  forged  it; 

^^nm  that  Robert  Perreau  brought  the  bond  before  ready 

■'''^     '  «  filled 
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•«  filled  up."  On  this  'infoFfnarton'ftie  is  no  accomplice; 
(he  has  confefled  no  guilt,  if  the  JFttdJs  true  that  (he  was  up. 
der  the  Ifearof  immediafedeafh  ;  fork  is  the  will  that  confti- 
tutes  a  crime,  ^e  comes  therefore  in  ihe  cfaarader  of  a 
perfon  injured^  in  the  charaSer  of  enc  to  w+qm  rhis  violence 
h^s  bcendonc:  iniftcad  of  beinga  party  ofFending,  (he  is  a 
party  plffenaed,  as  much  as  a  nian  Who' has  been  robbed  on 
ifhc  highway  .'-^Further,  the  Juflices  da  not  treat  her  as  an 
acconiplice ;'  for  they  ought  to*4iJive  kept  her  in  cuftody  if  "fcc 
|iad  been  an  accomplice  ;  but  they  difcharged  her,  jnd  they 
did  right;  there  being  no  charge  againfl  hiir.  But  fliH  they 
fay,  in  their  aflfidavify  they  difl  conffider  her  as  an  accomplice. 
Suppofe  they  did  really  think  her  guilty,  fhe  is  not  the  more 
of  lefs  on  that  account  an  accomplice^  But  what  is  moft 
material  if,  that  her  information  is  flatly  contradided  by 
lierfelf :  fotr,  on  a -voluntary  confeflion  of  her  own,  (he  took 
the  whole  guilt  upon  herfi^lf;  (aid  that  (he  alone  forged  the 
bond  for  7$pol.;^and  that  Robert  Perreau  was  an  innocent 
man.  'If  this  Juftices  had  known  of  -this  confefiioni  they 
could  not  iiav^  admitted  her  as  an  evidence :  becaufe  by  that 
confeflion  fhe  n^akes  herfel/  not  only  a  principal,  but  the 
only  perfon  guilry. 

One  of  the  bonds,  for  which  fhe  is  now  detained,  is  dated 
three  months  prior  to  the  bond  in  which  Robert  Perreau  was 
concerned.  Of  this  bond  fhe  is  totally  frlent,  and  denies 
atiy  knowledge  of  the  other  two.  Her  information  is. there- 
fore falfe,  ai^d  the  conditions  offered  to  her  by  the  Juftices 
not  complied  with. 

I  agree  with  Mr.  Davenport,  that  if  (he  had  made  a  fair 
and  full  difclofure  of  all  that  (he  knew,  and  tbe  }u(lices  had 
deceived  her,  under  a  promife  or  afTurapce  or  hope  of  a  par- 
don from  them^  (he  would  be  entitled  to  a  recommendation 
to  mercy  :  and  in  that  cafe  I  (hould  have  been  of  opinion  to 
bail  her,  tfaou^fi  the  Juftices  had  in  ftriflneft  no  right  to 
make  fuch  a  pfonriife,  of  give  her  fuch  affurance.  If  any 
evidence  or  conferaon  has  been  iextqrted  from  her,  it  will  be 
of  no  prepdice  to  her  on  the  trial. 

The' three  other  Judges  concurred;  and  Mrs.  Rudd  was 
accordingly  remanded. ' 

At  the  Old  Bailey  in  Scpteinber,  1775,  Mrs.  Rudd  was 
put  to  the  bar,  oii  an  indiSment  for  forging  the  bond  of 
'5.3001.  But  Mr.  Davenport  contended,  that,  having  been 
admitted  as  an  evidence  for  the  Crown,  (he  ought  not^  to  be 
pyt  upon  her  trial.  Mr.  Hearcrpft  fubmitted  to  the  Courts 
that  tbe  condition  upon  which  (he  was  admitted  an  eyktium 
wasj  That  (ne  (houid  diicover  aH  the  forgeries  of  which  Mm 

fer- 
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perfifis  and  herCelf  bad  boen  ^iky>  but  t^.^  (h^  had  know- 
ingly (upprcflcd  thai  for  which  (bt  Wji^  9^  J^tekttf^  indiSbefJ. 
1  he  Jodgcs  difened  inibeir/ppmiqvs  lippp  |fe^i$  iVW^*  Mr^. 
Rudjil^was  i«cDanded,  aod  jthc  qucilipo  fuboiittediio  thecon- 
Aderatioa  of  tbe  1  veLve  Judges. 

Mrs.  Rudd  n^  ^ag^in  f\H  U>  the  bar,  on  the  ftrd  day  ^f 
December  SefTion  following^  and  Mr.  Juftipe  A^on  .il(eluverpd 
the  .opiniop  as  follows: 

Maiigar«t  Caroline  Bmdd^  at  the  Uft  Sc;pteinber  Seflioif 
upon  your  being  brought  to  jihc  bar,  to  ple^d  to  feyeral  ip- 
di&menjs  found  againft  yo^  for  forgery »  u  was  iqiift^d  upfui 
by  ypur  Counfel,  iha/t  in  point  of  Uw  yop  ought  nqt  X9  have 
been  put  upon  your  trial  at  all,  as  ypu  had  iconf^flfed  ypurfdf 
to  be  an  accoraplice  before  the  Juft'uies  of  Peace  fpr  ti)e 
county  of  Middicfex,  and  bad  be^n  by  thjem  adn9itted  as  an 
evidence  for  the  Crown,  againft  your  ^ompaniojis  in  guilt 
Robert  and  Daniel  Perreau.  The  ground  of  that  claim  wfis 
founded  upon  the  fuppofed  merit  of  the  d.iff:ovcry  you  had 
made :  that  being  admitted  to  givie  evidence  as  an  accon^- 
plice,  and  h^vinK  perfomicid  your  engagement  to  the  publicly* 
by  bi;ing  exanatnrd  before  the  Grand  jiiry^  ^nd  being  ready 
CO  have  ^iven  evidefi^  gpon  thr  trial,  if  i:alM  upon,  ypu 
was  entitled  to  pardon ;  or  nc^  to  have  been  profecuted, 
that  you  might  have  tinae  to  apply  elfewhcre :  that  the  con- 
ftanc  pradice  in  r^ard  to  accomplices  booming  the  King's 
evidence  was.  That  ihey  fliould  not  he  profecuted  tor  the 
offence  they  had  cenfeflcd,  or  (uch  like  ofEences :  that  a 
contrary  condufk  would  be  a  br«M:h  of  faith  with  you,  and 
would  difcouragtt  the  future  difcovery  of  criminals,  if  after 
iiich  difclpfur^s  Ihey  W4ir«  neyerthel^rs  to  upd^rgo  prof^- 
cuibns  for  their  oflT/ences.  To  this  it  wjis  s^nfwered,  that  the 
diicovery  nneant  by  hiw  or  praAipe  to  entitle  an  ^ccompli^e 
CO  favour,  muft  be  a  MU  ample,  and  true  difcovery  \  and 
chat  it  would  never  difooiura^e  the  making  fuch  difcp- 
veri^vs  if  criminals  ofFrring  thecnfelv^s  as  witneCes,  were 
.  made  to  underftand,  that  to  eatitte  th^mf^lves  to  mercy  or 
6^our,  they  are  to  make  a  f««U  difcovery  of  all  the  offen^fs 
«hoi,ii  -which  ihey  werie  queAioped*  and  of  all  rh?ir  ^cconfi- 
pticcs  in  guilt  Aod  it  was  farther  iufuledt  that  you  had 
nut  made  a  kit  difclofure,  at  the  tim?  of  your  examination, 
of  all  you  knew  celatiue  to  the  forgeries  which  had  been 
committed  and  publifhcd,  bm  that  you  flood  chargecl  by  the 
Grand  jury  with  fcveral  other  forgeries  which  you  had  de- 
nied the  fcnowled^  of.  Upon  the  debate  of  this  nriatter  be- 
foic  the  Bench  of  Gaoi  D^iv«ry,  the  Judges  prefent  not  all 
^MMiimag  in  oqe  opinion,  -and  it  being  judged  a  pcint  of 

great 
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great  weight  and  importance  in  the  criminal  hw,  fit  to  be 
JFoHy  confidered  and  finally  fettled^  how  far,  under  whatcir- 
camilanceSy  and  in  what  manner;  an  accomplice,  received 
as  a  witnefs,  ought  to  be  entitled  to  favour  and  mercy ;  the 
farther  confideration  of  the  matter  was  then  deferred,  in  or- 
der that  the  opinion  of  all  the  Judges  might  be  taken  upon 
the  point  of  law. 

Eleven  of  the  Judges  have  accordingly  met,  the  Lord 
Chief  Juftice  of  the  Common  Pleas  being  abfent  through 
indifpofition  ;  and  have  maturely  and  deliberately  confidered 
of  the  matter,  under  all  the  circumflances ;  and  it  falls  to 
my  (hare  to  deliver,  in  your  prefence,  to  the  public,  the 
fubftance  of  their  reafons  upon  the  occafion,  that  the  ground 
of  their  refolves  may  be  rightly  underflo^d.  All  the  Judges 
were  of  opinion,  that  in  cafes  not  within  any  (latute,  an 
accomplice,  who  fully  and  truly  difclore$  the  joint  guilt  of 
hinifelf  and  of  his  companions,  and  truly  atifwcrs  all  quef- 
lions  that  are  put  to  him,  and  is  admitted  by  Juftices  of  the 
Peace  as  a  witnefs  againft  his  coinpanions,  and  who,  when 
called  upon,  does  give  evidence  accordingly,  and  appears 
under  all  the  circumflances  of  the  cafe  to  have  aSed  a  fair 
and  ingenuous  part,  and  to  have  made  a  full  and  true  in- 
formation, ought  not  to  be  profecuted  -  for  his  own  guilt  fo 
difclofed  by  him,  nor  perhaps  for  any  other  offence  of  the 
fame  kind,  which  he  may  accidentally,  and  without  any 
bad  defign,  have  omitted  in  his  confeflion  ;  but  he  cannot 
by  law  plead  this  in  bar  to  any  indidment  againft  himi  nor 
avail  himfelf  of  it  upon  his  trial ;  for  it  is  merely  an  equit- 
able claim  to  the  mercy  of  the  Crown,  from  the  Magiftraces 
exprefs  or  implied  promife  of  an  indemnity,  upon  certain 
conditions  that  have  been  performed ;  it  can  only  come  be- 
fore the  Court  by  way  of  application  to  put  off  the  trial,  in 
order  to  give  the  prisoner  time  to  apply  elfewhere.  Nine  of 
the  eleven  Judges  were  of  opinion.  That  all  the  circum- 
flances relative  to  a  prifoner's  claim  of  indemnity,  in  fuch  a 
cafe,  not  only  may,  but  oug^t  to  be  laid  before  the  Court, 
to  enable  them  to  exercife  their  difcretion,  whether,  upon 
the  grounds  belore  them,  the  trial  fliould  be  put  off,  and 
cor.fcquently  have  intimation  given  that  the  prifoner  ought 
■  not  to  be  profecuted  ;  for  the  difcretionary  power  exercifed 
by  the  Juftices  of  the  Peace  in  admitting  accomplices  to  be 
witncfles,  founded  in  pradice  only,  cannot  com rou I  the  au- 
thority of  the  Court  of  Gaol  Delivery,  and  exempt,  at  ail 
events,  the  accomplice  from  being  profecuted.  Upon.evcry 
morion  made,  upon  collateral  equitable  grounds,  the  Court 
will  fee  and  examine  into  the  whole  trutht  and  coofequeatly 
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ought  to  be  informed  of  all  the  circumftaoces  a(fe£ting  the 
cafe.  ' 

The  aflBdavit  of  the  Juftices,  therefore^  mud  in  this  cafe 
be  neceflariiy  taken  into  confideration^  to  fee  upon  what 
ground  they  admitted  the  prifoner  as  a  witnefs.  For  if  the 
Court  looked  no  farther  than  the  prifoner's  own  informatioOf ' 
in  the  prefent  cafe,  they  could  not  have  learnt  from  thence 
that  (he  had  ever  been  confidered  as  an  accomplice  at  tll^ 
and  as  fuch  have  been  admitted  as  a  witnefs  again  (I  the  Per- 
reaus,  in  either  of  the  profccutions.  Upon  their  affidavit  it 
appears  that  the  public  faith  was  not  eng^^ed  but  condition- 
ally, and  that  there  was  an  exprefs  admonition  given  to 
the  prifoner,  not  to  conceal  any  part  of  the  truth. 

The  fame  nine  Judges  alfo  were  of  opinion,  that  if  the 
matter  llood  fingly  upon  the  two.  in  formations  of  the  pri- 
foner, compared  with  the  indi£lments  againft  her,  that  the 
ought  to  have  been  tried  upon  all  or  any  of  them ;  for 
f  om  the  piifoner's  information,  (he  is  no  accomplice;  (he 
has  not  confeflfed  herfelf  guilty  of  any  offence  at  all.  By 
their  reprefentatton,  the  (hare  (he  has  had  in  thefe  tranf- 
adions  is  pericSly  innocent ;  but  (he  exhibits  a  charge  a- 
gainil  Robert  and  Dan'rel  Perreau,  the  one  foliciting  her  to 
imitate  the  hand  of  William  Adair,  from  a  paper  he  pro- 
duces ;  the  other  forcing  her  to  do  the  hGi  of  forgery,  under 
the  threat  and  fear  of  death.  Her  two  informations  are  con- 
iradiSory,  and  every  indi£tment  that  is  preferred  againft 
her,  piroceeds  upon  a  falfification  of  the  account  (he  has 
given  ;  for  (he  anfwers  to  the  Juftices'  interrogation,  that 
(he  did  not  know  of  any  other  forgeries;  To  ihe  does  not 
confefs,  make  any  difcovery,  or  become  a  witnefs  concern- 
ing thefe  oflFences  ;  and  if  (he  has  fuppre(Ted  the  truth,  and 
not  made  a  full  and  fair  difclofure,  (he  forfeits  all  equitable 
claim  to  favour  and  mercy.  But  if  (he  has  told  the  truth, 
and  the  whole  truths  (he  cannot  be  convided.  On  the  other 
hand,  taking  ^he  affidavit  of  the  Juftices,  and  all  the  cafe 
tnro  confideration,  if  ihe  is  guilty  of  the  charge  contained  in 
the  indtdments  preferred  by  Sir  Thomas  PVankland,  the 
Judges  are  of  opinion,  as  her  informations  before  the  Juftices 
have  no  relation  to  thefe  charges,  they  can  in  no  light  be 
applied  to  mitigate  her  offences. 

Upon  the  whole,  whether  the  prifoner  is  guilty  or  n6t 
guilty,  is  a  fad  ftill  to  be  tried  by  a  Jury  upon  legal  evi- 
dence only,  without  prejudice  to  the  prifoner  from  any  thing 
which  has  been  infided  upon  in  point  of  law  by  her  Coun- 
(el,  toexempt  her  from  any  trial  at  all:  for  it  would  be  hard 
indeed  upon  the  fubjed,  who  has  a  right  to  advice  and  af- 

fiftance 
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/tf  aoce  of  Coan&l  in  ail  matten  and  points  of  law  that  may 
arife  upon  his  cafe,  if  the  eventual  decifion  of  the  'Court 
jigatnft  the  paints  W  law  infifted  upon  in  his  behalf,  (hould 
^prejodicc  the  fubfequeat  iriil  of  the  hSti^  which  is  uUi- 
Aatclv  to  be  governed  by  tlie  rule  of  evidencfy  and  to  bede^ 
cided  by  the  irerdiSt  of  the  Jtiry.  I  hope  and  truft,  the  £i3s 
MTill  be  triad  withoui  the  lead  attention  to*  or  eren  a  re- 
membrance of,  any  one  matter  or  thing  whatever,  which 
Jias  either  made  its  appiearance  in  print,  or  been  the  fuhjed 
arfciDmmon.coover&tion.  I  ihaU  only  add,  that  an  accom- 
fbcf«  whodefires  his  trial  may  be  put  off,  tihat  he  may  ap- 
fly  fpr  merey  under  all  the  mod  regular  pnetenfions  before 
laid  down,  eonfefles  the  guilt ;  bur,  under  the  circumftances 
ef  this  eafe,  if  the  prifoaer  c6nfe(&s  rhefe  indtdmcnts,  (he 
lia9  no  promiie  of  mercy,  and  no  claim  to  favour,  for  the 
reafons  aforefaid.  The  Judges  therefore  are  of  opinion. 
Thai  tin  trid  ought  to  proceed  ;  and  I  have  authority  to 
fay,  that  the  Loi^  Chief  Juilice  of  the  Common  Pleas  con- 
curs in  that  opinion. 

In  cop&quence  of  this  determination  Mrs.  Rudd  was  tried 
-by  Mr.  Juftice  Afton,  prefent  Mr.  Baron  Burland,  and  Mr. 
JSerjeam  Glynn,  Recorder,  for  forging  a  certain  paper  writ- 
i^>  purporting  to  be  a,  bond  figned,  fcaled,  and  delivered  by 
William  Adair,  Efq.  in  the  penal  fum  of  io,6oo1.  con- 
ditioned for  the  payment  of  5300I.  with  lawful  intereft  to 
Robert  Perreau,  on  the  ajd  of  March,  1775,  with  an  in- 
tention to  defraud,  ift,  William  Adair,  adiy.  Sir  Thomas 
Frankland,  Baronet.  There  werealfo  other  counts  for  ut- 
tering it  wiih  the  like  intention. 

The  firft  wiinefs  produced  on  the  part  of  the  profecution 
w(is  Henrietta  Alice  Perreau,  the  wifie  of  Robert  Perreau, 
who  was  then  under  fentence  of  death  for  having  knowingly 
uttered  the  bond  of  7  500I.  Mr.  Serjeant  Davy,  the  pri- 
iiiner^s  Counfel,  afked  her,  *^  Is  it  not  your  opinion,  that 
**  the  fate  of  your  hufband  will  depend  on  the  coilvidion 
**  of  Mrs.  Rudd?"  To  which  Mrs.  Perreau  anfwered,  "  I 
*^  am  not  clear  of  that.''  He  then  afked,  **  Do  you  not 
*^  hope,  or  ezpe3,  that  the  con vidion  of  Mrs.  Rudd  will 
**  be  a  means  of  obtaining  your  hu(band's  pardon  ?*'  To 
which  Mrs.  Perreau  anfwered,  **  I  have  nothing  but  the 
•*  truth  to  fay."  On  being  prefled  to  anfwer  the  queftion 
dirc31y,  (he  faid,  '*  I  don't  hope  for  the  convidion  of  Mrs. 
"  Rudd,  I  hope  Mr.  Perreau's  innocence  will  clearly  ap- 
*'  pear."  She  was  then  alked,  **  Whether  (he  did  not  ap- 
'^.  prehcnd  that  Mrs.  Rudd's  convidion  would  contribute  to 
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•^  procure  her  hulband's  pardon  ?"  To  which  fli*  anTweml* 
<<  U  Mrs.  Rodd  is  found  guilty^  I  fuppofe  ir  wilL  i  hop* 
'^  i(  mzf  be  the  means  of  procuring  Mr.  Perreau's  ptfrd(M«** 

ITpoiT  this  evideace  it  was  fubmitfed  to  the  Courc,.  thHt 
Mrsv  Perrcau  was  an  incompetent  witnefe ;  unri  ther^tnr  MT 
elsrboratel)!  acgved  by  the  CounTct  on  each  fide^  Bmchtf 
CouitT  were  o£  opinion,  Thac  ir  vras  n6r  an.  <$bji£iilMi 
tttttt  wodd'gb  to  her  compsttntyf  tllQ«{gb  ie  wiMild  gd(  vevf 
fteongly  to  her  cre^ ;  and'  her  teftilnoiijF  \fw  ateordingijr' 
recdved. 

After  a  vtty  Tei>ig:tTOi,.  the  Jurybreiught  fav  their  ierStdy 
'^  Jkardingt^  tkf  mudnrwe  hefnr$,nfi^  No  IT  Q^Wt^i^ 


StssioNe^  Ca4b»  cbeterndited  in  the  CourI*  Of  Khm^'ji 
Bench,  fbbftqucnt  to  tfic  Publication,  of  the  lk0F 
Edition  oF  Burn's  Jvsticb. 


The  King  v*  the  Undertakers  of  tKt'  AiKBand^  CALDSfe 
Navigation. 

The  defendants  were  aflefled  to-  the  poor  at>  the  rate  o£ 
ioogL  per  annum  for  their  tolls,,  sind  27I.  per  annum  fof» 
their  lands.  They  appealed  againd  t]ie  former  part  of  the 
affeffment  which  the  SeOions  affiimed,  fubjeQ*  to  the  opi* 
nioo  of.  the  Court  on  the folloivingf 

CASE: 

*^  That,  the  faid  rivers.  Aire  and  Calder  were  made  nevi-* 
gable  by  an  Ad  of  Parliament  of  the  loth  SHid  sith'  eC 
/f^/7/.  Ill,  which  aa  hath  been  amended  by  a  fubfequent  a£b 
in  the  I4ih  Geo.  111.  cap.  g6f  under  l>oih  which  ads  tKe 
undertakers  are  entitled  to  receive  certain  tolls  and  duties 
therein  mentioned  for  all  goods,  &c.  carried  upon  the-futl 
fivers  or  cuts  therein  mentioned,  according  to  the  diftancto ! 
which  fuch  goods-  (hall  be  carried.  I'.he  wliole  lehgth  erf 
the -navigation  from  Leeds  to  Wheelandmeafures- 29. "miles, 
of  which  2790  yards  in  length,  and  no  more,  He  wiihindio 
local  limits  of  the  toiwnJhip  of  Leeds*"  The  whole  lolls  and 
Aiiiea  «rifihg  upon  tier  whole  length  of  the  navigatitfii  froirf 
I^e^to  Whcebnd,  or  Sel'  y,  from  thei ft  of  January,  1785. 
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tQ^lhe  id  of  Jinu^ry^  17869  amounted  to  8234I.  6s.  zJ. 
cxdufive  of  the  tolls  and  duties  arifing  from  the  faid  navi- 
gation from  Wakefield  to  Wheeland  and  Selby,  and  the 
average  amount  .thereof  for  three  years  before  the  ift  of  Ja- 
nuary,  1786,  wa»  7628!.  7s.  The  proportion  of  the  tolls 
.  arifing  from  the  2790  yards,  part  of  the  length  of  the  (aid 
navigation,  and  lying  within  the  local  limits  of  the  town- 
(hip  of  Leeds,;  amounted  to  403I.  is.  iod.^r  am.  and 
though  upoQ  the  face  of  the  afleflfment  the  undertakers  Qand 
cnly  afleflfed  at  and  after  the  rate  of  1  oool.  per  oml  yet  as  the 
l)0ufes  and  buildings  within  the  townfhip  of  Leeds  are,  by 
the  faid  afifcflbent^  rated,  only  at  one  moiety  of  the  adual 
rents  or  real  value,  the  undertakers  (land  adually  aflfeflfed  at 
and  after  the  rate  of  2000I.  per  ann.  The  faid  undertakers 
of  the  faid  navigation  had,  in  a  year  commencing  in  July, 
1785,  and  ending  July,  1786,  divided  the  fum  of  17,000! 
profits ;  but  that  fum  was  made  of  many  articles  befides  the 
tolb  and  duties.  The  tolls  and  duties  have  been  regularly 
anid  uniformly  rated  at  the  towns  of  Leeds  and  Wakefield 
from  the  year  1713,  and  at  Wakefield  from  the  year  1 759, 
at  the  annual  value  of  1200I.  per  ann.  the  length  of  the  na- 
vigation within  the  local  limirs  of  Wakefield,  being  1189 
yards,  and  the  tolls  and  duties  arifing  upon  that  branch  of 
the  navigation  from  Wakefield  to  Sdby,  or  Wheehnd,  be- 
ing more  than  that  which  arifes  upon  the  navigation  from 
Leeds  to  Selby,  or  Whecland.  The  mills,  warehoufes,  and 
©iher  real  property  of  the  faid  undertakers,  have  been  rated 
from  time  to  time  in  the  townfhips  or  places  where  fuch 
property  lies.  But  the  tolls  and  duties  have  not  been  rated 
m  any  of  the  townQiips  thTotigh  which  the  navigation  runs 
between  Leed^and  Wheeland  or  Selby,  or  between  Wake- 
field and  Wheeland,  or  Selby,  except  at  the  towns  of  Leeds 
and  Wakefield.  From  the  year  1752,  the  faid  undertakers 
have  been  invaiiably  aflefied  for  the  tolls  and  duties,  to  the 
maintenance  of  the  poor  in  the  town  of  Leeds,  at  the  value 
©f  600K  per  ann.  and  they,  or  their  leffees,  have  paid  the 
aire(rments  according  to  that  value.  I'he  tolls  and  duties 
arifing  upon  the  whole  length  of  the  navigation  have  never 
in  any  one  year  during  that  fpace  of  time,  an[K)unted  to 
the  annual  fum  of  8234I.  6s.  2d.  hut  in  fevcn  years  during 
that  tiine,  they  have  been  confideral)ly  under  that  annual' 
fum.  In  the  year  1 740,  upon  an  appeal  to  this  Court,  it 
was  ordered  that  the  undertakers  fltould  ftand  airdTcd  at  the 
jvaliie  of  500I.  per  ann.  In  every  land  tax  aft  from  the  ycalr 
1709,  ib  contained  a  elaufe  that  the  undertakers  (hall  noC 
-ke-anefled  tp  t*e  land-tax  in  any  other  pa't,  ^wnthip^  oir 


Sessions  Cases.  22^ 

placr^  through  which  the  faid  navigation  run^y  bnt  at  the 
towns  of  Leeds  and  Wakefield ;  and  the  undertakers  have 
been  uniformly  afleflfed  at  Leeds  at  the  fame  annual  (uim 
for  which  they  have  been  rated  to  the  poor  rates,  and  in 
the  above  mentioned  A6t  of  Parliament  of  the  14th  of  his 
prefent  Majedy  is  contained  a  claufe,  which  enads  **  that 
the  rivers  or  any  of  the  cuts  under  the  authority  of  that 
zdt  ihall  not  be  fubje£l  or  liable  to  the  payment  of  any  taxes, 
ratesy  or  aflTeflments,  faveand  except  fiich  taxes,  rates,  and 
afleiTments,  as  had  been  and  then  were  ufually  charged  and 
affeffed  thereon.'* 

Lord  Kenyok,  Ch.  J. — With  refped  to  an  objedion 
]f hich  has  been  taken  by  Mr.  Fearnleyi  that  it  does  not 
appear  by  this  cafe  that  the  rate  in  queftion  was  regularly 
publiihed  in  the  church  :  if  the  queftion  were  whether  an 
adion  of  trefpafs  could  be  fupported  by  the  perfons  wbofe 
goods  were  diftrained  for  non-payment  of  the  rate,  there  11 
no  doubt  but  that  the  publication  of  the  rate  under  the  (U* 
tute  of  the  17th  Ge9.  H.  c.  3.  mufl  be  proved:  but  the 
parties  here  come  upon  fa3s  afcertained  by  the.  court  of 
fciTions,  on  which  they  aik  for  the  opinion  of  this  court  as 
to  the  qucilion  of  law  arifing  upon  thofe  faSs ;  therefore  it 
would  be  wanderix>g  froni  the  point  to  fcek  objeQions  .which 
were  never  intended  to  be  referred.  Then  it  was  faid  at 
tltebar,  thatacudom,  commencing  in  the  year  17099  can- 
not co»uroul  the  exprefs  provifions  of  an  z€t  of  parliament: 
that  is  true  ;  but  contemporary  ufage  in  fuch  a  cafe  would 
give  fome  afii  (lance  in  the  conftruftion  of  an  z&  of  parliament. 
The  obfervation  which  was  made  at  the  bar  on  the  (!atute 
14  Geo.  II.  c  26 f  nannely,  that  it  prohibited  any  idcreafe  in 
the  rate  which  exifted  at  that  time,  does  not  appear  to  be 
well  founded.  On  the  fair  conftriiflion  of  that  aS  of  par- 
liament, it  might,  perhaps,  be  decided  that  no  other  kind  of 
rate  than  thofe  which  were  aflefTtd  at  that  time  (hould  be  im- 
pofed  ;  as  for  inilance,  if  an  highway  rate,  or  church  rate, 
or  county  rate,  had  not  been  colle6ted  before,  the  legiflature 
meant  that  no  fuch  new  rate  fhould  he  impofed  for  the  fu- 
ture :  but  the  quantum  of  the  ra^es,  which  had  been  im- 
pofedy  mud  necefTarily  vary  according  to  the  exigencies  of 
the  cafe.  For  Tiippofing  at  that  time  the  land-tax  had  been 
at  as.  in  the  pound,  it  would  be  doing  great  violence  to  the 
words  of  the  zSt  of  parliament  to/ay  that  it  never  fliould  be 
rallied  in  any  future  exigency.  The  remaining  queftion, 
and  indeed  the  great  one  in  this  cafe,  is,  whether  the  rate 
in  queftion  on  this  property  has  been  afleifcd  in  a  larger  pro- 
portion than  i(  ought.  It  is  admitted,  generally,  that  this 
.'I-:'-'  fpecies 
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fp«iei  bS  "propertf  tB  rateable  ;•  it  'H  Mo'  wAailtttA  'tfitt  the 
Jufttces^  at  thd  fefli^s*  ate  th6  j^re^r  judger  rcTpefttni^.  tbe 
equality  or  ineqiialir-y  of  tiy&  ra^e.  In  tiw  cafe  of  tho  king* 
V,  Brogr^Te^  the  Cottrt  fM  rhey  cdtiM  fK)t  enter  into  tte 
imaquidtry  of  t-hje  rate>  anlei^  it*  ntanifcftiy  aptjeared  to  be  un«^ 
oqoal :  and  tliis'rutd  appeal^  to<  have  been  hid  do^n  with* 
great  wiidoA^  by  the  Jiid|^»  who  te  m  the  Court  at  tha% 
time.  It  btos  been- argued' that,  i(s  the" whole  extent  of  th1» 
iMMMglitkMi  i^mafiy  mttet,  of  #hich-that  whtcBIies  tnLeede 
fbnn^btK  H  frnfM-frnt^-  the  rale  m  qgeftion  exceeds  its^dite- 
proportion  :  but  that  is  not  the  rule  by  which  thefe  prd^dlV 
iwM^tM  to  bosffoeAttined.  It  ik  weM  known  tfailt  thedilke 
of  Brii%e4v<ater's<  navigaiioif  ab  litfandhefttfr  evteikU'  thirty  <» 
forty  milev  withiil  three  milea-  6f  the  eHd-  bf  which  the 
gf«Rdmiilk<efiiptiea  it4*elfy  and  df  co«Hfe  the  tonna^  in  thab 
j^ft'  of  tb^  na¥igatf<lii*exccedf»  befohd*  ail  comparifon^  the 
yropor-iVon>  in*  any  other  part-  of  iti-  So  thaf  it*  i^  nio(bpr6ba» 
ble' that*  the  part- of  rhill  navtgatito  which*  domes  into'the 
town-  of  Leeds  19' of  greater  vallie  than-  any  othelr  part^ 
However 9<  I  dilchiini  forci)ing  my  opinion-  upon  any'  conjec- 
ture of  thi^ibM^  thottghitift  prbblibly  Well' ibunded  ;  i^bc^ 
iftg.entmgh  for  me  to  fay,  what  was  fdfid'by  this  Coufl^  in 
thi^cafe  reported  in  BurroUr,-  tKut  we  dann'ot  enter  into  the 
inequality  of  the  rate,  unlefs  it  be  manifeftiy  uhequai  upon 
the  face  of  it.  Therefore,  without  entering  intoatiy  diA:uf'- 
fion  of  more  points  which  arttf  open' to  ity>  I  arti  clearly  of 
opinion  that  this  rule  ought  to  be  difcharged; 

A«  H  H  URST*,'  Jk — The  greateft  part  of  the  argimient  ufed 
by  the  counfel,-  who  have  argued  in  fuppon>of  ihiv  rule,  is* 
founded  upon  a  fuppofition  that  every  parifh^  betSVeed*  the 
extremes  of  this  navigation  receives  an  et^lMl  beilefit^'  But 
that  in  all  probability  ir  contrary  tb  thetiid  ;  for  itioft  liktol)» 
many  barges  are  nav4gat<jd  near*  the  town  of  Ia«ed»  which  d^ 
not  pafs>  any^  other  pan  of  the  itaA  igatioiti  So^  that  thepro* 
portion  for  which  the  pro6ts  of  this'canat  Have  btto  ratbd*  in> 
this  parifti  does  not  neceflarily  exceed*  thc5  q.nanlum~.  The 
cafe  thenbeforeus  ii  extrfcmdy-  fimple-;  for  this  Court  ne- 
ver interferes  in  a  queflion  of  inequality  of  a  rate,*  utilef»  it 
mani£&Aly  appears  on  a  rete  irfelf'  to  b^  UftequaP:  now'  thair 
doeft  not  fa  appear  in  this  cafe;  and  therefore  I' am  6f  opi«- 
nion  that  ii  nduA- be- confirmed. 

•BuMiE-R,.  J»— If  theobjpdfon  wliich  ^as  ralcen  by-one  of 
the  counrel,  that  the  rate  does- not  appear  to-  have  beefi*p{il>- 
llfhcd  inihe  church,  wouM  hold, /it  wouM  deftroy  evfcf)^ 
cafe- of- this- fort  whichcomes  before- the*  Court.  Butthtf 
diC'inAion  between-  orders  cf  Jufttces  a^nd-- fpcoial*  verdiAar 
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has  been  long  eftabliflied ;  in  the  latter,  where  it  concludes 
generally,  the  whole  cafe  mud  appear  upon  record;  but  the 
very  reverfe  it  the  ruk  wbicli  eteatos  in  the  cafe  of  orders 
of  Jufticei:  for  the  Court  will  intend  every  thing  to  be 
light,  which  does  aot  appear  to  be  otherwifc^  and  they  will 
not  entertaioany  doubt  upon  a  fubjefi  upon  which  the  Jitf- 
ttces  did  not.  Ifere  the  Court  of  Seffions  have  £ud  that  the 
rate  was  duly  nsade ;  they  made  no  queftion  about  the  pub- 
lication  ttf  the  rate,  mod  they  ilid  not  intend  taieave  any 
-foaftion  upon  tfaau  head  to  the  Court;  then  it  becomes  oer- 
cffiary  so  oonfider  thofe  fiids  10  this  cafe  t^n  which  the 
iawanfea :  andjc  ia  material  to  obfervey  that  it  is  not  ftated 
•dmtthe  rolls  are  coUdGkod  at  aay  other:plaoe  rtan  Leeds  and 
Wakefield;  fcr  if  there  ware  asqr  osber  lioufes  in  dUfemit 
faiMies  ai  which  (be  tolls  are  col^KAcdy  it  would  make  a 
dKffsmoe;  botoaahbAateof  ihe«afewcareboundtotaka 
tt,^4luMt  aU  «he  'toHsaie  odIe6bad  at  thafe  »wo  phces.  Tak- 
Jog4haftiafttbenefare.as  dear,  I  thiak  the  cafe  which  has 
beca  ^decided  to  thu  cona  aMft  govera4he  prefimt.  It  ia 
aasemal  to  ooafider  at  adiat  place  the  toll  )becomes  doe.  E 
agneettfaat,  if  a  pceibn  has  property  b  Yorkfhire,  and  re- 
oeiwes  she  proits-of  it  in  London,  he  fliall  ootbejatedfiir 
dt  in  Laodoo  ;  fisr  a  loll  aaaft  ht  copfideied  to  be  paid  at  the 
:place  where  it  4w3obscs  doe.  It  is  impoffible  to  adopt  the 
Mngummd  arfcd  at  die  ^ar,  that  the  tali  hacnmes  4lue  at  the 
and  of  every  asile  for  ahat.mike;  for  it  is  an -entire  oontraA 
to  earry  the  goodsthe  whole  Aftance  lateaded,  and  the  hire 
is  piguMe  at  the  place  la  avhieh  by  that  contcaA  they  are  to 
•heioacried.  The  cafe  lof  Pacaey-bridge  (Douglas  305)9  is  - 
aa  ilbftfiatieo  of  .the  peefioDt^  there  riw  bridge  is  rated  b 
Aitney  aad  FttUiaai  parifltts«t  70c>l.  a  year  in  each,  there 
ibeiag  :gBtes  at  «ach  end;  iosmerly  ehere  was  nogate  at  the 
•Putney  end,  and  than  theibsidge-was  not  aOefled  in  Putney 
Mt  all.  With  aafpadk  tO'theisA  objedion  on  the  a&  of  the 
44^10.  lil.  C.96,  iif -thatargument  has  any  weight,  itmuft 
.goj^he  kngth  ^<&Lying,  that  the  legiilature  inroided'that  a 
'Oorlaio  fium  Aoold  beraifed  at  all  events,  neither  more  noT 
<kfr:  but  that  wouUbedabggiaatbjuftice;  for  it  is  flated, 
-tfaatttheitolls  in  'Lcods  amoumad  only  to  400I.  per  annum,  nal 
jnt  at^that  momom  they  were  rated  at  600I.  a  year;  md  if 
•the  nates  (hauld  be  reduced,  it  would  be  manifeft  injuftioe 
itoAy^that  the  proptietors  of  this  navigatbo  fliould  be  lliU 
oatad  At  j6ooI.  pfr  mmnn. 

Gftoas,  J.— This  cafe  is  abandantly  too  dear  to  icqufft 
jHij^faither  comment. 

Rule  difcbarged. 
.  Vol.1.  Q.  Tfc 
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Tie  KiKG  again/l  the  InhMtants  o/TiLLOMGLET. 

John  Glovefy  his  wrfe,  and  their  fti^  childrieny  were  re- 
moved from  Fillongley  to  Kinwalfej,  in  Warwickftiire. 
The  fcilioDs  quaihed  the  order,  and  {(ated  the  following 
cafe: 

The  pauper,  John  Glover,  on  the  ift  January,  1786, 
and  for  foiAe  years  before,  rented,  and  refided  on,  a  tene- 
ment in  the  parifli  of  Fillongley,  of  the  yearly  value  of  lol. 
and  upwardb,  and  continued  there  until  the  apib  April  in 
the  fanne  year,  when  he  was  removed  by  an  order  of  remo- 
val from  the  parifli  of  Fillongley  to  the  hamlet  of  KinwaU 
fey:  and  on  the  Came  day  on  wtiich  he  was  delivered  with 
the  faid  order  of  removal,  he  returned  back  to  jthe  tenement 
in  the  pariih  of  Fillongley,  where  he  refided  without  making 
any  new  coniraft  with  his  landlord  for  the  fame,  and  with- 
out any  interruption,  for  about  three  quarters  of  a  year,  and 
then  was  removed  by  the  prefent  order  to  the  faid  hamlet  of 
KinwaUey*  An  appeal  againft  the  faid  order  of  removal  of 
the  29th  April,  1 786,  was  entered,  but  was  not  profecuted. 

Lord  Kenton,  Ch.  J. — This  cafo  is  abundantly  too 
clear  to  raife  any  ferioas  doubt.  Nothing  can  be  better 
eftaUiihed,  than  that  the  order  of  removal  unappealed  from  is 
conclufive  as  to  the  pauper's  fettlement  at  that  time ;  but 
there  is  nothing  in  the  order  which  prevents  the  pauper's  re- 
turn, provided  he  does  not  return  in  a  ftate  of  vagrancy.  It 
is  alfo  clear,  that  it  is  not  in  the  power  either  of  the  two  ma- 
gtftrates  who  remove  the  pauper,  or  of  the  JuSices  at  their 
feffion  on  an  appeal*  to  put  an  end  to  a  contrad  between 
the  parties  refpeding  the  taking  of  a  tenement.  As  far  as 
refpe£U  the  fettlement  of  the  perfon  removed,  they  may  de- 
termine, but  no  farther.  Ami  that  diftinguiflies  this  cafe 
from  the  Kii^  and  Kenil worth :  that  was  a  cafe  of  mafler  and 
fervant,  and  there  the  Juftices  have  a  power  of  putting  an 
end  to  the  contrad.  But  here,  at  the  time  of  the  firft  re- 
moval, the  Juftices  had  no  right  to  put  an  end  to  the  con- 
trad,  nor  can  we  fee  on  what  ground  the  pauper  was  re- 
moved; for  it  is  dated  that  he  rented  and  redded  on  a  tene« 
mcnt  of  lol.  per  annum,  which  infers  a  contrad.  That  con- 
trad  was  mod  clearly  not  diflfolved  by  the  adjucation  of 
the  Juflices,  and  then  the  pauper  cannot  be  confidered  as 
returning  in  a  fiate  of  vagrancy.  And  though  he  did  not 
Tctiiin  under  a  new  contraftj  yet  that  was  not  neceflfary,  for 

the 
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tlie  old  contraS  remained;  and  then  by  refiding  at  Fillong* 
ley  forty  days  after  the  removaU  he  gained  a  fettlement.  It 
has  been  faid  that  the  court  may  prefume  fraud  in  the  firft 
taking:  but  there  is  no  rule  better  eftabliflied  than  that 
fraud  is  never  to  be  prefumed:  and»  I  believe,  in  a  cafe  for 
the  opinion  of  this  Court  which  wai  pregnant  with  fcaud^ 
they  would  not  prefume  fraud,  becaufe  it  wasnot  Oaied;  . 

AsHHURsT  J.  —The  firft  orderof  removal  could  notpofli- 
bly  refcind  the  prior  legal  agreement  between  the  pauper  and 
a  third  pcrfon.  And  though  an  order  is  conclufive  as  to  the 
fettlement  at  the  time  when  it  is  made,  that  is  merely 
technical,  and  fo  far  we  are  bound ;  therefore  in  this  cafe  it 
mud  be  taken  that  the  pauper  had  not  gained  a  fettlement 
in  Fillongley  at  the  time  of  the  firft  removal  But  when  he 
returned,  it  was  under  the  old  contrad,  which  bad  never 
been  refcinded.  Then  he  did  not  return  as  a  vagrant;  but 
he  came  to  the  parilh  of  Filiongteyto  fettle  on  a  tenement 
of  lol.  per  annum,  and  he  there  acquired  a  fettlement  by  a 
refidence  for  more  than  forty  days.  It  it  not  neceflary  to 
determine  here  what  would  have  been  the  effeft  of  hit  refid- 
ing in  Fillongley  for  a  fliorter  fpace  of  time  than  forty  days 
after  the  firft  order  oiF  removal.  The  cafe  cited  from  Ca  de* 
cott  does  not  apply  to  the  prefent ;  for  it  is  there  ftatcd, 
that  the  pauper  refided  on  the  premifes  againft  the  confent 
of  the  landlord;  but,  in  this  cafe,  the  pauper  refided  under 
acontraS. 

Grose,  J.— Thb  cafe  is  di(lingui(hable  from  that  of  Tlie 
King  and  Kenilworth  for  the  reafons  given,  kthink,  if  we 
could  proceed  on  fuppofition,  that  the  real  tranfadion  was 
this :  after  the  appeal  againft  the  firft  order  was  made,  the 
Juftices  difcovered  that  he  was  wrongfully  removed,  and 
then  they  agreed  that  he  fiiould  be  at  liberty-  to  return  to  FiU 
longley  on  his  dropping  the  appeal.  However,  we  are  to  de- 
termine on  the  fads  ftated.  And,  for  the  reafons  giv^n,  I 
am  of  opinion,  that  the  contrad  was  not  diflblved  by  the  firft 
order;  that  the  pauper  had  a  right  to  return  to  the  parifli  of 
Fillongley;  and,  by  refiding  there  more  than  forty  days,  he 
gained  a  fettlement  in  Fillongley. 

Rule  for  quaftiing  the  order  of  feffions  difcharged. 

Tie  King  v.  St.  Nicholas^  Nottingham 

The  pauper,  Charles  Howell,  fettl^  in  St  Nicholas  id 
the  town  of  Nottixigham,  which  is  a  county  of  itfc)f|  was, 

CL2  ^ 
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^.  Tidcnttsre  dsted  Deccfiiber,  i  ;8  7»  hj  the  oterTem  cf  St. 
Nicholas,  by  tire  confent  df  the  Majrbr  tad  m  AMtrmafi  of 
Noitirghami  bound  mppventice  onto  jfofeph  Bbth,  «f  Bfis« 
.foord,  in  the  coofiry  vf  Notiiligfatfny  until  oi  f^ftrs  tf  age. 
Thk  indenture  ii  under  the  htrnds  and  feaU  of  the  thwrch- 
iMirdeiiB  and  «verieen  of  St.  Nichoia^,  and  isUcrfiied  by  \he 
fatd  jaftiocs,  andfigMdhy  Jofefli  Biroh  the  ii«iter>  taf  /x 
wMex€€Wifd  if  flkfmif»r^  under  which -mdiatnute  the  {Mmper 
itfved  in  Basfofd  frv^e  momhs  tint  he  wfe  tdgoU;^  dif- 
Miarged  owdbr  the  Aatme  vf  ^20^0.  Ih  cap.  ftp,  t^^wo 
Mtkeii  froMifai^appntDViceai'i^  on  account  taf  ill  tiMtrMtat 
bjr  the  mcfttr.  Thtiboy  than  iiacame  «  chai|;e  to  Sa«feM» 
Md  #asTei*ov«d  tto  fit.  jtiohola's  Ntatiifham,  *s  the^Ce 
l>f  hi«  legd  feUHemeoi ;  and^  «h  tp^eal  to  the  S«Aiiif«5»  the 
Conn  doaftfffird.AeoFdori  hemg  of ophiion,  thsitihe  IM^- 
fcersy  Wfrh  ehe  confeat  of  iht  jnftioas  of  oM  oMnty,  tftfi- 
Mit,  ahder  the  kBt  of  the  43d.  of  SAffc.  f«t  Vut  a  fiari&i 
iipt)rentrce  froin  oite  county  tnfto  another  xomty,  ^bM  the 
Itppfemkeexeciivethe  indenture:  biitfub|cA  nrveribetefk  to 
t«e  opimon  of  the  Oimrt  of  KingS  Siench,  whtnher  the 
Jtauper,  by  the  fervtce  in  Bisford  under  the  faid  indenttihs, 
lind  the  circofisfianccs  of  this  cafe,  gained  a  futiem^nt  in 
Basford. 

Lord  Kckyon,  C.  J; — Thistafe  i^  of  wry  greaft  rrti- 
portance ;  becaufe  tnany  poor  children  are  bound  AppFentfces 
into  manufadufing  counties,  from  counties  where  no  frta- 
nufadories  are  eftabliflied.  It  feems  fo  me  that  the  cafe  of 
St.  MargnKt,  luincoln,  hasdetided  this;  becaofe>  on  read- 
ing Chat  cafe,  -no -doubt  can  be  entertained  but  that  the  in- 
denture wae  there  executed  ty^he  church  wardens  and  ove^- 
feersonly;  for  no  «{ueftion  could  ha^  arif^n-asio  the  le- 
gality of  the  binding,  if  the  apprentice  himfelf  had  etecuted 
the  indenture.  If  this  were  to  be  iletermitfed  on  fhe  tvords 
of  the  ftatute  43  Eliz.  alone,  they  are  ettenfiire  eMSgh  to 
ti^arrant  fuch  a  binding  as  the  prefeht;  they  are  to  bind  ^ap- 
•pt^ntices  '*  where  (he  Juftices  ftiall  fee  convenient ;"  and 
whether  in  or  out  of  the  parifli  is  not  fpeci*fied;  they  ^afe 
not  to  be  linfiited  by  any  other  role  than  the  propriety  W 
the  meafure  itfelf.  But  The  great  d'ffficuity  arbfe  in  my  mind 
on  another  ftatuie,  namely,  the  8  &9  IViL  HI.  cap.  30.  §  5. 
That  (laiute,  after  reciting  that  doubts  had  arifen,  whether 
perfons  to  wifoio  poor  apprentices  Were  to  be  bounfl  were 
compellable  to  receive  them,  declares  that  they  (hall  be  com- 
pellable to  receive  thttn  under  certain  penalties.  Now  if  thii 
;^£}  iif  Parliament  be  commenfurate  with  that  of  iHt%%d 
oJ\LJ/zjteth,  ^nd  the  one  cannovbe  etiX.eTv&t&  Vx.'jo^  the 
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other.  It  IS  a  powerful  teftriftiofi  of  the  foimef  flstilte;  far 
perfoos  refidiog  in  one  parifli  cannot  be  imniflwrf  for  not 
receiving  apprentkaa  boiind  from  07  other  pariih.  But  I 
have  reived  that  diScwky  in  this  way ;  if  tbs  mafter  do  not 
Ttjt€t  the  binding,  btti  aflRmt  to  it,  then  there  b  the  con- 
curr^sRce  of  all  the  parses  ncceflary  t«  give  validity^  16  the 
indenture:  and  tf  no  objeQian  be  niade  to  the  binduig  ho* 
fcMre  the  apprentice  has  refi4ed.  forty  days  under  it,  he 
thereby  gains  a  fisttlenieM.  However,  it  iathe  vifeft  way 
to  abide  by  former  decifions;  and  that  of  ReM  «.  St.  Mmt'* 
garetf  Linc9kiy  has.  detenniaed  this  point : .  and  that  dedfion 
(bould  be  the  more  readily  adopted^  bsicaare  a  contrary  nde 
would  he  attended  with  infinite  inconvenience  to  the  pub* 
lick.  The  legiflamre  feeing  that  there  were  many»  poor  per* 
fons  who  had  not  the  benefit  of  a  parental  educatioe,  and 
judging  very  wifely  and  hunaianely  that  fomebody  (hould 
takecare  of  them,  di  reded  (by  the  43  of  £7/2.)  that  they  ihould 
be  under  the  management  of  the  churchwarden^  and  over- 
Teers  of  the  poor,  who  were  foppofed  to  have  the  beft  op- 
portunity of  knowing  the  fituation  of  the  poor  children,  and 
requirqi  the  interf^^rence  of  the  JuAicea  of  the  Pesise  as  a 
check  en  the  conduQ  of  the  chyrch wardens  and  overfeers. 
So  that  it  feema  the  legiflature  did  all  that  human  wifdom 
could  do,  by  direding  the  Magtftrates,  with  the  church-* 
wardens  and  overfeers,  to  do  that  for  the  poor  children 
which  their  parents  could  not  do  for  them. 

Ash  HURST,  J.— However  deubtful  it  may  he,  whether 
under  tlie  43  Eltz.  the  churchwardens  and  overfeers,  by  the 
confent  of  the  Juftices,  have  ool  a  compuUbry  power  of 
binding  out  of  the  pari(h,  under  the  proyifion  of  the  aiftf 
which  fays,  they  19)^1  birid  <<  where  ihey  (hall  fee  ecove« 
nient ;"  at  all  events  there  can  he  no  doubt  but  that  ijiey 
bave  the  power  of  fnaking  fuch  a  hinding  with  the  con&ac 
of  all  the  parties.  Now  here  the  naMlcf  eonfented  by  nt^ 
ceiving  the  pauper,  and  the  aflent  of  the  pauper  may  like^ 
wife  be  irierred  from  the  whole  of  this  cafe*  It  ia  not 
ftatcd  negatively  that  he  dillented;  he  did  not  objeft  to  the 
binding,  but  lived  under  the  indenture  five  eiopths ;  that 
implies  lii&  coofent ;  and  it  was  only  oa  the  (ubiequeBt  iU« 
tie^tiBcntoF  his  n\after  that  he  applied  foradifcharge:  now 
that  \xrY  application  is  an  acknowkdgemeot  on  his  part  that 
the  indenture  was  binding.  The  pauper  then  havmg  ferved 
more  than  forty  days  under  ihe  IndenHtfe,  ought  to  have 
iIk  beeefit  of  the  fervioe.  If  any  objiedion  cquM  be  fup^ 
ported  againft  this  binding,  on  account  o\  vVi't  ^^w^'?'^^- 
Jag  bound  out  of  the  county,  it  wou\A  >ae  ifro^viQLV*^  A 
^rear  liicoflvcniencc;  for  many  cVixWttti,  VvNvtv^'vci  ^wSa» 
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where  there  is  no  manofadure,  would  thereby  be  deprived 
of  an  opportunity  of  being  iminided  in  beneficial  trades, 
and  be  confined  to  the  ftations  of  day  labourers.  The  cafe 
of  St.  Margaret,  Lincoln,  governs  this. 

Grose,  J. — I  confider  that  all  the  parties  in  this  care 
confented  to  the  binding.  If  the  apprentice  had  difleDted 
from  it,  he  might  have  appealed, — (b  might  the  parilh  into 
which  the  pauper  was  bound;  and  by  not  having  appealed, 
they  mud  be  taken  to  have  confented.  Then  this  cafe  falls 
within  the  determination  of  St.  Margaret,  Lincoln.  And 
it  would  be  produdive  of  great  confufion  and  inconve* 
nience,  if  that  dccifion  (hould  be  departed  from  in  a  cafe 
like  the  prefenty/and  in  which  fo  many  perfons  are  con- 
cerned. I  therefore  confider  my  felf  as  bound  by  that  deter- 
mination. 

Rule  abfolurc,  and  both  orders  quafhed. 

7he  King  v.  Mary  Westport. 

Two  Juflices  removed  Thomas  Pretty,  and  family,  from 
Bradford  to  St.  Mary's  Wcftport,  both  in  the  county  of 
Wilts;  on  appeal  the  order  was  confirmed,  fubjcS  to  the 
opinion  of  the  Court. 


CASE. 

Edward  Pretty  (the  grandfather  of  the  pauper)  together 
with  his  wife  and  family,  went  to  refide  in  Bradford,  under 
a  certificate  from  the  parifli  of  St.  Mary,  Weftport,  in 
Malmfbury,  dated  June  21,  17141  acknowledging  them  to 
be  legal  inhabitants  of  St.  Mary,  Weftport,  and  promifing, 
for  themfelves  and  their  fucceflbrs,  the  churchwardens  and 
overfeers  of  the  poor  for  the  rime  being,  that  they  would 
receive  the  faid  Edward  Pretty,  with  his  wife  and  family, 
when  they  (hould  he  thereto  requeued,  unlefs  they,  or  either 
of  them,  (hould  obtain  a  legal  fettlement  elfe  where.  The 
paupers  refided  together  in  Bradford  under  the  certificate  till 
femoved  by  the  prefent  order.  Thomas,  the  elder  fon  of 
the  pauper  Thomas  Pretty,  fome  years  ago  married,  took  a 
hou^e  in  the  fame  pan(h,  and  refided  a-part  from  his  father's 
iiunily.  He  is  fince  dead,  and  has  left  an  infant  fon,  John, 
who  now  lives  with  his  mother  in  Bradford,  and  is  under 

the 
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the  age  of  fevcn  yearg.  The  paupers  named  in  the  order  of 
removal,  never  aiked  or  received  any  relief  from  Bradford, 
or  became  perfonally  chargeable,  unlefs  the  pauper  Eliza- 
beth, under  the  circumftances  hereinafter  dated,  can  be  fo 
confidered  :  but  Thomas  Pretty,  the  Ton,  after  the  repara- 
tion above-mentioned,  aflced  and  received  relief  from  Brad- 
ford during  ficknefs ;  and  fince  his  death  his  infant  (on  has 
not  b^en  maintained  by  his  grandfather,  the  ptuper ;  but 
relief  has  been  applied  for  by  his  mother  for  him,  and  occa- 
fionally  granted  by  Bradford  for  his  fupport.  Thomas,  the 
grandfather,  knew  that  relief  was  fo  adminiftered.  The 
pauper,  Elizabeth,  at  the  time  of  her  removal,  was  preg- 
nant with  a  baftard  child,  of  which  ihe  has  fince  been  deli- 
vered in  St.  Mary,  Weftport. 

Lord  Kenyon,  Ch.  J. — Although  this  certificate  is  not 
in  the  ufual  form,  yet,  as  far  as  it  relates  to  the  quefiion 
now  before  us,  it  mud  be  confidered  as  a  common  certifi- 
cate. And  the  fingle  quefiion  is,  whether  thefe  perfonSf 
who  have  been  removed,  can,  in  the  fair  fenfe  of  the  wordsj 
be  faid  to  have  been  adually  chargeable  to  the  pariAi  of  Brad- 
ford. Now  it  is  negatived  by  the  cafe  that  any  of  thefe  par- 
ties received  relief  in  perfon.  But  it  iscontended  that  they 
were  virtually  relieved,  becaufe  the  fon  and  the  grandfon 
both  received  relief.  But  it  muft  be  obferved,  that,  at  that 
time,  they  were  not  members  of  the  family  of  the  pater-fa* 
mlias  now  removed;  they  lived  apart  from  him,  and 
fv^rmed  another  family  of  themfelves.  Then  it  has  been  faid 
that  a  burthen  has  been  thrown  upon  the  parifii  by  the  re- 
lief of  the  fon  and  grandfon,  and  therefore  the  grandfather 
was  virtually  chargeable,  becaufe  the  43  Elizabeth  requires 
fathers  and  grandfathers  to  fupport  their  children  and  grands 
children.  But  the  propofition  hafiens  to  a  conclufion  too 
foon;  for  by  that  fiatute  they  are  not  in  all  events  to  main- 
tain their  grandchildren,  &c.  but  only  when  they  are  of  fuf- 
ficient  ability.  Now  the  Juftices  are  the  proper  judges  of 
that  ability  ;  and  the  grandfathers,  &c.  are  only  to  be  called 
upon  by  an  order  of  Ju/lices.  There  is  another  fedion  in 
the  certificate  ad,  which  throws fome  light  upon  this  fubjed  ; 
that  direSs,  that  every  perfon  who  receives  relief,  and  the 
wife  and  children  of  fach  perfons  cohabiting  in  the  fame 
houfe,  (hall  wear  a  badge  on  the  (houlder :  this  therefore  is 
a  flrong  legiflative  interpretation  of  what  is  nieant  by  the 
word  "  family"  in  that  aS ;  and  it  would  be  a  very  harfli 
ciMiftruaion  of  the  law  to  fay  that  the  grandfather,  when 
his  (on  and  grandfon,  who  lived  in  a  different  houfe  from 
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hhn,  rectired  reKcf,  coaM  hsve  been  btilBed^  or,  M  mtn- 
tioned  in  the  hitter  part  of  the  fame  ehnCt,  fimt  t«F  lite 
workhoure.  So  thar,  on  the  fair  conftroAioh  of  t hia  bA  of 
parliament^  none  of  the  perfoiw  remoftd  by  fhis  cftfer  cata 
be  faid  to  have  been  chiH-geable.  And  even  if  we  ooutd  es- 
e^cife  any  dircretiorr  opon  the  ftibjcA)  wt  fliooRi  not  be  Ai-^ 
cKned  to  reffrain  the  operation  fVf  the  certificate  aA.  The 
cafe  of  Walton  tt.  Spark  is  very  dtftlnguiihable  from  rikt  pre- 
fent :  there  the  xronditton  of  the  bond;  wfaicb  wm  lo  indefn- 
nify  the  pariAi  agatnff  the  perfon  therein-named^  and  hia 
children,  was  broken.  Then,  as  to  the  circumftance  of  rbe 
daughter  being  with  child,  it  i«  nniferfaHy  TettM^  that  tbat 
is  not  a  fufBcient  ground  for  the  renxyf a!  oFa  certificate  ptr- 
fon.  Perhaps  it  is  rather  a  hard  eale,  and  we  might  wift 
the  law  to  be  otherwife  in  feme  inftances.  But  indeed  it  is 
to  beconfideredthat,  though  the  Ionian  was  pregnant,  non 
cortjlat,  that  the  child  wOnId  be  a  baihird  i  and  though  it  waa 
probable,  yet  it  was  not  ceitain,  that  any  burthen  wobM 
have  fallen  on  the  parifli,  for  Qie  might  have  been  married 
before  (he  was  brought  to  bed.  - 

AsHrtirRST,  J.— No  doubt  arifes  from  the  particiilarity 
of  this  certificate  ;  for  the  promifoyby  the  certifying  parifli  to 
receive  the  paupers  when  they  fliaN  be  thereto  requefled,  can  . 
only  be  taken  to  mean  when  they  (hould  be  legally  requeued. 
Now  the  perfons  mentioned  in  the  certificate  had  a  right  to 
refide  in  Bradford  under  it  till  they  became  chargeable,  when 
only  the  certifying  pariih  couW  legally  le  reqrefted  to  receive 
them.  Then  the  queftton  is,  whether  or  not  any  of  the  per* 
fdhs  removed  adually  became  chargeable  in  fuch  a  way  as  to 
warrant  the  parifli  of  Bradford  in  rennoving  them  :  now  it 
does  not  appear  that  any  of  them  faU  wilh'rn  that  defcription. 
For  as  to  the  pregnancy  of  the  daughter,  it  has  been  repeatedly 
determined,  that  a  certificare  perfon  cannot  be  removed  at 
being  likely  to  become  chargeable,  but  fuch  perfon  muft  be 
adually  chargeable;  and  in  fuch  an  inftanceas  thbthe  charge 
may  b^  prevented  by  marriage.  Then  as  to  the  relief  which 
was  given  to  the  Ton  and  grandfon,  it  feems  to  me  that  that 
was  not  a  fuffictent  ground  to  remove  the  grandfather  and  hiis 
family  living  under  a  feparate  eftablifliment.  But  it  has  been 
faid,  that  the  grandfather  was  bound  to  maintain  bis  fon  and 
grandfon :  that  is  true  tmder  circuinflances ;  but  then  he  moft 
be  of  fufficient  ability  and  called  upon  by  an  order.  Now 
here  the  relief  was  not  given  on  the  application  of  the  grand- 
father ;  and,  in  order  to  extend  the  confequences  of  this  relief 
to  him,  the  parifl)  fliould  have  firft  called  upon  him,  when,  if 
Jie  bud  refufcd,  Sillegmg  his  inability,  *u  n\\^\\\  Vvvit  ^ciV\%\% 
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been  Uatamount  to  a  relief  of  the  grand&ther.  But,  at  it 
appears  here,  we  cimm  fuf-  that  it  was  a  accefEiry  ad  of  the 
pariih  ;  it  was  a  voluntary  one ;  and  perhaps  the  grandfather, 
if  he  had  been  applied  to,  might  have  relieved  the  Too  and 
grandfon. 

Grose,  J. — The  firft  queftion  arifinon  the  eflefk  of  the 
certificate.  Although  that  is  different  from  the  coQunoii 
form,,  yet  I  have  no  doubt  in  faying  that  it  can  have  no  other 
operation  than  what  it  derives  trom  the  8th  and  9th  W.  IIT. 
ch.  30.  ir  it  had,  it  would  go  a  great  way  to  defeat  that 
ftatutr.  For  that  ad  direds  that  a  certificate,  given  in  the 
terms  therein  prefcrtbed,  ihaN  obfige  the  partfli,  granting  it, 
to  receive  the  perfons  therein  mentioned  when  they  (halt  be- 
come chargeaUe ;  and  that  then  they  (hatl  be  removed.  But 
this  is  an  undertaking  to  receive  the  perfons  mentioned  in  it, 
when  they  (houldbe  thereto  requefted ;  which  is  direfiHy  con- 
trary to  the  ftatute.  Therefore  I  think  this  is  void,  unleis  it 
be  confidered  as  a  certificate  within  the  ad.  The  next  quef- 
tion is.  Whether  that  which  is  dated  in  the  order  of  renioval 
be  true,  namely,  that  the  paupers  were  afiually  chargeable  ? 
Now,  that  is  negatived  by  the  cafe,  which  dates,  thatthejr 
were  not  in  fad  chargeable,  unlefs  we  can  fay  that  they  were 
fo  in  law.  Although  this  quefiion  has  never  been  exprefsiy 
decided,  I  agree  with  the  opinion  delivered  by  Mr.  J.  Adon, 
who  was  particularly  converfant  with  this  branch  of  the  law. 
And,  notwithdanding  it  was  extrajudicial,  Icaniiot  help  pay- 
ing a  great  refped  to  the  opinion  of  fo  able  a  Judge.  If  the 
whole  of  a  certificated  family  were  removeabte,  becaufe  one 
of  tbem  only  became  adually  chargeable,  it  would  be  at- 
tended with  great  inconvenience;  as  fDr  indance,  if  there* 
were  three  or  fotir  young  men  in  the  family  who  were  able, 
by  their  indudryt  to  procure  a  competent  maintenance,  and 
their  After  becanne  chargeable,  it  would  be  againd  the  fpirit  of 
the  ad  to  make  that  a  ground  for  removing  them  all.  And  I 
think  the  intent  of  the  ad  will  be  fully  anfwered  by  deter* 
mining  that,  when  any  one  of  the  certificated  family  becomea 
chargeable,  he  only  (hall  be  removed:  any  other  determina- 
tipo  would  defeat  the  true  purpofes  of  the  ad.  Then,  as,to 
the  pregnancy  of  the  daughter,  no  cafe  has  been  cited  to 
ftiew  that  a  perfon  under  fuch  circumdances  can  be  removed ; 
and  I  think  die  was  not  removeable  on  that  account. 

Both  orders  quadied.  ^ 
Rex  v.  Andrew  Toole y. 

The  deftndant  wasconvided  under  the  25th  George  UL 
c.  s  I .  for  letting  to  hire  a  horfe  to  travel  90ft,  from  T^twt^^ 
ioAOUbunonf  and  back  again>  i\olhaN\Tvg  iL\\cti&\\oiEi>>c«» 
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commiffioners  of  the  ftamp  office.    He  appealed  to  the  Sef- 
Hotm,  where  the  convidion  was  tiuaflied. 

CASE. 

On  the  4ih  of  OSober,  1 788,  Richard  Gee  went  to  the 
appellam,  a  butcher  of  Totnefs,  and  htreda  horfe  to  go  from 
thence  to  Afhburton,  and  back  again  ;  the  price  tobe  paid  to 
the  appellant  for  fuch  hire  amounted  to  one  (hilling  and  fix- 
pence  ;  and  Richard  Gee  was  to  return  with  the  horfe  to 
Totnefs  the  fame  day  ;  and  it  alfo  appeared  that  the  appellant 
was  not  a  perfon  licenfed  to  let  horfes  for  travelling  port. 

The  ftatuie  fays,  that  every  poft-mafter,  who  (hall  let  to 
hire  any  horfe  for  the  purpofe  of  travelling  poft  by  the  mile, 
or  from  (lage  to  ftage,  fhall  pay  5s.  for  a  licence;  the  duties 
are  put  under  the  management  of  the  commiflioners  of  the 
ftamp-duties  ;  and  adds,  that  every  horfe,  hired  by  the  mile 
or  ({age,  (hall  be  deemed  to  be  hired  to  travel  poft  within  the 
meaning  of  the  ad,  although  the  perfon  hiring  the  fame  do 
not  go  cr  travel  feveral  ftages  upon  a  poft-road,  or  change 
horfes  ;  and  although  at  the  ftage  or  place,  at  or  to  which 
fuch  horfes  (hall  be  hired,  there  (hall  not  beany  poft-houfe ; 
and  although  there  (hall  not  be  any  poft  fettled  ore  ft  ablKhed 
on  the  road  upon  which  fuch  horfes  (hall  be  hired  to  go. 

LordKenyon,  Ch.  J. — The  argument  which  hasbecn 
orged  agaiiift  the  order  of  Se(rions  (namely,  that  going  the 
ilage,  and  back  again,  was  equivalent  to  travelling  two  ftages) 
would  be  well  founded,  if  the  ad  had  ftoppcd  at  the  words 
•*  that  every  horfe,  hfred  by  the  mile  or  ftagc,  (hall  be  deemed 
*'  to  be  hired  to  travel  poft."     For,  if  the  Lcgiflature  had 
only  intended  to  fubjeft  every  horfe  fo  hired  to  the  duty,  they 
would  not  have  fubfequently  added  fo  many  nugatoiy  words  : 
hut  the  a6t  goes  on  to  fay,  •*  that  fuch  (hall  be  travelling  poft 
within  the  meaning  of  the  aft,  ahhougivtbe  peifon  hiring  the 
fame  do  not  travel  feveral  ftages,  or  change  horfes,  and  al- 
though there  be  not  any  poft-houfe,  or  eftabliftied  poft-road." 
This  provifo  is  adapted  to  ca^'es  which  exift  in  various  parts 
Cif  the  kingdom,  and  particularly  in  the  road  from  Chefter  to 
Bath,  great  part  of  which  is  not  that  which  is  termed  a  poft- 
road  ;  there  perfons  do  not  travel  from  poft-houfe  to  poft- 
houfe  ;  but  they  travel  quaji  po{\.  If  a  perfon  be,  in  the  po* 
pular  fenfe  of  the  words,  travelling  poft,  he  is  within  the 
meaning  of  the  ad  of  parli;amcnt.     The  popular  fenfe  of  the 
words  is  to  be  retained  ;  arid,  when  that  is  falisfied,  the  42d 
fcdion  provides  that  the  circumftances  there  mentioned  (hall 
not  exempt  the  perfon  from  paying  the  duty.     But  the  per- 
/^n,  in  this  cafe  going  on  his  bufvucfs  to  a  market  town  apd 
A*iU'  n^.iin,  cannot  polfibly  be  fa\d  io\ie  lTa\t\\\tv%  ^ft.€v^tx^  ^ 
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within  the  fpirit  or  the  words  of  this  ad  of  parliament^  which 
was  evidently  not  intended  to  extend  to  every  cafe  of  hiring 
a  horfe ;  and,  untefs  it  did,  this  cafe  is  not  within  it. 

AsHHURST,  J. — This  cannot  be  a  hiring  to  travel  poll 
either  within  the  fpirit  or  letter  of  this  AS  of  Parliamenl. 
There  is  a  great  deal  in  what  the  counfel  for  the  defendant 
faid,  that  this  fort  of  hiring  is,  in  tffiQf  a  hiring  for  a  day, 
with  a  reftridion  that  the  hirer  (hall  not  go  further  than  fuch 
a  place.  One  neighbour  lets  his  horfe  to  another,  to  go  from 
Totnefs  to  Afhburton,  and  back  again,  which  cannot  be  faid 
to  be  travelling  pod  within  the  popular  fenfe  of  the  words  ; 
and  fuch  was  the  meaning  of  the  Legiflature. 

Grose,  J. — If  the  Legiflature  had  intended  that  every 
perfon,  who  lets  horfesto  hire  for  any  purpofe,  (hould  take 
out  a  licence,  the  words  **  travelling  pod**  need  not  have 
been  inferted  in  the  z6t  of  parliament.  Thofe  words  muft 
have  meant  fomethihg;  and  they  mud  be  confined  to  their 
popular  fenfe,  except  in  thofe  cafes  which  the  Legiflature  has 
pointed  out  in  the  42d  fedion  ;  in  the  expofition  of  which 
I  perfedly  agree  with  my  Lord  Chief  Juftice.  I  do  not 
know  what  the  pra£tice  may  be ;  bur,  if  the  argument  ufed 
in  favour  of  the  tax  were  to  prevail,  the  confequence  would 
bf ,  that  every  clergyman,  within  either  of  the  univerfities, 
who  hires  a  horfe  for  the  purpofe  of  attending  his  church, 
would  be  equally  liable  to  the  duty  for  travelling  port :  but 
we  cannot  fuppofe  that  the  Legiflature  meant  to  extend  it  to 
fuch  cafes.  Order  of  Seifions  confirmed. 

Rex  v.  John  Webber. 

The  defendant  >vas  con  vided  for  letting  pofl-horfes  without 
licence,  and  the  Seflions  quaibed  the  convi£tion« 
CASE. 

Jonathan  Green,  poft-maftcr  for  Exeter,  when  any  cx- 
prefTes  were  delivered  to  him  to  be  forwarded  to  London, 
uniformly  caufed  them  to  be  conveyed  from  Exeter  to  Honi- 
ton,  being  the  firft  ftage,  and  16  miles  diftant,  bythe  de- 
fendant, who  lets  horfes  for  that  purpofe.  Such  exprefTes 
have  been,  in  every  inflance  within  the  knowledge  of  the  faid 
defendant,  carried  on  horfeback  by  a  boy  and  horfe  pro- 
vided by  the  defendant :  and  Green  hath  always  paid  the  de- 
fendant three-pence  a  mile,  and  fix-pence  for  the  boy.  The 
defendant  may  fend  whom  he  pleafes,  or  go  himfelf  with 
the  exprefles.  On  the  25th  of  February  lafl,  a  waiter  from 
the  Oxford  Inn  brought  an  exprefs  to  Green,  direded  to 
the  duke  of  Northumberland,  to  be  immedx^vd^  fe\^w^^^ 
to  London.    Green  inclofcd  it  10  iVi^  ^o^-miiSiw-%^w.^''^\tw 
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l..oiMlon,  which  is  the  cafe  of  all  eipr^flfes,  and  detivertd  it 
to  Webber's  boy,,  withdife&ions  to  forward  it  immediately 
to  Honitoo;  aodhas  fuice  paid  Webber  4$.  6d«  for  coDfey« 
tag  this  exprefft  to  Honiton.  The  horfe  upon  which  the 
bay  rode  in  carryiog  this  exprcfa  was  the  property  of  the  de- 
ifBdaiit.  Green  pays  the  defendJEiDt  ence  a  qiiartcr  for  car* 
tying  the  e^zpreffeis;.  viA  be  was  paid  the  fajd  4s.  6d.  tn  the 
left  accoai>t  (eitted  al  Lady.-day. 

Lord  KaHTQVf  Ch.  }. — This  queftion depends  on  the 
Gon(lrtt£tioD  of  a  <hort  claure  in  the  aft  of  parliament.  And 
it.  is  true  that  under  that  %6t  every  lettiag  to  hire  is  not  a 
letting  to  hire  for  the  purpofeof  traveUiag  poft.  We  were 
of  this  opinion  in  the  cafe  of  the  King  v.  Tooley,  io  the 
lafi  term ;  but,  as  we  wifhed  that  our  judgoient  ihould  be 
fatisfisQery,  we  gave  leave  to  the  crown-officers  to  argue  it 
9giijo  in  cafe  they  had  any  doubts  upoo  the  fubjed ;  and  I 
am  happy  to  6iid  aow  that  im>  doubt  is  entertained  about  it. 
A«d  I  have  alfo  bad  an  opportunity  of  knowing,  fince  that 
deternoination^  tbal  our  opinion  coiacides  with  that  of  the 
gcDrlemc n  who  drew  the  ad.  Now,  it  has  been  argued  here^ 
that  this  defendant  did  not  let  a  horfe  for  the  pwrpok  of  tra< 
veiling  poft,  according  to  the  popular  fenfe  oiF  thofe  words : 
but  it  is  on  that  very  ground  that  my  opinion  is  formed ; 
and  1  ihiok  that  a  horfe,  let  to  carry  a  letter  by  exprefs,  is 
in  common  parlimc*  let  for  the  purpofe  of  travelling  pofi. 
Aad,  if  we  look  back  to  the  hiftory  of  former  times,  we  find 
that  this  mode  of  conveyance  was  called,  not  an  exprefs,  but 
flying-poft.  Perhaps,  if  this  had  appeared  to  be  an  exprefs 
fent  by  the  orders  of  government  on  public  fervice,  it  might 
have  been  otherwtfe :  but  I  give  no  opmion  on  that  queftion. 
However,  as  it  is  not  ftated  in  this  cafe,  that  it  was  a  govern- 
ment exprefs,  it  is  impoffible  to  entertain  the  leaft  doubt  on 
this  queftion.  Then  it  was  objeded,  that  the  defendant  was 
rot  bound  to  p9y  this  duty,  becau(e  the  horfe  was  ridden 
by  his  own  fervant;  but  that  would  equally  apply  to  almoft 
all  caftjs  of  travelling  poft,  where  the  driver  is  the  fervant  of 
the  owner  of  the  horfes. 

As  n  HURST,  J.— It  has  been  argued,  that  we  muft  prefume 
this  exprefs  was  fent  on  the  account  of  government:  but  it 
is  incumbent  on  the  party,  who  claims  the  exemption,  to 
prove  that  he  comes  within  it.  Therefore  we  cannot  pre- 
fume it  from  the  faSs  here  ftated ;  and  the  reverfe  of  it  ap- 
pears. This  cafe  then  falls  within  the  words  of  the  ad  of 
pcu-liamcnt;  and  if  we  confider  that  this  was  a  tax  on  ac- 
commodation and  luxury,  and  that  every  perfon  fending  ex- 
{rcifes  is  fuppofed  to  be  of  ability  to  pay  it,  it  coqties  alfo 

within 
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within  the  meaning  of  the  ftatute;    for  it  is  in  ilit  popular 
fenfc  a  travelling  poft. 

Order  of  feffioss  ^luBied. 

T^  King  v.  tie  InAahi fonts  of  MACCL^^tiZLty. 

CASE. 

The  pauper  George  Detne,  being  fettled  in  Wildhoar- 
cloQgh,  was  hired  abom  "ftfteen  yeao  ftgo  hy  F.  Btfwkk, 
of  Macclesfield,  for  1 1  months,  at  10  guineas  wages:  at  the 
€tid  of  1 1  months  ike  mafller  afid  tlve  fHttper  ifentel  hit 
wages  for  11  moriAis;  and  hk  mafter  gavehaff^a-gttinea 
over^  fayrngy  that  he  had  been  a  good  fervent,  and  added, 
**  You  may  as  -well  ftay  on  an  end  in  ^r .place ;  the  jiwoe 
**  fuits  you,  and  you  fuit  the  place."  The  pauper's  anfwer 
was,  **  Very  well.  Sir,  I  havc*noo^eQion."  And  t^e  pau- 
per continued  to  follow  his  mailer's  bufinefs  near  three  years. 
The  pauper-,  being  at  Birmingham  with  his  !ifiaftcr*8  cart,  was 
taken  ill,  and  fta)'ed  there  fome  time,  which  occaiioncdliiin 
to  Icffc  "his  fcrvice.  His  mafter  ufcd  to  give  him  money 
darmg  his  ftrvice  ;  hot  tire  pauper  kept  no  account.  A  few 
days^fter  thepaoper's  return  from  Birmingham,  his  mader 
fettled  -with  h'nm";  the  pauper  did  not -know  inwhat'nMnner, 
4jut  firppofed  tiie  money  was  r'lght :  he  thought  his  wages 
would  come  to  about  four  ftrllrngs  a  week.  It  did  not  ap- 
pear to  the  Court,  thMthe  pauper  or  his  children  had  gained 
anyfcnlemei«  in  any  other  place. 

Two  Jaftices  removed  the  faid  Geo.  Deane  and  his  family 
from  Macclesfield  to  WildboarcloiTgh  ;  the  SeiTions  on  ap- 
peiil  qu^Eifhed  the  order,  fubjeft  to  ihc  opinion  of -the  Court* 

Lord  Ken  yon,  Ch.  J. — It  isclearthat  there  muft^irtier 
he  an  fexprefs  or  an  implieu  contraS  for  a  year,  ki  order  to: 
give  the  fervant  a  fetilemcnt.  An  exprefs  hiring  for  1*1  . 
montfis  will  tiot  confer  a  fettlement,  unlefs  the  Sefljons  ftnd 
rhsft  it  was  fraudulent,  and  that  a  year's  fervice  was  rntended^ 
though  only  1 1  months  were  expreffed;  as  in  a  cafe,  which 
I  remember,  where  there  was  an  hiring  for  1 1  months,  wifh 
an  agreement  to  give  in  another  month's  fervice.  Now,  fn 
this  cafe  the  firfl  hiring  for  1 1  months  was  not  fofficttnt  n> 
confer  a  fctilemtnt :  but,  when  that  ttmeivas  elapfed,  rtw 
mafter  told  the  pauper,  that  he  might  as  well  ftay  on  an  ewd  v 
which,  in  f  liat  part  of  the  country,  means  an  intlefhii»e  thtie* 
Thk'ftcorid  hiring,  therefore,  muft  be  confidered  as  a  gej*- 
f  tl  ifairirtg,  which  the  law  conftrues  to  be  an  hiring  tor  a  year. 
•Aa  10  this  expreflion,  refcrrii^  torht  tittiefdr  whlAthc 
^liijpier'wasortginallyhiiied,  it  rstoorefmed:  it  only  referred 
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to  the  nature  of  the  fervice  in  which  he  was  before  engaged. 
Then  if  weconfider  the  wages  for  which  the  pauper  ferved 
under  the  fecond  agreeoient,  it  negatives  the  idea,  that  the 
parcies  contradcd  for  another  1 1  months  for  the  fame  defi- 
nite Turn  which  the  pauper  received  under  the  firft  agree- 
ment ;  for  it  is  dated,  that  he  received  about  four  fhillings 
per  week,  which  does  not  amount  to  the  fame  apportion- 
snenl  of  wages.  Order  of  SefTions  confirmed. 

*  T^Ju  King  agdnfi  the  Inhabitants  of  Opfchurch. 

Two  Juftices  removed  Henry  Weft,  and  Martha  his  wife, 
from  Thurlafton  to  Offchurch,  both  in  the  county  of  War- 
wick ;  which  order  was  afErmed  by  the  fedions  on  appeal^ 
fubjeS  to  the  opinion  of  the  Court  on  the  following 

CASE. 

J.  Weft,  the  father  of  the  pauper  H.  Weft,  in  January, 
1765,  and  for  the  two  next  following  years,  rented  and  re* 
fided  upon  a  tenement  of  lool.  a-year  in  OfTchurch,  and 
was  fettled  there.  In  January,  1767,  the  wife  of  J.  Weft, 
who  was  mother  of  H.  Weft  the  pauper,  died;  and  in 
June,  1 767,  J.  Weft  married  again  with  one  Jane  Lockley, 
with  whom  he  lived  in  Offchurch  until  the  year  1 770,  when 
they  both  went  to,  and  refided  at,  Southam  in  the  faid 
county,  for  three  years,  without  doing  any  a<^  to  gain  a 
fettl^ment  there.  In  1773,  they  removed  to  Ladbroke,  in 
the  faid  county,  to  a  houfe  which  was  vefted  by  a  fettlement 
in  truftees  to  the  feparate  ufe  of  the  wife ;  with  the  ufual 
claufe  that  her  receipt,  ihould  be  a  difcharge  to  the  truftees 
for  the  rents  aitd  profits  *,  and  that  the  rents  ftiould  not  be 
fubjeft  to  the  hufband's  debts.  .  Weft  and  his  wife  lived  in 
the  houfe  from  1773  to  the  prefenc  time.  The  pauper 
H.  Weft  was  born  m  Ofi'church  m  January  1765,  and  re- 
fided there  with  his  father  until  1  770.  On  his  father's  leav- 
ing Offchurch,  the  pauper  was  lett  with  one  R.  F.  Leefon 
at  Offchurch,  to  be  taken  care  of,  his  father  paying  for  his 
lodgings  and  board.  The  pauper  continued  at  Leefon's  at 
Offchurch  for  two  years,  and  then  went  to,  and  refided 
with,  his  uncle  H.  Haddon,  wlio  alfo  lived  at  Offchurch, 
and  continued  to  refide  with  his  faid  uncle  for  about  two 
years;  during  the  whole  of  which  time  his  uncle  provided 
him  with  board,  cloaths,  lodging,  and  pocket-money,  and 
he  worke<l  with  his  uncle  Haddon,  but  he  received  no 
uages,  and  was  not  hired  as  a  fervant.  At  the  end  of  two 
years  il.e  pauper  went  to  his  father's  at  Ladbrok",  and  ftaid 

there 
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there  a  week ;  and  then  went  to  refide  with  another  uncle^ 
William  Salmon,  of  WeAon,  with  whom  he  lived  fix  years, 
as  he  had  done  at  his  uncle  Haddon's ;  his  uncle  Salmon 
providing'  him  with  board,  cloaths,  lodging,  and  pocket- 
money  ;  he  working  for  his  uncle  Salmon,  without  having 
beeii  hired  as  a  fervant,  or  receiving  any  wages.  On  leav- 
ing his  uncle  Salmon,  he  went  and  lived  three  weeks  with 
his  father  at  Ladbroke.  The  pauper  has  never  done  any 
a£t  to  gain  a  fettlement. 

Lord  Ken  YON,  C.J. — Twoqueftionsarifeinthiscafe: 
and  the  firft  which  I  (hall  confider  is,  whether  the  Ton  con- 
tinued to  be  part  of  his  father's  family  during  the  time  hb 
father  refided  at  Ladbroke,  fo  as  to  be  intitled  to  the  benefit 
of  his  father's  fettlement.  This  is  the  weakeft  cafe  of 
emancipation  that  was  ever  attempted  to  be  niade  out.  When 
the  father  left  the  parifli  of  Offchurch,  the  fon  was  only  five 
years  old :  now  it  cannot  be  pretended  that  at  that  time  he 
was  emancipated,  and  yet  he  then  ceafed  to  refide  in  his  fa- 
ther's family.  It  is  alfo  dated,  that  about  two  years  after- 
wards, when  he  was  about  feven  or  eight  years  oU^  and 
paft  the  age  of  a  nurfe-child,  he  went  to  live  with  his  uncle 
Haddon.  1  hen,  was  he  emancipated  at  that  time  ?  Ordinarilj 
fpeaking,  one  of  thefe  things  ihufl  happen  before  the  fon  can 
be  faid  to  be  emancipated ;  either  he  mud  have  obtained  x 
fettlement  for  himfeU,  or  have  become  the  head  of  a  family, 
or  at  mod  he  mud  have  Arrived  at  that  age  uhen  he  may 
fet  up  in  the  world  for  himfelf.  But  here  the  fon  does  not 
fall  within  either  of  thofe  defcriptions:  no  time  can  be  dated 
when  the  emancipation  may  be  faid  to  have  commenced. — 
For  when  he  went  to  live  with  his  uncle  I J  addon,  he  was 
only  eight  years  old  at  the  mod  :  apd  he  could  gain  no  fet* 
tiement  either  by  living  with  that  uncle,  or  his  other  uncle 
Salmon,  as  a  fervant,  becaufe  the  cafe  dates,  that  he  was  not 
hired  as  a  fervant  by  either  of  them.  Now,  during  all  this 
time  the  father  had  a  right  to  the  cuftody  of  the  fon,  and 
.might  have  obtained  him  by  habeas  corpus  \  for  the  pa- 
rental care  was  not  then  done  away.  It  is  not  neceflary  in 
thefe  cafes  of  derivative  fettlementsthat  the  child  diould  re- 
move with  the  father  from  place  to  place;  for  the  fettle- 
ment of  the  father  will  be  communicated  to  the  child.  Other- 
wife  children,  who  are  fent  out  into  the  world  for  educa- 
tion, and  are  of  courfe  feparated  for  a  time  from  the  father, 
might  lofc  the  benefit  of  their  father's  fettlement,  and  when 
they  were  about  to  return  home  would  find  themfelves  ex- 
cluded from  parental  care,  if  their  parents  had  in  the  mean 
time  gained  a  new  fettlethent.  How  long  the  power  of  com- 
municating 
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fiHRifCfltii^  t  derifntive  feHkment  may  cMtiniae,  k  is  not 
neceflary  to  determine ;  for  m  this  cafe  it  oertMiily  remained 
longer  than  till  the  chlM  was  ntne  xn  ten  jpears  «M ;  and  that 
is  ftiiBcient  for  the  determination  of  this  queftion.  T4ieQ» 
-sdty^  it  rensarnstebe'ccmfidered,  wliether4hefat4)er  gained  a 
ici dement  in  Ladbaoke  ?  and  certainly  4he  ^*jeftioB  has  fome 
Wif¥t\tj  in  it.  Where  a  perfon  refides  on  hit  own  property, 
lie  gains  a  feltknient  ^  it ;  tt  hayifig  been  oonfidered  as  an 
excepted  cafe  out  of  thea£bof  parliament.  LordMacde^fieMf 
M.  257,  6fft  heldt  that,  as  a  man  cannot  bedifleiled  of  hU 
fpeichokl,  he  is  irremoveabte  lirom  it,  and  refiding  40  days  on 
«n  eftateof  his  own  trremoveafaty,  afidgaimng  a  ftttimetft 
itre  fynonymoos  terms.  That  iiideBd  does  Mit  hold  in  all 
cafes  now;  for,  hy  ifhe  9th  Geo.  I.  c.  7.  a  purchafer 'cf  an 
tftale  foriefs/than  30I.  •fhall  not  aoquire  a  fetdenoent  for  any 
longer  time  than  be  rcfides  upon  it.  Then  here,  if  «tbis  had 
%een  thefather's  ewji'eftate,  tlielettlement  wontd  clearty  have 
'devolved  -on  the  fon.  Bnt  it  is  faid,  ihat  -this  is  only  thm 
eqaitable  cfttte  dfthe  wife.  Now,  fuppoitng  ittmd  been  the 
wifeS  legal  eftate,  rhe  hnfband  wonld  have  gnined  a  fctcle- 
ttient.  Then  moft  it  he  a  4egal  •eftate,  in  order  to  confer  a 
Settlement  ?  Certvinty  not.  That  was  fiot  doubted  m  Soiitli 
^Sydenham  and  Lamerfon,  ^r  in  any  of  the  other  cafes.  The 
<fattii€m  in  that  was,  Whether  the  next  of  4cin  without  admi- 
niftration  had  any  dlate  wtrafever?  a<id  tt  was  hetd  that  he 
had  not.  In  Rex  v.  Cold  Aftm,  a  doubt  was  mack,  whethe^r 
a  next  of  kin,  having  tfiefoie  right  of  admlmflration,  could 
iTOt  gain  afettiement  without  taking  out  letters  of  adminif- 
Tmtion.  That  ihews  that  an  equftsA>le  eftate  is  Mficient  to 
give  a  fenlement.  And  indeed  this  pofuion  is  confirmed  by 
many  other  orfes,  and  there  are  none  inoppofittoo  to  it. 
'Then  it  is  faid,  that  this  is  going  ftill  farther,  ^becanfethis  is 
-only  the  equitable  eftate  of  the  wrte ;  and  That  even  a:he  wife 
^herieK  had  no  right  torefide  opon  it  without  the  confent  ctf 
die  irttflees.  But  ihe  might  beyond  all  doubt,  if  (he  had 
chofen,  havedleaedtotakethcif^^r/wrrh  her  own  hands, 
and  that  the  trufVees  could  not  have  prevemed.  The  objec- 
tion then  againft  the  huftand's  gaining  a  feitlement  here  is 
too  refined,  for  the  wifehada  ri^t  V)'refidc  en^her  property, 
and  to  communicate  it  to  the  huihand.  And 'althongh  there 
IS  no  cafe  diieftly  like  the  prefcnt,  yet  the  principles  ^of  the 
decided  cafes  go  the  length  of  determining  this. 

Both  orders  quaihed. 
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Proceedings  againft  TohM-  Frith  for  HroA  Trea- 
son, attKeOtd  Bailev,  April  17,  17^,  befbrie 
Lord  Ken  yon.  Chief  Juftice  %  Mr.  JusTict 
Heath,  and  Mr*  Baron  Hotham. 


TH  E  Prtfotier  ms  ilidiadd  for  High  Tretfon  in  coiti' 
\Mmg  ihe  Dotth  <>f  the  Kiag;  he  ksi^'mg  thrown  a 
liugh  A#i»c  m'^  great  -violenoe  liowmls  hi«  Msjcfty's  perfon, 
•I  he  ptflU  It  the  Stafe  Coadk  to  the  ParKaraent  Houfe, 
hni.  wUch  Cartunaldj  ftmck  O11I7  ^^'^  ^5  ^>'^  ^  ^^^ 
coach  window. 

Cornel fMTtAtCnwn^ 
Mr.  AirroRVtYGtfrERAL^^lfr.SoLiciTOR  General, 

Counjelfir  the  Prifoner^ 
Mr.  Shepherd  and  Mr.  Garrow. 

The  Prifonct  hekig  put  to  the  bar,  Mr.  Shepherd,  one  ot 
his  CotrfTfel,  wMn^kA  the  Court. 

jHr.  Shepherd,  My  Lw}*  Mr.  GarrOw,  and  invfelf,  are 
Cointfel  for  Mr  Frith :  and  though  we  are  forniuied  with 
irtiat  we  thinka  TuflBcient  defence,  jet  there  is  feme  ver/ 
iftfportant  evidence  which  might  be  proctired  before  the  sert 
Seflkms,  en  bcSialf  of  Mr.  Frith :  and,  on  that  account,  w« 
«p!ptr  to  the  humanHy  <tf  the  Attorney  General,  to  big  bp 
n^ootdceflfTeot  to  the  poftponmg  this  trial  to  tfaewEt  Scf- 
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fions.  In  this  care  we  exerclfe  our  duty  as  counfel:  Mr. 
l^rith  is  entitled  to  the  bed  of  our  judgment:  whether  he 
will  chufe  to  be  guided  by  that,  is  certainly  a  confideration  for 
his  own  mind.  But,  Mr.  Attorney  General  we  do  hope  will 
confent. : 

Court.    This  application  is  made  on  your  judgmcm. 

Mr.  Garrow  to  Mr.  Frith,  Mr.  Frith,  we  have  been  ap- 
plying to  the  Court,  or  to  Mr.  Attorney  General,  to  per- 
mit your  trial  to  (land  over  till  next  Seflions,  upon  our 
judgment;  iit,  appearing  to  us  that^our  defence  will  be  better 
Arranged."  ^*  •'•*»*        -  -  *  i 

Prifoner.  I  objeS  to  it,  on  account  of  my  health  being 
in  a  bad  ftate  through  long  coirfinement,  I  (hould  rather 
meet  it  now :  it  is  depriving  a  fubjefk  of  his  liberty,  and  en- 
dangering his  health. 

Mr.  Attorney  General.  Nottwithftanding  what  this  unhappy 
gentleman  has  faid,  I  am  given  to  underftand  that  there  may 
.be  fome  circumftances  in  his  (ituatton;  and  iikewife  that  he 
is  not  very  well  able,  in  poiat  pf  pecuniary  concerns,  to  be 
fb  ready  in  the  collefiion  of  hiateriafs  for  his  defence,  as 
*maAy  orhef  priforfers  are :  therefore  if  my  friends  arc  of  opi- 
nion that  he  muft  go  to  his  trial  now  under  great  difadvan- 
tages,  poflibly  arifingfrom  the  laft  caufe,  as  well  as  the  other, 
i  ftiaH  have  no  objedion  to  give  the  gentlemen  fuch  time  as 
will  enable  them  to  colled  iucK  evidence  as  they  may  chufe. 

Prijoner.  Then  I  (hall  make  an  application  to  fome  Mem- 
'  ber  ot  Parliament,  or  the  Legiilature.  1  therefore  totally 
appeal  againft  fuch  power  of  putting  off  the  trial  any  fur- 
ther; and  whoever  dares  to  oppofe  me  in-*hat  refped,  I  will 
.  rcprefent  him  to  the  Legiflature^  or  fome  Member  of  Par- 
liament ;  either  to  General  North,  or  fome  gentleman  whom 
I  have  the  honour  of  knowing. 

Mr.  Garrow.  Mr  Lord,   we  are  put  into  an   arduous 
.  f/iuation..    But  for  one,  I  kt\  it  to  be  my  duty  to  take  upon 
myfelf,  in  oppofiiion  to  the  Prifoner,  for  the  Prifoner's  be- 
nefit, to  pray  ihar  the  Attorney  General  will  confent  to  poft- 
poning  this  trial. 

Court*    Mr.  Attorney  General  has  conduced  hirofelf  on 
this  occafion,  as  he  always  does,  exceedingly  liberal  and 
:  proper;  and  is,  ready  to  give^all  indulgence  that  humanity 
calls  for;  therefore  it  mull  (land  over  till  next  Seflions. 

Prifoner.  I  do  not  admit  of  it.  And  I  (hall  make  an  ap- 
plication to  Parliament,  that  I  have  been  here  three  months 
in  difagreeable  confinement;  and  the  King  has  broke  the 
mutual  obligation  between  him  and  the  fubjed :  and  the  af- 
fault  is  of  fuch  a  fimple  kind  of  manner;  and  what  I  have 

met 
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met  with  IS  of  fuch  a  nature,  that  I  defire  co  fpeak  by  way 
of  extenuation,  and  to  plead  guilty  or  not  guilty  to  the 
hSts.  I  (hall  then  nnake  an  application  as  being  illegally  de- 
tained in  prifon,  that  you  will  not  admit  a  Britifh  fubjeQ 
to  plead  to  the  indiSnnent :  I  therefore  (hall  make  aA  ap- 
plication to  the  Legiflature,  that  you  are  violating  the  laws 
of  this  kingdom.  1  will  not  put  it  in  the  power  of  the  gen- 
tlemen that  are  employed  for  me  to  put  it  off. 

Court.  It  is  impo(fible  for  the  mod  inattentive  obferver 
not  to  be  aware  that  there  may  in  this  cafe  be  a  previous  en- 
quiry necelTary:  fuch  is  the  humanity  of  the  law  in  Eng- 
land, that  in  all  (lages,  both  when  the  aS  is  committed,  at 
the  lime  when  the  prifoner  makes  his  defence,  and  even  at 
the  day  of  his  execution,  it  is  important  to  fettle  what  his 
flate  of  mind  is,  and  at  ihe  time  he  is  called  to  plead,  if 
there  are  circumftances  that  fuggeft  to  one*s  mind  that  be  is 
not  in  the  po(refl^on  of  his  reafon,  we  muft  certainty  be  care- 
ful that  nothing  is  introduced  into  the  adminiftration  of  Juf- 
tice,  but  what  belongs  to  that  adminiftration.  The  juftice 
of  the  law  has  provided  a  ^remedy  in  fuch  cafes ;  therefore  I 
think  there  ought  now  to  be  an  enquiry  made,  touching  the 
fanity  of  this  man  at  this  time;  whether  he  is  in  a  fituation 
of  mind  to  fay  what  his  grounds  of  defence'  here  are.  I 
know  it  is  untrodden  ground,  though  it  is  conftitutional : 
then  get  a  jury  together  to  enquire  into  the  prefent  (late  of  his 
mind:  the  twelve  men  that  are  there,  will  do. 

Prifoner  to  Mr.  Garrow.    I  beg  the  favour  to  fpeak  to  you. 

Mr.  Garrow.     By  all  means,  Sir. 

Pri/sner.  The  Privy  Counfcl  were  pleafed  to  fend  the 
King's  Fh)Tician  to  me,  after  I  had  appeared  before  my  Ix>rd 
Kenyon,  on  the  2 2d  of  January.  I  was  examined  at  the 
Privy  Counfel  by  Lord  Camden;  and  they  fent  the  King*s 
Phyfician  to  me.  I  made  dates  and  memorandums  of  the 
Phyfician's  vifits,  likeuife  remarks  that  I  fpoke  to  him.  at 
various  times;  andof  the  Apothecary *s  vifits  alfo;  theyper- 
fevered  in  my  being  in  perfeS  health,  fit  to  meet  my  trial; 
and  I  have  put  down  the  converfations* 

Mr  Jujlice  Heath.     The  Jury  will  take  notice  pf  that. 

The  Juryfwom  at  follows : 

<<  You  (hall  diligently  enquire,  and  true  prefentmcnt 
•make,  for,  and  on  behalf  of  our  Sovereign  Lord  the  King, 
.whether  John  Frith,  the  Aovv  prifoner  at  the  bar,  who 
:flaiidfl  indided  for  High  Treafon,  be  oF  found  mind  and 
underfianding,  or  not,  and  a  true  verdid  give  according  to 
Ihc  beft  of  your  umlci  Handing;    So  help  you  God." 

K  2  •  Mr. 


Mr.  Shepherd.  Mr.  Frith,  you  are  aware  that  the  Gwt- 
tlemeo  of  ihc  J\iry,  that  have  been  jwft  fwom,  ate  gotng  to 
uiquire  vhettier  you  are  in  a  fit  fituatiort  to  plead  at  this 
time,  and  to  be  tried.  Now  I  wifh  you  to  ftate  to  thcfe 
^tlemen  wh^t  reafons  ^ou  have  to  ind\]ce  them  to  think 
you  are;  and  to  produce  any  memorandums. 

Prtfiner.  I  have  had  a  phyfKian  attending  me  two  months 
pad.  On  the  22A  of  January  I  came  into  thcfe  clrcum- 
ftances:  and  they  were  pleafed  to  fend  the  kitig^s  phyiician 
16  eiamine  me,  whether  I  was  peiffeQiy  in  my  fenfes:  I 
perfevered  in  being  f6,  and  would  take  no  drugs  from  the 
Apothecary.  I  begged  him  to  attend  as  a  friend  to  me,  to 
t>roted  me  from  infult,  fuppoftng  there  was  any  pbflibility 
that  I  could  be  inrulted  in  this  great  prifon:  but  if  I  had  not 
beeq  well,  I  would  have  had  my  own  phyiitian.  Dr.  He- 
bcrden,  who  attended  my  filther  formerty,  when  living  :  I 
I6j6ke4  upon  him  as  a  friend  attending  me^  to  prove  that  I 
wis  in  my  fenfes,  or  any  thing  elfe.  I  made  memorandums 
ti  his  vififs,  and  the  various  converfations  that  we  had  to- 
gether. I  nude  memorandums lilcewift  of  letters!  a  letter 
which  I  wrote  to  Meflf.  Cox  andGreenwood;  and  I  have  a 
copy  of  it,  and  one  that  I  wrote  about  the  a4th  of  February, 
during  the  time  that  the  lad  Sefllions  was  here,  when  I 
thought  1  might  be  tried  ;  I  then  re-copied  it  again.  I  then 
mentioned  that  a  difagreeable  thing  had  happened,  that  Ge- 
neral Clarke  is  coming  home  in  difgrace.  To  hide  that  in- 
famy  that  has  happened,  they  wiihed  to  give  it  out  that  I 
w.as  out  of  my  fenfes.  The  agents  who  had  imnr>ediately 
freed  me  from  the  inconveniences  I  was  under,  they  were 
ordered'  to  deny  the  fubjefi  the  liberty  of  drawing  on  hi^ 
^ent  on  the  houfe  where  he  had  money  to  anfwer  his  bills. 
They  acknowledged  Aie  to  have  been  perfedly  in  my  fenfes 
at  the  time  when  I  firft came  to  England;  I  drew  on  them, 
and  i  have  totally  freed  myfelf  from  the  inconvenience  I 
was  under,  from  being  improperly  detained  in  Chelhire.  I 
was  writing  a  letter  of  what  was  publickly  given  out  con^ 
cerning  the  fubjed :  I  then  wrote  to  Meff.  Cox,  Cox,  and 
Greenwood,  to  beg  they  may  fend  down  fome  gentlemen 
here,  to  prove  how.  the  liberty  of  the  fubjeS  was  invaded 
in  1787,  in  June,  and  fuch  letters  will  prove,  that  the  24th 
cf  laft  February,  I  was  right  in  my  mind  then ;  and  that 
now  I  re-copied  it  iigain  about  a  fortnight  ago :  and  it  weht 
through  my  attorney,  to  Meflf.  Cox,  Cox,  and  Greenwood's 
hbufe;  that  will  prove  the  eftate  of  my  mind  at  that  peritd 
of  lim^. 

Hit. 
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.Mr.  Garrow.  Will  you  have  the  goodnefs,  Mr.  Frith,  to 
flate  to  the  Jury  the  circumftance  that  took  place  on  your 
arrival  at  Liverpool^  about  the  Clergyman. 

Prifoner,  When  I  6rft  arrived  at  Liverpool,  I  perceived 
I  had  fome  powers  like  tfaore  which  St.  Paul  bad ;  and  Ih^ 
fun  that  St.  Paul  gives  a  defcription  of  in  the  Teftament: 
an  extraofdinary  power  that  canoe  down  upon  cne,  the  power 
of  Chrift;  in  confequence  of  my  perfecuiion  and  being  ill 
ufedf  the  piiblick  wanted  to  receive  me  as  a  mod  extraor- 
dinary kind  of  a  man;  they  would  have  received  me  in  aoY 
manner  that  I  pleafed.  When  {  went  to  St.  Thonus*$  churcfi 
I  was  there  furprifed  to  hear  the  Clergyman  preach  a  moft 
extraordinary  Sernoon  upon  me,  as  if  I  was  a  God :  I  found 
my  friends  wanted  me  to  fupport  that  kind  of  (anatici&n 
in  this  country;  this  Sermon  was  printed  afterwards  by 
Eyre,  the  printer  at  Warrington.  When  I  came  to  London 
to  the  King  concerning  fome  military  bufinefs,  I  told  him 
nothing  about  any  fupernatural  abilities,  or  the  power  of 
God ;  when  I  went  to  the  Infirmary  over  Weftminfter- 
bridge,  to  the  Afylum,  I  was  furprifed  to  hear  General 
Wa(hington's  late  Chaplain,  Mr.  Duche;  be  faid^  I  re- 
member the  words,  he  faid,  *<  See  him  cloathed  in  Gra^e/' 
pointing  to  me ;  there  were  fome  fupernatural  appearances 
at  that  time,  therefore  I  could  wi(h  the  Privy  Council,  when 
I  came  to  England,  or  the  Parliament,  might  be  witnefies 
that  I  did  not  want  to  fet  up  any  kind  of  powers  to  the 
publick;  but  there  are  fuch  extraordinary  appearances  that 
attend  me  at  this  moment,  that  it  ii  fingular  (  alnl  all  I  do 
daily  is  to  make  memorandums,  daily  to  prove  myfelf  in  my 
fenfes;  fome  friends  in  Chefliire  wanted  nw  to  fet  up  fome 
kind  of  fanaticifm,  fome  new  branch  of  religion. 

Mr.  Garrow.  Would  you  be  fo  good,  Mr,  Frith,  to  in- 
form the  Court,  as  you  have  an  opportunity  now,  of  the 
complaint  you  made  to  me  of  the  efFea  your  confinement  has 
upon  you,  and  the  pain  in  your  ear  ? 

Prifoner.  In  refpeS  to  the  body  of  people,  St.  Paul  when 
he  was  at  Jerufalem,  the  fame  kind  of  power  then  came  down 
on  the  publick  ;  there  is  both  a  kind  of  good  and  evil  power 
which  we- are  all  liable  to  in  this  world;  in  confequence  of 
that  1  feel  royfelf  in  a  particularly  difagreeable  fitiuition  In 
conBnement;  I  am  under  a  flate  of  fuffocation  almoft,  the 
divine  ordinances  weighing  fo  v^ry  low  down  that  I  am 
entirely  reduced  to  a  fhadow  atmoft,  that  is  nil  to  me  as 
if  it  was  a  death  feemingly)  I  am  fo  in  a  ftate  of  confine- 
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^he  Rfv,  Mr.  ViLLETTEyw(»ni. 

MrGarro'W'  I  believe,  Sir,  you  have  had  an  opportunity 
of  convcrfing  wiih  this  gentleman  (ince  he  has  been  in  cuf- 
tody.  State  the  impreifions  that  fuch  converfations  made  on 
your  mind  ? 

Mr,  Villette,  The  firft  time  I  faw  him  I  really  thought 
frem  the  appearance  he  had,  that  he  was  deranged  in  bis 
mind;  I  took  notice  fo  to  the  man  that  had  the  care  of 
him ;  fome  time  after  he  fent  for  a  Bible;  I  fent  him  one; 
then  we  had  fome  convcrfation ;  and  he  told  me  he  had  a 
pocket  volume  of  that  book,  but  that  they  took  it  from  him 
"when  he  was  before  the  Privy  Counfel ;  he  faid,  I  am  much 
obliged  to  you :  I  went  to  him  a  few  days  ago ;  he  was 
reading;  he  faid,  it  was  the  Pfalms ;  I  then  talked  about  his 
tri^l ;  and  he  then  entered  into  fuch  converfation  as  you 
have  heard  about  St.  Paul  and  Chrift. 

Prijoner.  I  faid  it  was  when  I  was  landed  at  Liverpool, 
^nd  was  giving  a  narrative. 

Mr,  Garrow.  From  the  whole  of  your  intercourfe  with 
him,  did  it  appear  to  you  that  he  was  infane  ? — I  really 
thought  fo. 

You  think  fo  now  ? — I  do. 

Richard  Akerman,  E(q.  /worn. 

Mr,  Garrow.  State  from  the  converfation  you  have  had 
with  the  prifoner,  what  was  his  condud  on  the  whole. 

Mr,  Merman,  I  have  beard  fuch  converfation  as  you 
have  heard  in  Court. 

Prifoner.  I  have  been  very  filent  and  clofe  for  many  rea- 
fons,  and  to  proieS  my  perfon ;  I  have  read  the  pfalms,  my 
Lord,  as  I  had  no  other  books. 

Mir.  Sheriff  Newman ywor«. 

Mr.  Shepherd.  Have  you  had  any  convcrfation  with  Mr. 
Frith  fince  he  has  been  in  cuftody  ? 

Mr,  Newma^.  Very  frequently ;  I  went  the  fecond  day 
after  he  was  in  Newgate :  I  went  entirely  out  of  curiofity ; 
I  found  hini  a  fubjed  of  great  compaiTion  :  he  began  talking 
to  me  very  deranged  for  the  firft  ten  minutes;  I  a(ked  him 
why  he  went  over  to  Holland  ?  He  faid,  he  went  eaft  ward  in 
purfuit  of  the  light;  I  faid,  what  light?  H^  faid,  why  you 
have  read  the  fcripturcs?  I  faid,  yes;  fays  he,  the  fame 
Ii|ht  that  fj^li  upon  St.  Paul  when  he  went  to  Damafcus.  I 
faid,  what  brought  you  back ;  Why,  fays  he,  when  I  got 
there,  I  found  %ht  light  was  in  the  Weft  as  well  as  in  the 
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£a(l.  He  defired  to  have  ihe  liberty  of  walking  In  the  yard ; 
and  I  confulted  Mr.  Akcrman:  and  he  Taid,  there  was  an 
order  concerning  him.  I  found  htm  every  time  in  the  fame 
way :  I  was  there  once  when  Dr.  Millan  came  down  ;  I 
met  him  there ;  he  for  the  firft  five  minutes  had  doubts,  but 
before  he  went  away  he  was  perfedly  fatisfied  the  prifoner 
was  infane ;  I  have  not  the  lead  doubt,  nor  poffiUy  can 
have  a  doubt ;  I  frequently  found  him  reading  in  the  Book 
of  Kings,  and  he  told  me  he  was  learning  the  art  of  war,  - 
and  he  (hould  come  to  be  a  general,  and  he  (hould  like  to  un- 
derftand  the  art  of  making  war  as  the  ancients  did. 

Prifoner.  i  do  not  remember  fpeaking  about  that,  and  I 
made  memorandums  of  my  converfations  with  Mr.  New- 
man. I  never  fpoke  about  particular  lights ;  I  faid,  when  I 
went  over  to  Holland,  as  the  Minifters  neglected  doing  their 
duty  to  me  as  a  fubjeS,  in  not  proteSing  me  from  the  infuitt 
of  the  body  of  people ;  fiirring  up  licentioufnefs,  aiming  at 
me ;  they  drove  me  out  of  the  kingdom ;  I  went  to  Holland 
to  (helrer  myfelf  from  the  body  of  the  people  \  but  I  do  not 
remember  faying  any  thing  of  following  the  light. 

To  Mr.  NewmoK.  Do  you  think  it  was  abfolute  incapa- 
city of  roindy  or  feigned  or  affumed  ? 

Mr,  Newman.  I  believe  abfolutely  tliat  he  is  totally  de- 
ranged, and  not  in  the  ufe  of  his  fenfes  for  ten  minutes  to- 
gether ;  every  day  I  faw  him  he  was  fo,  and  of  that  there 
is  not  a  doubt ;  I  went  at  different  times  melrely  to  make  ob- 
fervatlons. 

Mr,  Gdrrsw,  Mr.  Frith,  are  you  acquainted  with  Mr. 
Burnfell  the  au3ioneer  ? 

Prifoner,  Yes:  he  took  an  extraordinary  liberty  in  putting 
into  the  Public  Advertifer,  the  third  of  February,  a  letter, 
dated  the  firft,  declaring  me  infane;  a  moft  extraordinary 
liberty ;  I  ti>ought  it  prudent  to  keep  a  copy :  I  have  made 
memorandums,  but  they  have  been  taken  from  me  by  Co- 
lonel Amherft,  the  fame  as  Mr.  Wilke$*«  papers  were  feifed^ 
a  kind  of  alteration  of  the  laws  of  the  land,  a  kind  of  fcheme 
to  make  a  man  appear  infane ;  to  totally  difguife ;  to  undo 
the  liberty  of  the  Britifli  fulled;  in  fa€t,  it  is  fuch a  con- 
cealed evil  that  I  do  not  know  where  it  will  end. 

M'  Garrow.     Mr.  Burnfell  had  no  ill* will  to  you? 

PrJfiner.  He  was  only  employed  to  hide  the  mutiny  that 
thofe  applaufes  of  the  Clergynnen  had  occafioned;  he  went 
to  a  perfon  that  lives  with  Mrs«  Dowdfwell,  in  Upper-Brook- 
ftreet ;  lie  had  a  letter,  and  was  perhaps  feed;  the  Clergy*' 
man  declared  me  as  a  God,  the  body  of  the  people  as  a 
man  infane  j  myfelf  applyif^  to  the  King  itter^ly  to  get  my 
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birth  iigtin ;  whm  I  we lU  to  my  Crm4  Mr.  BornfeUj  I  (poke 
of  no  powers  of  God  or  Chrift. 

Mr.  Gtarr9w.  Wis  that  befert  the  cooiptftint  that  you 
was  affliAed  with  in  jour  ear? 

Frifmer.  Before  that,  the  paio  in  my  ear ;  ftall  I  fioiih 
with  rcTpeft  to  Mr  Burn(eU> 

Mr.  Gaxrvw.    If  you  pieare. 

Prifiner.  I  found  he  wiftied  to  fuppofe  roe  not  right  in 
my  fenfes,  and  that  he  could  produce  no  proof ;  he  hat  de- 
dared  in  the  public  papers,  that  I  behaved  in  fuch  a  violent 
manner,  in  his  houfe,  as  totally  to  prove  royfcif  ont  of  my 
fienfes ;  I  have  the  Aids  now  on  one  Tide  put  down,  and  I 
can  find  no  one  circumftance  of  the  kind,  as  to  put  fuch 
a  tetter  into  the  news  paper ;  if  they  wifli  to  make  a  man 
appear  infuie,  he  (hould  be  taken  before  the  Lord  Chancel* 
loi^,  and  there  make  a  general  dedarttion,  fome  way  or 
other ;  but  it  is  done  to  interfere  with  the  liberty  of  the 
fubjed. 

Mr.  GaFr$w.  Mr.  Frith,  how  long  was  you  afflided  with 
that  complaint  in  your  ear? 

Pnfoner,  I  indured  it :  I  fuppofed  it  merely  as  a  trifling 
thing ;  but  that  complaint  arifes  from  a  power  of  witch- 
craft, which  exifled  about  a  hundred  years  ago,  in  this  coun- 
try ;  there  is  a  power  which  women  are  now  afflided  with; 
there  is  a  power  that  rules  now,  that  women  can  torment 
men,  if  they  are  in  a  room — over  your  head,  they  may  an- 
noy you  by  fpeaklng  in  your  ear ;  1  have  had  a  noife  in  my 
ear  like  fpeech ;  it  is  in  the  power  of  women,  to  annoy  men 
publickly,  even  throughout  the  whole  continent. 

Mr,  Garrow.  Could  you  fatisfy  one  of  the  Jury,  that 
fiich  a  noife  exifts  in  your  ear  at  this  time  ? 

Prifiner.  That  there  is  a  noife  in  my  ear  at  this  time  ?  No, 
I  am  free  from  it  now ;  but  it  is  the  power  and  effeds  of 
what  they  call  wirchcraft ;  or  fome  kind  of  communication 
between  women  and  men;  but  I  have  renuined  fuch  a 
chafte  man  for  thefe  four  years,  that  it  has  fallen  upon  me 
particularly ;  and  the  Phyfician,  by  leaving  me  a  month  ago, 
and  vifiting  me  as  a  friend,  will  totally  fpeak  to  the  fad ; 
the  lad  time  he  vifited  me,  was  on  the  19th  of  March ;  fays 
he,  I  hope  you  will  be  reftored,  and  fit  to  take  your  trial ; 
but  I  know  my  firiend  Mr.  Hq^arth,  I  have  feen  him,  and 
fome  people  that  are  in  Court,  will  be  able  to  declare  me  in 
my  fenfes:  I  have  faid  little  or  nothing  at  all  lately,  and 
been  totally  filent,  fo  that  it  is  impoflible  for  me  to  be  m 
that  ftate.  Shall  I  beg  the  faivour  to  addrels  my  Lord. 
Uri  aUff  Jufiiff.    If  you  pkafe.  Sin 

Prir 


I. 


John  Frith.  249 

Prifoner.  Do  yoe  fecoHeft  me  ;  in  the  year  1 773,  when 
I  applied  to  you  Ui  perfon,  on  a  ^afc  of  fome  landed  pro- 
perty, between  me  and  one  £ntwi(le^  at  Chefliire;  whep 
you  was  a  counfel,  and  was  one  of  my  counfel,  with  one  Mr. 
Hughes,  knowing  me  then,  andlikewife  in  Odober,  at  the 
Affixes,  refpeding  fome  contefted  property,  fome  landed 
property  I  have  in  Chefhire  ;  now  that  circumftance  may 
corroborate  my  declaration  of  the  (late  of  my  mind. 

Urd  Chief  JuflUe.     I  do  not  recoiled  it. 

Mr.  FuLLERyu/tfm. 

I  have  frequently  faen  Mr.  Frith  (ince  he  came  from  the 
Eaft  Indies ;  I  have  had  opportunities  of  converfing  with 
him  at  particular  times. 

Mr.  Shtpherd.  Do  you  recoiled  any  thing  particular  in 
his  converfation  thai  induced  you  to  take  notice  of  the  ftate 
of  hi6  mind  ? 

Mr,  Fuller,     Yes,  fevcral  times ;  on  Chriftmas  Eve  wai 
two  years  1  fpent  four  hours  with  him ;  I  converfed  with 
him  for  three  hours  before  I  knew  any  thing  was  the  matter 
with  him ;  and  upon  afliing  him  a  quefiion,  refpeding  the 
matters  he  had  mentioned  before,  concerning  his  id  treat- 
ment by  Major  Amherfl,  and  Enfign  Steward  in  the  Weft- 
Indies  ;  he  declared  then  the  reafon  he  was  iH*treaied,  was^ 
that  he  wiflied  to  reveal  what  the  government  wi(hed  to 
conceal ;  for  that  he  faw  a  cloud  come  down  from  Heaven, 
that  it  cemented  into  a  rock,  and  out  of  that  fprang  a  falfe 
ifland  of  Jamaica ;    and  becaufe  he  wiftied  to  reveal  it,  he 
had,  he  faid,   been  confined  one  hundred  and  fixty-three 
days;    and  they  had  taken  different  means;    that  he  had 
taken  an  oath  of  thit  before  Sir  Sampion  Wright ;    a  copy 
of  which  he  gave  me*  and  he  wanted  to  have  it  puhlifhed, 
but  Woodfall,  the  printer,  refufed ;  and  he  faid,  he  hoped, 
that  I,    as  one  of  his  friends,    would  make  it  a  convcrfa- 
tion,  in  hopes  it  would  reach  the  ears  of  the  King ;  1  thought 
that  the  fpeech  of  a  madman  ;    and  he  faid,   that   he  had 
wrote  to  the  King  and  to  Sir  George  Young,  the  Secretary 
of  War,   and  could  receive  no  redrefs,  and  that  they  had 
reduced  him  10  half  pay :  I  underftood  that  a  Gentleman  of 
the  name  of  Garrow  was  employed  as  his  counfel,    and  I 
(ent  the  copy  of  this  oath,  enclofedin  a  letter  to  inform  him 
of  it.    I  laft  Chriflmas-day,  by  chance,  went  into  the  fame 
friend's  houfe,  at  No  22,  in  Fiilh-flreet ;  where  I  drank  tea 
with  Mr«  Frith ;  he  then  told  me,  he  was  worfe  ufed  than 
common,  that  he  was  perfecuted,  and  that  they  wanted  to 
fet  him  up  as  Anti-chrift,  or  a  fourth  perfon  in  the  God« 
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hQiid  ;  and  that  be  looked  apon  to  be  blafphemy,  or  elfe  he 
might  have  a  good  living  i  that  and  manj  other  inftances  I 
cait  prove  if  neceflary. 
.    ^ef.     Did  you  believe  him  to  be  in  his  fenfes  ? 

Mr.  Fuller.  No,  upon  my  oath,  and  upon  that  one  fub- 
je&  oil  his  conceiving  himfelf  to  be  in  his  fenfes,  and  ill- 
treated,  •  and  particularly  by  government.  This  happened 
about  a  month  before  the  circumftance  for  which  he  was 
taken  up  ;  there  were  four  people  more  that  heard  it. 

Lord  Kenyon.— Gentlemen  of  the  Jury,  the  enquiry 
which  you  are  now  called  upon  is,  not  whether  the  prifoner 
vas  in  this  unfortunate  ftate  of  mind  when  the  accictent 
happened,  nor  is .  it  neceffary  to  difcufs  or  enquire  at  all 
what  effed  his  prefent  ftate  of  mind  may  have,  whenever 
that  quedion  comes  to  be  difcuflfed  ;  but  the  humanity  of  the 
•aw  of  England  falling  into  that,  which  common  humanity^ 
without  any  written  law,  would  fugged,  has  prefcribed,  that 
fio  man  (hali  be  called  upon  to  make  his  defence,  at  a  time 
when  his  mind  is  in  a  fituation  not  capable  of  fo  doing; 
for,  however  guilty  he  may  be,  the  enquiry  into  his  guilt 
mud  bcpodponed  to  that  feafon,  when,  by  having  his  intel- 
ie£ls  entire,  he  (hall  be  able  fo  to  model  his  defence,  as  to 
ward  off  the  punifhment  of  the  law  ;  it  is  for  you,  therefore, 
.to  enquire  whetlier  the  prifoner  is  now  in  that  date  of  mind  ; 
and  inafmuch  as  artful  men  may  put  on  falfe  appearances,  I 
think  the  counfel  for  ihe  prifoner  have  judged  extremely  pro- 
per for  your  fatiafaSion  and  the  publick's,  not  to  fuffer  your 
judgment  to  proceed  on  that  which  hehas  nowfaid,  though 
that  is  extremely  pregnant  with  obfervation  ;  but  they  have 
called  witnedes,  and  gone  back  to  the  earlier  period  of  his 
life,  and  dated  his  condition  of  min(t  to  you  at  the  time 
the  two  letters  were  written,  which  you  have  heard :  this 
feems  to  me  to  leave  no  doubt  on  any  man's  mind; 
the^^fo^e,  the  quedion  the  Court  propofes  to  you  now,  is. 
Whether  he  is  at  this  time  in  a  fane  or  an  inUne  date  of 
mind  ? 

Prifoner.  Permit  me  to  fpeak ;  the  Phyfician  is  the  mod 
principal  perfon,  who  has  vidted  me  as  a  friend,  he  can  tell 
more  than  from  any  other  private  perfon's  declarations  what- 
ever.    1  appeal  us  a  Britifii  fubjeS:. 

Jury.  My  Lord,  we  are  all  of  opinion  that  the  prifoner 
is  quite  infane. 

Court.     He  mud  be  remanded  for  the  prefent. 

Prifoner.  Then  I  mud  call  on  that  Phyfician,  who  faid^ 
on  the  ipih,  I  was  perfeftty  in  my  fenfes. 

The  prifoner  was  then  removed  from  the  bar.  •  > 
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The  King  againjl  Judd. 
In  the  King's  Bench,  Hilary  Term,  1788. 

Henry  Judd  was  committed  to  Hertford  gaol,  by  a  war- 
rant under  the  hands  and  feals  of  eleven  Juflices  of  that 
county,  on  the  oath  of  George  Sworder  and  others,  charginjr 
him  **  with  giving  two  guineas  to  one  Daniel  Wright 
(which  D.  Wright  (lands  convi61ed  of  a  burglary  in  the 
dwelling-houfe  of  the  faid  George  Sworder),  to  difturb  the 
dwelling- houfe  of  the  faid  George  Sworder.  And  alfo— with 
giving  to  Nathaniel  Rand,  about  a  fortnight  after  harveft 
lad,  a  guinea  and  a  half,  to  keep  on  with  the  faid  George 
Sworder  as  the  faid  N.  Rand  had  then  begun  ;  and  to  do 
him  the  faid  George  Sworder  all  the  mifchief  he  could  ex- 
cept killing  him.-— And  for  being  acceflfary  with  the  faid 
N.  Rand,  who  was  committed  to  Hertford  gaol  on  the  oaths 
of  the  faid  George  Sworder  and  others,  as  well  as  upon  his 
own  confeflion,  in  wilfully  and  malicioufly  fetting  fire  to  a 
parcel  of  unthrelhed  wheat,  in  the  night,  the  property  of 
the  faid  George  Sworder ;  and  which  he  the  faid  N.  Rand 
hath  confefled  he  did  at  the  requeft  of  the  faid  Henry  JudJ.'* 

On  Monday  February  4,  1 788,  the  priloncr  was  brought 
up  to  this  Court  from  Hertford  gaol  by  Habeas  Corpus  to 
be  bailed  ;  and  his  commitment  being  read,  it  was  contended 
by  Mr.  SilveAer  and  Mr.  Fielding  for  the  prifoner,  that  the 
warrant  cbntained  no  charge  of  felony,  and  therefore  he 
was  entitled  to  be  bailed  or  difcharged,  by  virtue  of  the  fta- 
tute  31  Car,  11.  cap.  3. 

Mr.  Erfkine,  Mr.  Mingay,  and  Mr.  Garrow,  for  the 
Crown,  admitted  that  the  firfl  two  charges  in  the  warrant 
did  not  contain  fuch  a  defer iption  of  felony  as  would  intitle 
them  to  exped  that  the  prifoner  (hould  be  remanded ;  but 
that  the  third  charge  contained  a  full  and  fufEcient  de- 
fer! pt  ion  of  an  acceflary  at  common  law  to  the  felony,  created 
by  the  llatute  9  Geo.  I.  cap.  22,  which  enaSs,  *^  That  if 
any  perfon  or  perfons  (hall  fei  fire  to  any  houfe,  b.irn,  or 
outhoufe,  or  to  any  hovel,  cock,  mow,  or  ftack  of  com, 
ftraw,  hay,  or  wood  ;  or  (hall  by  gift,  or  promife  of  money 
or  other  reward,  procure  any  of  his  Majefty's  fubjeds  to 
joip  him  or  them  in  any  fych  vnlawful  ad^  every  perfon 
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fo  oflFending  fliall  be  guilty  of  felony*  without  benefit  of 

clergy. 

The  prifoner'$  Couofel  replied>  that  acceflaries  at  the 
common  law,  unlefs  there  was  a  ftrong  prefumption  of 
their  guilt,  arifing  from  an  indiSment  having  been  found 
^igainft  them,  were  entitled  to  be  bailed ;  that  the  warrant 
only  charged  the  principal  **  with  wilfully  and  malicioufly 
fetting  fire  to  a  parcel  of  unthreflied  wheat ;"  and  no  fuch 
ofFence  was  made  felony  by  the  (latute ;  and  admitting  it 
was  an  ofience  within  the  meaning  of  the  (latute,  yet  the 
warrant  would  be  defeftive,  in  not  charging  it  to  have  been 
dontfelcmhujiy. 

Mr.  Justice  AsHHURST.— However  improper  the  de- 
fendant's condu3  appears  to  have  been  upon  the  proceedings 
before  the  Jufticcs,  yet  unlefs  it  appears  upon  the  face  of 
the  commitment  itfelf  that  the  defendant  is  charged  with  a 
felony,  we  are  bound  by  the  Habeas  Corpus  A^  to  difcharge 
liim ;  taking  fuch  bail  for  his  appearance  to  take  his  trial  as 
we  in  our  difcretion  (hall  think  fit,  according  to  the  cir- 
cumftancesof  the  cafe:  the  queAion  therefore  is,  Whether 
there  is  fpccified  in  this  commitment  fuch  an  offence  as 
amounts  to  felony  ?  h  is  admitted  that  neither  of  the  firft 
two  charges  amount  to  ftlony.  The  laft  charge  is,  that  the 
defendant  was  an  acceflfary  with  Rand  in  wilfully  and  ma- 
JictQuJly  fi^^tting  fire  to  ^  parcel  oi  untbre(bed  wheat,  without 
alledging  that  the  o(Fcnce  was  done  felomoujly:  and  although 
it  is  not  neccflTary  that  the  word  ^*  filonioujly'^  (hould  be  ufed 
in  the  commitment,  yet  it  ought  to  appear  on  the  fads  ftated 
to  be  in  law  a  felony,  and  within  the  defcription  of  the 
A&'  Now  the  (latute  has  only  made  it  felony  to  fet  fire  to 
a  fockf  mowf  orjlack  of  corn  ^  and  the  defendant  is  not  charged 
with  either  of  thefe.  We  muft  fuppofe,  that  the  Legiflature 
well  knew  the  meaning  of  the  words  they  have  ufed  ,  and  if 
a  Juflice  of  the  Peace  ufes  the  fame  words,  we  are  bound  to 
fuppofe  that  he  intended  them  in  the  fame  fenfe ;  but  if  he 
makis  ufe  cf  other  words,  he  muft  be  more  precife.  Now 
htre,  a  parcel  o\  unthrefhed  wheat  is  too  loofe  a  defcription. 
li  does  not  come  within  the  defcription  of  the  Ad.  We 
cannot  fay  how  much  is  meant  by  the  v^  ox  A  parcel.  Twenty 
cars  of  wheat  may  be  called  a  parcel \  but  can  never  becoth* 
ilrued  either  a  cock^  mow,  or  Jfiack.  I  am  therefore  of  opi- 
nion, that  as  the  warrant  ot  commitment  does  not  charge 
the  defendant  with  a  felony,  we  are  bound  to  bail  hind* 
With  regard  to  the  cuontum  of  the  bail,  although  the  natore 
of  the  defendant's  crime  is  not  very  accurately  (larted,  yet  as 
fufficicnt  app7ar$  on  the  depofitions  returned  with  the  coni* 

mitnaent 
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niitment  to  (hew  that  he  has  at  lead  been  guilty  oF  an  enor- 
mous t>fFencc,  I  think  we  ought  to  take  ample  fecurity  for 
his  appearance,  and  that  he  himfelf  (hould  be  bound  id 
loool.  and  four  fureties  in  500!.  each. 

Mr.  Justice  Grose. — It  is  not  neceffary  that  the  a£k 
fhould  be  charged  in  the  warrant  of  commitment  to  be  done 
feknice ;  it  would  be  fufficienty  if  on  the  fads  Aated  w« 
could  not  but  fee  that  the  ad  was  felonioufly  committed.  U 
therefore  a  parcel  of  wheat  ex  vi  ttmuni  defchbed  a  cttckp 
mowf  or  Jlack  of  corn,  I  Ihould  be  of  opinion  that  a  felony 
was  fufficientiy  charged  in  this  commitment:  but  I  think 
that  it  does  not ;  for  if  in  the  tOi  of  removing  a  (hick  of 
corn  from  a  farmer's  yard  to  his  barn,  a  fmall  parcel  dropped 
by  accident,  the  fitting  (ire  to  that  parcel  would  not  be  an 
offence  within  the  AfiE  of  Parliament.  As  to  the  fureties 
which  we  in  our  difcretion  (hould  require,  I  am  of  opinion, 
that  the  fecurity  mentioned  by  my  brother  AJhkurJl  ought  to 
be  given,  fince  we  cannot  but  fee  that  the  defendant  has  been 
guilty  of  a  moil  atrocious  ad. 

The  defendant  was  bailed  accordingly. 


H  I  c  K  M  A  K  *  s  Case. 

The  prifoner  was  tried  before  Mr.  Juftice  Buller  at  the 
Old  Bailey  in  July  Se(rion,  1 783,  for  a  robbery  upon  Jolm 
Miller. 

The  prorecutor  was  fervant  to  Mr.  Lewis,  table-decker  to 
the  Chaplain's  room  in  St.  James's  Palace,  and  had  an  apart- 
ment, in  which  he  alone  flept,  in  a  court  called  the  Board  of 
Green  Cloth.  The  prifoner  was  a  centinel  on  guard  at  the 
Palace,  and  had  been  one  night  treated  by  the  profecutor 
with  fome  bread  and  cheefe  ami  ale  in  this  room.  About  a 
fonnight  afterwards,  very  lite  in  the  evening  of  the  day  laid 
^  in  the  indidment,  the  profecutor,  on  going  up  ftairs«  hcari 
fomebody  (leppingalmod  upon  his  heels.  On  turning  round, 
he  difcovered  it  .was  the  prifoner,  who  faid,  "  It  is  me." 
The  profecutor  replied,  •**  What  brought  you  here  at  this 
time  of  the  night  r"  The  prifoner  anfwered,  *'  I  am  come 
for  faiisfadion  ;  you  know  what  pafTed  the  other  night ;  yoii 
are  a  Sodomite ;  and  if  you  do  not  give  me  fatisfadlon  I  >vill 
go  and  fetch  a  ferjeant  and  a  file  of  men,  and  take  you  be^ 
foh? «  Juftice ;  for  I  have  been  in  the  Black  Hole  ever  (tnce 

I  was 
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I  was  here  lad,  and  I  do  not  value  my  life,''  The  profe- 
cutor  afked  him  what  money  he  muft  have  ?  The  prifoner 
faid,  **  I  muft  have  three  or  four  guineas.''  The  profccutor 
accordingly  gave  him  two  guineas,  which  was  all  he  had, 
and  promifed  to  give  him  another  guinea  the  next  morning. 
The  prifoner  took  the  twoguineas,  faying,  ^*  Mind,  I  don't 
demand  any  thing  of  you."  The  next  morning  he  came 
again,  and  received  the  other  guinea  ;  and  in  a  few  days  af- 
ter, upon  making  an  application  for  more  money  upon  the 
fame  pretence,  he  was  apprehended.  The  profecutor  fwore, 
that  he  was  very  much  alarmed  when  he  gave  him  the  two 
guineas,  and  did  not  very  well  know  what  he  did ;  but  that 
he  parted  with  his  money  under  an  idea  of  preferving  his 
charaSer  from  reproach  and  not  from  the  fear  of  perfonal 
violence. 

The  learned  Judge  ftated  to  the  Jury  the  feveral  ingre- 
dients which  the  law  required  to  conftitute  the  crime  of 
robbery  ;  and  particularly,  as  applicable  to  this  fpecies  of  it, 
the  determination  of  the  Judges  in  the  cafe  of  Mr  King  and 
Donnally ;  remarking  the  difference,  that  in  Donnally^s  cafe 
the  profecutor  had  fworn,  that  he  delivered  his  money  un- 
der an  apprehcnfion  of  perfonal  danger,  as  well  as  from  the 
fear  of  lofing  his  charaQer  ;  but  that,  in  the  prefent  cafe, 
the  profecutor  had  fworn  he  parted  with  his  money  for  the 
fake  of  his  charader  only,  and  not  from  any  apprehenfion  of 
danger  to  his  perfon. 

The  Jury  thought  that  the  profecutor  parted  with  his 
money  agatnft  his  will,  through  a  fear  that  his  charader 
might  receive  an  injury  from  the  prifoner's  accufation  ;  and 
they  therefore  found  the  prifoner  Guilty.  But  as  this 
was  only  the  fecond  cafe  of  the  kind,  and  as  fome  doubt 
had  prevailed  with  refpeft  to  Ihnnallys  cafe^  becaufe  he  was 
not  executed,  the  judgment  was  refpited,  and  the  cafe  fub- 
mitted  to  the  confideration  of  the  1  welve  Judges,  upon 
the  difference  before  mentioned  between  the  two  cafes. 

In  February  Seflion,  1784,  the  prifoner  was  called  to  the 
bar,  and  Mr.  Juftice  Aihhurft  delivered  the  opinion  of  the 
Judges  to  the  following  effeQ:— Some  doubts  hnving  been 
entertained  as  to  the  opinion  of  the  Twft  vf.  Judges  in 
the  cafe  of  Patrick  Donnally^  the  learned  Jtulge  who  tried 
the  prifoner  thought  it  proper  that  the  prtfefit  ctife  (hotild 
likewife  be  referred  to  their  confideration.  They  have  ac- 
cordingly conferred  upon  it  ;  and  they  are  of  opinion.  That 
it  does  not  materially  differ  from  the  cafe  of  Donnally  ;  for 
ihat  the  true  definition  of  Robbery  is  the  dealing,  or  the 
ftealirg  or  taking  fiom  the  perfoui  or  in  the  prefencc  of 
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another,  property  of  any  amount,  with  fuch  a  degree  <A force 
or  terror^  as  to  induce  the  party  unvjillingly  to  part  with  his 
property  ;  and  whether  the  terror  arifes  from  real  or  expeded 
violence  to  the  perfon,  or  from  a  fenfc  of  injury  to  the 
charaQer,  the  law  makes  no  kind  of  difference  ;  for  to  moil 
men  the  idea  of  lofing  their  fame  and  reputation  is  equally, 
if  not  more  terrific  than  the  dread  of  perfonal  injury.  The 
principal  ingredient  in  robbery  is -a  man's  being  forced  to 
part  with  his  property  ;  and  the  Judges  arc  unanimouily  of 
opinion,  That  upon  the  principles  of  law,  and  the  authority 
of  former  dccifions,  a  threat  to  accufe  a  man  of  having 
committed  the  greateft  of  all  crimes,  is,  as  in  the  prefent 
cafe,  a  fufficient  force  to  conftitute  the  crime  of  robbery  by 
putting  in  fear.  « 

The  prifoner  received  fentence  of  death,  and  was  executed 


Fisher'sCase. 
,  Old  Bailey,  January  Seflion,  1785. 

The  prifoner  was  indiSed,  before  Mr.  Juftice  Heathy  for 
burglarioufly  breaking  and  entering  the  dwelling-houfe  of 
Benjamin  Ward,  and  dealing  theretq  four  gold  watches  of 
a  confiderable  value  ;  to  which  indi3ment  he  had  pleaded 
Hot  Guilty, 

The  profecutor  proved  that  the  burglary  had  been  com- 
mitted, and  that  the  watches  were  (lolen  ;  but  there  was  no 
evidence  whatever  to  bring  the  charge  home  to  the  prifoner, 
except  a  confeflion  of  the  fad,  which  he  had  freely  and  vo- 
luntarily made  before  a  Juftice  of  the  Peace  on  his  exami- 
nation, but  it  was  not  reduced  into  writing. 

The  Court.  It  is  an  eftablilhed  rule  of  law,  that  the 
mere  confeflion  of  a  crime,  without  any  one  frnglfecircumi- 
ftance  to  corroborate  it,  is  not  fufficient  to  convift  a  pri- 
foner, unlefs  he  fhould  again  confefs  the  fad,  by  pleading 
Guilty  to  the  indidmcnr. 


Gib- 
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.  At  the  SoTT^  Lent  Affixes,  17^5,  for  Ktngfton,  the 
prifoners  were  conviSed  before  Mr«  Baron  Per rtk,  for 
fcui|{tary  Ui  the  dwoUiag-boufe  of  T.  S.  and  ftealing  goods 
tberetfiy  the  property  «f  Jobn  Hiil. 

It  appeared  in  evidence,  that  there  was  a  Ihop  buik  dole 
and  adjoining  to  the  dweUiag-hoisle  mentioned  in  the  ia- 
di£bneot;.  bat  there  wasnoiatcraal  oomtnuntcation  what* 
ever  between  thelioufe  and  ihop,  and  no  perfon  flept  ia 
the  (hop.  The  oaly  d^or  to  the  fliop  was  in  the  court- 
yard  before  the  houfe  and  (bop,  which  court-yard  was  in- 
clofed  by  a  brick  wall  three  feet  high.  In  the  wall  was  a 
wicketvwhich  ferved  as  a  comniiMtication  to  both  the  houfe 
and  (hop.  The  burglary  was  committed  in  the  (hop.  The 
Jbop  was  let  by  T.  S.  to  John  Hii),  together  with  fome 
apartments  in  the  iwelKng-hmfff  from  year  to  year,  at  (iz 
l^oineas^  ^nnam. 

It  was  obje^ed  by  the  Counfel  for  the  prifoner,  that  the 

ihop  could  not  be  conTidered  as  any  part  of  the  dwelling- 

^iioufe  of  T.  S.  and  upon  this  objedioa  thejuc%ment  was 

refpitedy   and  the    cafe  referved  for   the  opinion  of  die 

TWIXVE  JUDC£S. 

Mr.  Baron  By-re,  at  theSunvner  Aflizes  for  the  fanae 
county  at  Croydon,  1 7859  ordered  theprifboerrco  the  bar  ; 
and  inloroied  them,  that  the  JuDGr&Sihadcodiideredof  this 
cafc>  and  that  they  were  UBanimoufly  of  >Gpioion  it  was  a 
proper  convi6^ton. 

The  prifontrs  received  fanience  of  deaths  and  were  cxe- 
ctited'puifuant  to  fuch  (em«nce. 


Session  ft- 
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SissioM^CM^sdetermHiedmtkeGotriiT  6tKtA6^^ 
Ben^ca,  febfeqvrefit  to  (her  PMkHtkm  df  th<^ltft 
Editionf  df  BttrI^'s  JvrtriCE. 


ToiTtta,  Randal,  MtfLtni's,   and  CkUtA,    >&.  ttf 
ISxna^  ifi  Efror. 

Thi»  urts  M  lacU&meiic  oa  the  jotk  Gm.  II.  cUp.  ^4^ 
fer  obcaining  money  on  faife  proMncesy  removed'  by  Wnf 
of  Error  from  the  Seflionsat  Briftol,-  where  the  defendants 
had  been  fouad  guttqy,  and  fcatenced- 1<^  tfitoljportatieo  fo^ 
fev€n  years. 

The  iadiSnMM  ftatedy*  thai  the-  defeildams  did  faUely 
prelend  to  W.  Thomasr  t^utt  John  Young,  had  nhOi^  »  bee 
of  500  guineaft^  on  each  fide'  with  a  Colenet  of  the-  Arniy 
thea-at  Baihy  '^  That  W.  Lewis  would  ran  on  the  hi|^* 
road  leading  From  Gtoucefter  to  Briftottea'  miles  within'  one' 
hour  ;*'  and  that  Yenng  and  M^iUias  didgo>  adoguineas<each- 
ia-the  faid  bet»  and  Randal  the  othe#  K>6- guiiMaflF)-  anddid,' 
urtder  colour  and  pretence  of  fiich  bety  obtain  fi<oin  Tho^ 
mA6^  aft  ft  pM%  of  fuc4i  pretended  ber,  4o  guin^s  of  the 
jOo*  gpinea6»  WKh  intent  to  cheat  and  defraodhitti  thereof  i 
wheitea9>  in  t-ruth  and  in  faS  na  fueh  bet  had  been  made^  &c. 
A  felTondoount  flacedrhat  the<  defendants  did  falfely  pretend 
to  thie  faid  Thomas  that  Young  had  made  a  bet  of  500' 
gilineaS'On  each  fide  with  Ofiiierrthat  Lewis' would  run^  Arc 
as  afore&id,  by  means  of  which  falfe  pretence  the  dicfend'* 
ants  did  ucilawfuU^  obtain  fr^Mn  Thonias*  the  fiid  M  gui^ 
nebSy  txAith*  intent  to  chea^' and  defraud  him  of  rhe  fartiev  &Cf 
Thero-  were  two  other  Ceunis,    charging  the  defeildant^ 
wii^-  baviffg  obtaiMd  ao^  guineas  fr6m  Thomas  by  falfil' 
pretences^;;  withom  ftatingiwhat  thofe  pretences  were'.    Ic- 
wa«-arguedin  objedion  to  the  indifiment;  i-ft.  That  thir 
tnanfadion  w<ae  n»t  lubjed  to*  criminal  pfOfecution,  vA  the- 
falfe  pretence  moft  either  be  acctimpaDiod  by  fome  falfe- 
tekeoj^  or  otherwifo  be  of  fuch  kind,  sfs  common  prudfcnoe- 
caflnotfgUirdiagain(^;-  adly.  That  this  chargis  is  not  fttffed' 
vHib-  fufflcieni'  cercaiMyy'  inafmiich  as  tbo  Colonfcl^s  nUme- 
flmiU-  hftte  beeif  fet  forth ;    sdly^  The  fbuf^  defendanta 
fliouU  Jahtc^  been  <baFgtd  feverally^.and  the  faHe  pretence  ct*» 

V<MW  I.  S  prefle^ 
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prjslTed  in   words  being  a  icparate  aS  of  the  perfon  ufirig- 
thcni  ;  4ihly,  The  fecond  count  of  the  indi£tment  charges 
'  a  diftinS   offence,  namely,  a  pretended   bet    with  Ofmer, 

( ,  I  and  (hould  have  therefore  been  a  ftparate  indianient. 

:  '  Lord  Kekyok,  C.  J. — This  indidment  being  founded 

i  on  the  ftatutc  of  30   Geo.  IL  czp,   24.  is  diffcr^l  from  a 

;  I  common  law  indidmcnt.     When   it  pafTed,  it   was  confi- 

dered  to  extend  to  every  cafe  where  a  party  had  obtained 
money  by  Calfely  reprefenting  himfeVf  to  be  in  a  fituation  in< 
which  he  was  not,  or  any   occurrence  that  had  not  hap- 
■  1  pened,  16   which  perfbns  of  ordinary  caution    might  give 

credit.     The  ftatute  of  the  33d  Hen,  Vlll.  cap.  i,  requires 
a  falfe  feal,  or  token,  to  hfe  nfed  in  order  to  bring  the  per- 
fon impofed  upon   into  the  confidence  of  the  other  ;  but 
,  !  that  being  found  to  belnfufficient,  the  fhitiite  30  Geo.  II. 

cap.  24.  introduced  another  offence,  defcribing  it  in  terms 
extremely  general.     It  feems  difficult  to  draw  the  line,  and 
to  fay  to  what  cafes  this  ftatute  (ball  extend;  and  therefore 
-  we  mud  fee  whether  each  particular  cafe,  as  it  arifes,  comes 

I  within  ir.     In  the  prefent  cafe  four  mcrt  came  to-  the  pro- 

!  fecutor,  reprefenting  a   cafe  as  about  to  take   place,  that 

William  Lewis   ihould  go  a  certain  didance  within  a   li- 
mited time ;  that  they  had  betted  upon  the  event,  and  they 
I  Ihould  probably  win :  he  was  perhaps  too  credulous,  and 

gave  confidence  to  thrm,  and  advanced  his  money  ;  and  af- 
terwards the  whole  ftory  proved  to  be  an  abfolut*  fidion. 
Then  the  defendafits,  morally  fpeaking^  have  been  guilty  of 
an  offence.  I  admit  that  there  are  certain  irregularities  which 
are  not  the  fubje£l  of  criminal  law.  But  when  the  criminal 
[  law  happens  to  be  auxiliary  to  the  law  of  morality,  I  do 

not  feel  any  inclination  to  explain  it  away.     Now  this   of- 
fence is  within  the  words  of  the  aft;  for  the  defendantf^ 
have,  by  falfe  pretences,  fraudulently  contrived  to  obtain 
j  money  from  the  profecutor  ;  aod  I  fee  no  reafon  why  it 

'  fhould  not  be  held  to  be  within  the  meaning  of  the  ftatutc. 

The  ftcond  objection  is,  that  the  charge  isimperfeftly  ftated  ; 
:  but  that   is  anfwered  by  the  record.     If  the  indiflment  did 

not  inform  the  defendants  what  charge  they  were  called  upon 
to  anfwer,  the  obje^ion   would  be  well  founded.     But  it 
holds  out  10  ihcm  fufficient  intelligence  of  the  offtnce  im- 
I  pitted  to  them.     It  ftates  the  wager  to  be  with  "  a  Colonet 

;  at  Bali  ;'*  perhaps  his  name  was  not  meqiioned,  fo  that  he 

^  could  not  have  been  defcribed  in  the  indifiment  with  greater 

accuracy.     But  if  fuch  »  wager  had  bscn  adually  depending, . 
it  was  competent  to  the  defendants  to  have  proved  it  in  their- 
/*  ffc'cfjce.    As  to  the  3d  objefilion  :  ihis  cafe  is cxiremelV-'dif- 
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fcrcnt  from  that  of  perjury,  fo  which  it  has  been  compared  ; 
becaufe  that  depends  on  the  very  words  which  the  perfon 
charged,  individually  ufes  in  a  Court  of  Juflice:  and  the 
words  fpoken  by  one  cannot  poflibly  be  applied  to  another 
as  falfely  uttering  thofe  very  words.  I  do  not  fee  how  that 
could  ever  have  been  doubted.  But  in  this  cafe  all  the  de- 
fendants went  together  to  the  profecutor,  and  thus  carried  a 
greater  degree  of  credit;  and  they  all  joined  in  the  relation 
as  of  a  thing  within  their  own  knowledge.  If  they  were  all 
prefenty  each  ading  a  diflFerent  part  in  the  fame  tranfadion, 
no  rule  of  criminal  proceeding  will  be  violated  by  adjudg- 
ing them  guilty  of  the  impofition  jointly.  I  admit  that  of- 
fences are  not  to  be  charged  in  fuch  a  manner  as  will  con- 
found the  evidence :  but  in  cafes  where  it  is  neceffary  that 
feveral  defendants  (hould  be  indided  jointly,  and  the  evi- 
dence is  complicated,  it  may  be  feparated  for  each  particular 
defendant,  as  was  done  in  the  cafe  before  Mr.  Juftice  Tates 
at  Hereford,  in  the  trial  of  Mr.  Powell's  murderers.  The 
fourth  objedion  would  be  well  founded,  if  the  legal  judg- 
ment on  each  count  was  different ;  it  would  be  like  a  mis- 
joinder in  civil  adions.  But  in  this  cafe  the  judgment  on 
all  the  counts  is  precifely  the  fame ;  a  mifdemeanor  is  charged 
in  each.  Moft  probably  the  charges  were  meant  to  meet  the 
fame  fads:  but  if  it  were  not  fo,  I  think  they  may  be  joined 
in  the  fame  indidment. 

AsHHURsT,  J.— As  to  the  (irft  objedion :  cafes  which 
happened  before  the  paflTing  of  the  30th  Geo,  If.  cap.  24,  do 
not  apply  to  this.  For  that  ftatute  created  an  offence  which 
did  not  ex  id  before,  and  I  think  it  includes  the  prefent.  The 
Legiflature  faw  that  ail  men  were  not  equally  prudent,  and 
this  ftatute  was  paifed  to  proted  the  weaker  part  of  man- 
kind. The  words  of  it  are  very  general,  "  all  perfons  who 
knowingly  by  falfe  pretences  fhall  obtain  from  any  perfon 
money,  goods,  6ic.  with  intent  to  cheat  or  defraud,  &c.** 
and  wc  have  no  power  to  reftrain  their  operation.  With  re- 
fpcft  to  the  fecond  objeSion  ;  it  feems  that  the  charge  is  as 
certain  as  the  nature  of  the  thing  would  admit.  The  third 
objedion  would  have  been  much  ftronger,  if  the  charge 
had  been  laid  as  feveral  ;  for  if  they  all  aded  together,  and 
(hared  in  the  Tame  tranfadion,  it  could  not  have  been  faid 
that  one  received  the  whole  fum.  Neither  is  there  any  foun- 
dation for  the  lad  objedion.  Perhaps  each  count  related 
10  the  fame  fraud,  though  it  is  charged  diflFercntly.  But  if  it 
Were  not  fo,  I  do  not  know  any  rule  of  law  which  prevents 
the  joinder  of  two  mifdemeanors  in  the  fam&\tyd\SuKsfi.KX* 

S  2  "fc^^ic 
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Ku  Lir%it,  J.^Thc  (irft  olgediQ^  U  ihe  9ne  dcftrvin; tEee 
moll  confideration.  The  pfi^ciplcf  of  th«  Qonunoa  law 
h^ve  been  truly  (l^tsci*  To  m^t  ^n  oflFpnce  iodifiablo  at 
coroiRon  law,  it  fnyft  ba  public  19  it%  oa^UTQ.  And  the 
diftindton,  which  has  been  tali;eR  ia  the  caCi  of  u(inf  Eal fc 
weigbtt  ^iid  meafures,  fhf  W5  it  Qipr^  citarly  ihaa  any  othef • 
If  %  perfon  Tell  by  fitlfe  w^ight§,  though  only  tfx  one  pee« 
Fqi^  i^  is  %n  indid^ble  oSencc :  l^t  it  without  k\h  weights 
I^  fell  tp  many  perfbm  %  lefs  q«Aanluy  tha9  he  frelenda  to» 
do.  It  is  qpt  ind^%bl(e.  B^  though  the  cc^ni^  Uw,  at 
applicable  to  ihi$  fubjeG^^  ij$  fs  fta^4  by  tkn^  cwn/el,  it  i)  io 
thisc^reneceffiiry  to  coa.fideF  bptb  tbeftt^turei^  3}  Hen^  VUL 
c^p.  I ,  s^nd  the  30  Gf^flk  IL  c^p.  ^4.  By  the  for^itr  of  thofe 
tbe  offence  coofifis  in  obcs^ining  ippney  or  gpq4^  hy  Jajfe  l^i-i 
eas  ;  an4  unlefs  fiome  tok^)  be  ttfed^.the  cafe  dpi^s  not  come' 
within  tb^  2SL  Now  (uppoTe  a  token,  hade  b^.o;  piojjgjcedia 
ibis  cafe,  and  that  thp  defendiints,  after  teUiog  their  (fony- 
to  the  profecutor,  had  d^id,  *^  If  yoy  hav^  any  (Joubi:»  h^re 
IS  the  Coloners  gorget  ;^  I  think  it  wouiji  hav^fajUcR  wi.Oiin 
the  (btnteef  33  Hat.  VIU.  if  it  would^  then  let  U9  «»»• 
(ider  wl^at  tBpSi  the  30  Geo.  fl.  cap.  24,  has  on  the  cafe, 
'j^he  Legiijaiure  thought  that  the  foroier  ftaiute  was  too  li- 
mited ;  and  therefore  thj&  30  G/o.  IL  cap.  ^4»  was  paffedj 
which  enads  that  all  perfons,  who  (haH  obtain  money  frooi^ 
others  hyfalfe  presences  with  intent  to  cheat  or  defraud  fuch 
perfons,  (hall  be  dfemfi4  offenders  againfl  thtpubjic  peace.  The 
ftatute  therefore  clearly  extends  to  cafes  which  were  not  the 
fub]e£l  of  an  indiSment  at  comnion  law*  The;  ingredients 
of  this  offence  are  the  obtaining  money  by  falfe  pretenceo, 
and  with  an  intent  to  ^(raud.  Qa^-ely  afking  another  for  a 
fufn  of  money  is  not  fufficient^  but  foipcr  pretence  muil  be. 
efed,  and' that  pretence  falfe  ;  and  the  intent  is  ne<;eirary:  to 
conftVtute  the  crime.  If  the  intent  be  madfs  ouf,.  and  the 
falfe  pretence  ufed  in  order  to  eflfeft  it,  it  brings  the  cafe 
within  tbisfta.tute.  Very  few  c^fea  on  this  AQ  of  Parliar 
mcnt  have  beei>  brought  before; rhis  Court :  but  there;  w^fc 
an  indi3;ment  on  this  ftattit^.  againft  Count  Vil|i^qye» 
tried  9t,l  Chefter  11?  the  y^r  1,7  7&9.  which.1  hay^  had  oecaCfUl 
to  mention  kerefeveral  times,  aiyd  which  I  have  never  hearA 
doubted  or  ccntradi£led.  Ths^t.  indidment  was  tried  while; 
I  fat  with  Morccon,  C.  J.  on  the  bench  of  Cheflber^  efi. 
whom  all  who  remember  hiip  will  bear  tcftimony  withiine 
tSat  he  was.  ^  very  able-  judge^  and  peculiarly  caiitjoua  iih 
trirT>jnalca{ts.  The  fi^ds  of  that  cafe  were  (hprtly.  tbefe. : 
the  dc/fm^ant  applied  to  Sir  T.  I^rpu^hion,  telling  hini.the|^. 
h^  wiv^ intruded  by  the  Duke  de  Lauzun  to  take  fome  horfea 

from 
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from  Ireland  to  London,  and  that  he  fiad  been  dietatned  fo 
long  by  contrary  wmds  that  his  money  wasfpent;  SlrT. 
Broughton  was  induced  by  this  reprefentation  to  advance 
fome  money  to  him ;  afterwards  it  turned  out  that  the  pri- 
foner  nev^r  had  been  employed  by  the  Duke  de  Lauzun, 
and  his  whole  ftory  was  a  fiftion.  On  that  cafe  the  prt« 
foner  was  conviAed,  and  (ehtenced  to  hard  labour  on  the 
Thames.  Now  that  cafe  goes  the  fuH  length  of  deciding 
this.  As  to  three  other  objedionSi  they  admit  of  very 
eafy  anfwcrs.  With  refpcS  to  the  objefikion  that  tTic  charge 
is  too  general :  in  this  ftage  of  the  proceeding,  the  Court 
tnuft  take  it  that  the  reprefentation  was  made  by  the  defend- 
ants in  the  fame  manner  that  it  is  charged  in  the  indift- 
ftient.  And  if  that,  though  general,  was  fuflScient  to  an- 
fwer  the  defendant's  purpofe,  we  cannot  fay  that  it  was  too 
general.  We  are  not  to  fuppofe  that  the  CoionePs  name 
was  mentioned;  and  the  profecutor  could  not  (late  it  with 
greater  particularity  than  the  defendants  ufed.  The  third 
objeSion  is  that  this  is  not  a  joint  offence :  but,  as  this  is 
(he  cafe  of  a  mifdemeanor,  the -cafe  in  Burrow,  984,  is  a 
decifive  anfwer  to  it ;  there  Lord  Mansfield  faid,  ^*  it  is  a 
ff  range  thing  if  the  king  cannot  call  a  man  to  account  for  a 
breach  of  the  peace,  becaufb  he  broke  two  heads  inftead  of 
one.*'  The  prefeiit  was,  I  think,  a  joint  offence  ;  it  was  a 
joint  reprefentation  to  anfwer  one  and  the  fame  purpofe ; 
neither  is  the  proof  feveral ;  it  relates  to  ot\^  tranfadton. 
This  is  not  like  the  cafe  of  a  confpiracy,  wher«(  the  whole 
flory  mud  be  taken  up  in  detached  pieces  at  different  times 
to  charge  the  different  a£lors.  But  here  it  is  one  entire  ad', 
which  they  were  all  carrying  on  in  concert  together.  If 
however  any  authority  were  neceflfairy,  a  cafe  happened  about 
a  year  ago  which  is  ftronger  than  the  prefeni.  Three- per- 
lons  were  indited  on  the  Black-A3  for  (hooting  at  the  pro«- 
fecutor ;  they  were  all  charged  with  tht  fingle  ad,  and  the 
indidment  was  held  by  all  the  Judges  of  Englanu  to  be  fuf- 
^cient.  As  to  the  remaining  ot)je£libn :  that  is  founded  on 
a  point  which  once  embarrafled me  agreat deal.  Some  years 
have  elapfed  fince  I  looked  into  it,  but  I  believe  I  can  ftate 
pretty  accurately  how  it  (lands.  In  mifdemeanors  the  cafe 
in  BurrOw  (hews  that  it  is  no  objcSion  to  an  indidment 
that  it  contains  feveral  charges.  The  cafe  of  felonies  ad- 
nfits  of  a  different  confideratioii ;  but  even  in  fuch  cafes  it  is 
rio  dbjedion  in  this  (lage  of  the  profecutioii.  Oa  the  face 
of  aft  indi6btient  every  coifnt  imports  to  be  for  M  different 
Ctkhtt^  and  is  charged  as  at  different  times.  Aiid  it  does 
Mi  appear  on  the  record  wliether  the  cifltetides  afef  or  are 
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rot  diflinS.  But  if  it  appear  before  the  defendant  has 
pleaded,  or  the  Jury  are  charged,  that  he  is  to  be  tried  for 
fcparate  oflFences,  it  has  been  the  praSice  of  the  Judges  to 
quafli  the  indidmenis,  left  it  fhould  confound  the  prifoner 
in  his  defence,  or  piejudice  him  in  his  challenge  of  the  Jury ; 
for  he  might  objeS  to  a  juryman*?  trying  one  of  the  of- 
fences, though  he  might  have  no-  rcafon  to  do  fo  in  the 
ether.  But  thefe  are  only  matter's  of  prudence  and  difcre- 
tion.  If  the  judge,  who  tries  the  prifoner,  does  not  difcover 
it  in  time,  I  think  he  may  put  the  profecutor  to  make  his 
cleSion  on  which  charge  he  will  proceed.  I  did  it  at  the 
la  ft  Scffions  at  the  Old  Bailey,  and  hope  that,  in  exercifing 
that  difcretion,  1  did  not  infringe  on  any  rule  of  law  orjuf^ 
tice.  But  if  the  cafe  has  gone  to  the  length  of  a  verdif^,  it 
is  no  cbjeQion  in  arreft  ot  judgnrrnt.  If  it  were,  it  wouUi 
overtuin  every  indiQmcnt  which  contains  fev<.Tal  counts. 
So  whtre  the  evidence  affe6^s  feveral  prifoncrs  differently,  I 
have,  as  was  done  by  Mr.  J.  Y^tes  at  Hereford,  felefted  the 
evidence  as  applicable  to  each,  and  left  their  cafes  feparately 
to  the  Jury,  And  in  a  cafe  which  happened  before  me  on 
the  laft  Spring  Ailizes  at  Fxeicr,  where  two  prToners  were 
indicJed  for  murder,  and  evidence  given  which  prcflcd  very 
hard  on  one  prifoner,  but  was  not  admiftiblc;  againft  the 
other,  I  thought  it  the  foundeft  way  of  adminiftcringjuftice 
to  fum  up  the  ev  dtnce,  and  take  the  verdict  "Tttjainft  each 
feparately.  But  all  thefe  are  mere  matters  of  difcrction  only, 
which  Judges  fxercife  in  order  to  give  a  prifoner  a  fair  trial : 
for  when  a  verdiQ  is  given,  they  are  not  the  fubjeS  of  any 
objedion  to  the  record. 

Grosf,  J. — My  brother  B«//rr  has  given  adecifiveanfwcr 
to  the  firft  objeaion.  The  ftatu^e  created  a  new  ofTence; 
for  it  declares  that  a'l  perfons  obtaining  money  by  (alfe  pie- 
tcnces,  wiih  an  intent  to  cheat,  (h;\ll  be  deemed  offenders 
againji  la-jj  and  the  public  peace.  That  particular  offence  is 
made  an  .rffence  againft  law,  whether  i;  was  fo  or  not  be- 
fore. And  I  am  clearly  of  opinion  that  this  cafe  comes 
wiihin  the  AS  of  Parliament.  As  to  the  fecond  objeQion  ; 
it  muft  be  taken'after  verdiS  that  the  offence  was  proved  as 
it  was  laid  in  the  indidment ;  and  if  fo,  it  cculd  not  have 
been  charged  in  any  other  way.  It  is  perfectly  immaterial 
whether  the  name  of  the  Colonel  at  Bath  was  or  was  not 
mentioned,  fince  the  defendants  obtained  the  profecutor'a 
mo::f y  by  this  fcprcfentalion.  With  refpeS  to  the  defend- 
ants being  charged  jointly  ;  every  crime  which  may  be  in 
its  nature  joint  may  be  fo  laid.  Here  it  is  ftated  that  all  the 
dcfcndan:::  con: mit ted  this  oflFence,  by  alljoininj  inthefanic 

plan) 
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.f>lafl  :  they  were  all  jointly  xoncerned  in  defrauding  the  pro- 
fecutor  of  his  money.  And  the  offence  being  joint  in  its 
nature,  it  could  not  be  laid  with  fo  much  propriety  in  any 
other  manner.  On  the  laft  objedion^  I  am  clearly  of  opi- 
nion that  it  is  no  objedion  in  arreft  of  judgment  that  the 
indiQment  charges  feveral  offences.     The  different  counts 

.  in  the  indidmeot  always  (late  the  offences  as  feparate:  and 
if  this  objeQion  were  to  prevail,  every  indiSment  which 
contains  two  counts  mud  be  bad.  It  is  no  objedion  eveo 
in  the  cafe  of  felonies ;  (UU  lefs  is  it  fo  in  mifdemeanour^. 

Judgment  affirmed. 


R£x  V.  Inhabitgnts  o/GwENOP. 

George  Treverton  and  family  were  removed  from  Penryn 
toGwenop;  and  tbeSeffions,  upon  appeal,  confirmed  the 
Order  of  Removal. 

CASE. 

George  Treverton  was  a  married  man,  and  had  a  family, 
and  had  been  drawn  to  ferve  in  the  militia  within  the  faid 
county  in  1778,  and  was  duly  fworn  and  ferved  his  full  three 
years  in  actual  fervice  in  the  faid  militia ;  and  at  the  end  of 
that  time  was  difcharged.  His  occupation  was  that  of  a  huf- 
bandman,  working  at  daily  wages  for  the  fupport  of  himfelf 
and  family :  his  rtfidence  had  been  for  fome  years  laft  paft 
in  Penryn,  and  he  had  never  been  chargeable  thereto ;  and 
his  laft  legal  fettlement  was  in  Gwenop.  He  therefore  in- 
fiiUd  that,  having  ferved  the  faid  three  yeare  in  the  mi- 
litia, he  was  entitled  to  the  privilege  and  benefit  granted 
to  militia-men  under  the  zQ,  of  the  26  Geo.  III.  cap.  107^ 
and  the  other  (latutes  in  that  cafe  made,  and  was  therefore 
irremoveable ;  but  the  Seffions  confidered  that  his  was  not  a 

.  Irade  within  the  meaning  of  the  ftatutes. 

AsH.HURsT,  J. — This  cafe  (eems  to  be  extremely  clear 
both  on  the  words  and  the  meaning  of  the  AA  of  Parlia- 
ment. The  firft  AS  of  Parliament  on  this  fubjeS  is  the 
22.  Geo,  II.  cap.  44,  which  is  confined  to  mariners  andfol* 
diers:  and  the  preamble  of  it  dates  that  mariners  and  foU 

.diers  of  different  trades,  and  apprentices  who  had  not  ferved 
their  time,  were  prohibited  from  fettij)g  up  their  trades  in 

corporate  towns,  ice,  either  by  reafon  of  bye*laws  therein 

made; 
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made ;  #r  •£  the  5th  f  ffc.  c«f .  4.  Now  4lNit  wu  die  ii- 
conveoicttcf  iirtcnM  to  be  remedied ;  for  which  parpoft  it 
was  engAed^  that  M  fuchmflnners  and  foldters  might  fet  lip 
their  trades  in  any  town,  fiDtwithftanding  thofe  difabilities. 
This  therefoTf  wa«  a  proper  indulgenee  given  to  thoTe  per- 
fons  who  were  taken  out  of  their  btiTineb  in  order  to  ent^ 
into  his  Majeily's  fervice.  And  it  is  ohfervaMe,  that  the  fta*> 
tute  26  Ge§,  ill.  cap-  107,  upon  which  this  queftton  arifea 
has  an  eiprefs  reference  to  the  former  one  ^  and  therefore 
we  muft  fuppofe  that  the  Legiflature  had  in  view  the  fame 
inconveniences  which  were  intended  to  be  remedied  by  the 
22  Geo.  n.  And  this  latter  ad  fays,  that  every  perfon  hav- 
inc:  ferved  in  the  militia,  &c.  may  fet  up  any  trade  as  freely 
and  with  the  fame  provifions,  and  under  the  fame  regula- 
tions, as  any  inariner  or  fipldier  coutd  do  by  virtue  of  the 
2 2d  Geo,  II.  And  that  nofuch  miiitia-man  (hall  be  liable  to 
be  removed,  fcc.  This  tiX  being  mzAtmpari  maierid  with 
the  22  Geo.  IK  and  exprefsly  referring  to  it,  may  be  con- 
fidered  as  incorporated  with  it;  and  ttiat  relates  to perfinr  in 
trade^  but  not  to  common  labourers,  who  would  not  fufFer 
the  fame  inconvenienoies  as  the  former,  for  they  might 
cafily  find  employment  wherever  ihey  might  happen  to  be. 

Bu(.L£R,  J. — If  the  Legiflature  had  ufed  any  words  giv- 
ing thefe  privileges  generally  to  all  militia-men,  I  (hould 
fiot  have  been  inclined  to  confine  the  operation  of  them; 
being  of  opinion,  that  it  would  be  the  wifeft  law  that  could 
be  madf  on  this  fubjefi,  that  no  perfon  (hould  be  removed 
till  he  is  afiually  chargeable.  Rut  as  the  Legiflature  has  not 
faid  fp,  we  cannot  make  the  law.  The  firft  argument  is, 
that  every  miliria-man,  who  has  a^ually  ferved  and  i^  mar- 
ried, is  entitled  to  t>vo  privileges :  but  that  is  doing  great 
violence  to  the  v^ords;  fpr  then  we  muft  fuppofe  that  two- 
thirds  of  this  clauf^  in  the  ad  have  no  meaning.  But  in 
confidcring  the  defcription  of  the  perfons  intended  to  be  be- 
nefited, every  part  of  the  claufemuflbe  attended  to.  For 
the  privilege  given  in  the  firft  part  pf  the  fedion  is,  that 
fuch  a  militia- man  may  fet  up  any  trade  in  any  town,  Arc. 
as  freely,  and  with  the  Amne  prpvifionS|  and  under  the  fame 
regulations,  as  any  mariner  or  foldier  can  do  by  virtue  of 
\\\t  22  Geo.  II.  entituled,  <<  An  Aft  to  enable  fuch  officen,  &c. 
^0  exercife  trades:*^  then  this  flatute  goes  on  to  fay  that  no 
fuch  miiltia-man  Ihall  be  liable  to  be  removed  out  oijuek 
town.  The  word  <'  fuch"  is  material  in  both  thefe  places. 
The  firft  means  fuch  perfons  as  have  ferved,  are  married, 
apd  have  fet  up  trades ;  the  other  refers  to  the  town  vdiere 
they  are  to  exercife  the  trades.  I  agree  that  a  miUiia-man 

who 
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who  has  ferved^  &c.  cannot  be  removed  before  he  has  Tet  op 
the  trade,  if  he  go  there  for  that  purpofe ;  for  he,  who  is 
privileged  morando,  is  privileged  eunda.  Thisqueftion  there- 
fore is  extremely  ctcar  on  this  Act  of  ihe  26  G40  lil.  cap. 
107.  But  if  it  be  coupled  with  the  22  Geo,  II.  cap.  44.  no 
doubt  whatever  can  be  entertained  about  it ;  for  that  is  ex- 
prefsly  confined  to  perfons  exercifing  trades.  The  obje£t  of 
that  Ad  was  to  proted  foldiers  &c.  againft  the  5th  of  Etiz. 
cap.  4,  and  certain  bye-laws  in  particular  towns :  but  a  la- 
bourer is  not  a  trader  within  the  (latute  of  EUi^ahth.  The 
argument  drawn  from  the  24th  Geo.  HI.  bears  againft  the 
point  for  which  it  was  mentioned:  for  tf  the  words  of  this 
ftatiite  26th  Geo*  III.  be  doubtful,  r^erence  muft  be  made  to 
the  24th  Geo.  III.  cap.  6,  as  they  are  made  in  pari  material 
and  by  that  it  appea/s,  that  the  foldiers,  &c.  are  only  irre- 
moveable  during  the  time  they  exercife  any  trades. 

Grose*  J. — It  is  infilled,  that  a  labourer  is  entitled  to 
the  privilege  of  being  irremoveable  until  he  become  charge- 
able, if  he  has  fervcd  in  the  militia  and  is  a  married  man. 
But  if  we  read  the  titles  and  preambles  of  the  three  fts- 
lutes,  which  are  made  in  pari  materia^  there  can  be  no 
doubt  in  this  queftion.  For  they  were  paflTed  to  enable 
perfons,  who  have  ferved  their  country,  to  fet  up  trades, 
which  they  could  not  do  without  incurring  the  penalties 
of  the  ^x\\oiEliz  cap.  4,  and  of  bye-laws  in  certain  towns. 
And  my  conflrufiion  of  this  lad  a£t,  which  has  an  ex- 
prefs  reference  to  the  22d  Geo.  ill.  cap.  44^  is  that  all  mi- 
litia-men who  have  adually  ferved,  and  are  married,  ma/ 
exercife  any  trade  in  any  town  notwiihftanding  rhofe  bye- 
laws,  and  the  5th  of  Eiizahetk.  If  this  were  not  the  in- 
tention of  the  Lfgiilature,  they  would  have  faid  that,  **  all 
fniliria-men  who  have  fi^rved  and  arc  married,  going  into 
any-  town,  &c.  (hall  be  irremoveable."  But  thoi'e  are  not 
Ihe  words  of  the  ftatute.  7  herefort  I  have  no  doubt  but 
this  pauper  was  removeabic,  and  that  the  order  of  fcilions 
.  fnuft  be  confirmed. 

Orf)er  of  Seflions  confirmed. 


r»e 
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TAc  KiNc  V.  tie  Inhahitants  of  Hamstall  Ridwar?. 


CAS    E. 

Ann  Cradock,  being  fettled  at  Rudgley,  was  bound  as  2. 
parilh-apprentice  to  Sufannah  Cotton,,  of  the  fame  place; 
Mfho  alTigned  her  td  S.  Walker,  of  Hanoftall  Ridware,  with 
ivhonn  (he  refidtd  there  under  the  indenture  more  than  40 
davs,  till  the  time  of  his  death,  when  (he  was  removed  by 
order  of  two  Juftices  from  Hamftall  Kidware  to  Rudgley. 
The  indenture  was  aflfented  to  by  two  Juftices  of  the  Peace 
by  figning  the  (sLvne  fepaniteiy  \  bnt  the  two  Juftices  did  not 
ajfetit  to  er  ftgn  the  fame  at  the  fame  titne^  or  in  the  prefence 
of  each  other.    The  feftions,  on  appeal,  quaftied  the  order. 

Lord  Kenyon,  C.  J. — Perhaps  the  rule,  requiring  the 
concurrence  of  two  Magiftrates  at  the  fame  time,  may  be 
fometimes  atcended  wiih  inconvenience.  But  the  rule  has 
been  long  fcilled  to  be,  that  the  concurrence  of  Juftices  to- 
gcther  is  not  nectflary  where  the  a£l  to  be  done  is  merely 
miniflerial  \  but  they  muft  confer  together  and  form  a  JDint 
cpin'on,  where  the  aS  is  of  -jl  judicial  nature.  It  has  been 
held  (whether  rightly  fo  or  not  we  are  not  now  to  enquire) 
that  the  allowance  of  a  poor-rate  is  an  aft  merely  minijlerial -^ 
and^  that  being  once  eftablifhed,  the  confequcnce  refults 
that  the  two  magiftrates  need  not  meet  when  they  allow  the 
rate.  The  words  indeed  of  the  fedion  on  which  this  quef- 
tion  arifes  are  nearly  fimilar  to  thofc  ufed  in  the.firft,  under 
which  the  poor-rate  is  to  be  allowed t  but  when  the  nature 
of  this  cafe  is  confidered,  it  appears  to  be  one  of  the  moft 
ferious  fubjefls  that  fall  within  the  decifions  of  the  Juftices. 
For  they  are  empoweied  by  this  hSt  of  Parliament  to  take 
children  out  of  the  arms  of  their  parents,  and  to  bind  them 
out  as  apprentices  till  they  are  21  years  of  age.  The  law 
has  made  them  the  guardians  for  ihofc  children,  who  have 
nr>  others  to  take  care  of  them.  And  who  ought  to  judge 
of  the  fitnefs  of  the  perfons,  to  whom  the  poor  children  are 
thus  to  be  apprenticed?  Not  the  overfeers— they  are  fre- 
quently obfcurc  people,  and  perhaps  in  managing  the  bu- 
finefs  of  the  parifh  :»::  not  always  attentive  to  the  feelings 
of  parents.  But  the  Legiflature  intended  that  the  Magif- 
trates ftiould  have  a  check  and  control  over  the  parifti  offi- 
cers in  this  iiiftancf ;    and  in  my  mind  they  are  called  upon 

to 
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to  examine,  with  the  mod  minute  and  anxious  attention, 
the  fituations  of  the  mafters,  to  whom  the  apprentices  are 
to  be  bound,  and  to  exercife  their  judgment  folemnly  and 
foberly  before  they  allow  or  difallow  the  aQ  of  the  parifh- 
officers;  for  which  purpofe  it  is  oeceflary  that  they  (hould 
confer  together. 

AsHHURST,  J.— The  aft  of  the  Judices  in  this  cafeisjn 
its  nature  an  aft  of  judgment.  They  are  the  guardians  of 
the  morals  of  the  people,  and  ought  to  take  care  that  the 
apprentices  are  not  placed  v^ith  mailers  who  may  corrupt 
their  morals.  The  Judices  therefore  (hould  enqui'e  parti- 
cularly whether  or  not  they  ought  to  allow  the  binding  by 
.the  pari(h-of!icers;  and  I  think  they  would  be  guilty  of  a 
breach  of  duty,  if  they  implicitly  gave  their  afTent  without 
examining  into  the  circumdances  of  the  cafe. 

BuLLER,  J. — It  is  not  eafily  to  be  reconciled  with  any 
principle  of  common  fenfe  to  fay  that  an  aft,  which  is 
merely  ntinijlerialj  mujl  he  done  with  the  confent  of  two  JuJliceSm 
And  I  much  doubt  whether  the  perfons  who  brought  in  th? 
act,  (43  EHz.  cap.  2.)  requiring  the  copfent  of  two  Ma- 
g.drates  to  the  allowance  of  a  poor-rate,  intended  that  the 
ad  of  allowing  it  fliould  be  only  miniderial ;  for  it  fcems 
abfurd  to  require  the  aflent  of  two  Juftice?,  and  yet  not  to 
give  them  the  power  of  withholding  it,  if  they  fee  occalion. 
But  the  Legiflature  has  not  given  them  any  authority  tocx- 
ercife  their  judgment  upon  thatfubjeS;  and  therefore  this 
Court  has  faid,  on  the  conlUudion  of  that  datute,  that 
their  allowance  of  the  rate  i^  merely  miniderial.  But  the 
aft  of  afTenting  to  the  binding  of  pari fli-apprent ices  is 
^uxt\y  judicial  \  for,  on  appeal,  the  Judices  at  the  Seflions 
are  not  only  to  confider  the  propriety  of  binding  out  the 
apprentice,  but  alfo  whether  the  mader  be  bound  to  take 
him. 

Grose,  J. — This  aft  is  peculiarly  of  a  judicial  nature  ; 
for  the  Magidrates  are  oppointed  the  guardians  of  thofe  who 
have  no  other  guardians.  They  fliould  therefore  exercife 
their  judgment  in  this  cafe  with  great  deliberation. 

Order  of  Seflions  quaflied. 


ne 
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The  KiKG  «.  the  Inhdbltmts  6f  ALLtKDALt. 

DriMalc  and  wife  were  reifioved  by  order  of  two  Jufticti 
from  Lapabley  to  Allendale,  in  Northumberland;  SeffiooS 
on  appeal  confirmed  the  order. 


CASE. 


In  February,  1-7861  the  pauper,  John  Drifdale,  bcin|f 
then  an  unmarried  man^  not  having  child  or  children,  was 
hired  for  a  year  to  ferve  Thomas  Benfon,  at  Allendale,  from 
May-day,  1786,  to  May-day,  1787,  as  a  hind.  It  is  the 
tnflom  in  that  country  to  hire  married  men,  as  hinds,  be^ 
cairfe  their  wives  arc  bound  to  perform  (pertain  fer vices  for 
the  mafter  in  time  of  harvcft ;  and  when  the  wife  of  a  hind 
dies,  he  muft  hire  a  fenrtale  fervadt  to  perform  fuch  fervices. 
It  was  in  the  contemplation  of  both  the  matter  and  the  fer- 
Yant,  and  perfeQly  underftood  by  ih^m,  at  the  time  of 
hiring,  that  the  pauper  would  marry  before  he  entered  upon 
his  fervice.  After  fuch  hiring,  and  before  ihe  commence- 
ment of  the  fervice,  he  married  his  wife,  the  other  pauper, 
and  entered  upon  Ms  fervice  a  married  man^  and  ferved  out  the 
whole  year  a  married  man  at  Allendale. 

Bu  LLER,  J. — Neither  the  cuftom  of  the  country,  nor  the 
agreement  between  the  parties,  went  to  compel  this  pauper 
to  marry  before  he  emcred  upon  his  fervice  ;  he  was  it  li- 
berty to  do  fo  or  not  as  he  pleafed.  The  cuftom  of  the 
country  only  amounts  to  this,  that  part  of  the  fervice  is  to 
be  performed  by  a  female :  it  is  therefore  indifferent  to  the 
mafter  whether  the  fervant  be  married  or  not,  bccaufe,  if 
he  be  finglc,  he  muft  hire  fom^  female  to  perform  thofe 
fervices.  As  to  the  cafe  put  at  the  bar,  of  a  contra£t  at  an 
unreafonable  diftance  of  time  before  the  fervice  is  to  com- 
mence, that  would  be  ftrong  evidence  of  fraud..  So  if  this 
paupet*  had  been  under  an  agreement  to  marry,  and  the 
mafter  had  told  him  that  he  (hould  not  marry  for  a  month 
in  order  to  evade  the  ftatute,  that  alfo  might  be  confidered 
as  fraudulerrt.  But  there  is  no  pretence  to  fay  that  there  is 
any  fraud  in  this  cafe. 

Both  orders  affirmed. 
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Tie  KrNG»  tr.  JoHK  ClApp- 

The  overfeecs-of  Sowton  in  D«vo8y  apprenticed  a  piufer^ 
wuh  conlent  of  two  Juffices,  to  ibc  defemtant.  The  i^ 
fcmiant  appealed  to  the  Sefliona,  wIm  conftrmrd  the  aA  «f 
tbe  Juflices,  fubje6k  fo  the  opimon  o(  the  CoufL 


CASE: 

The  p^upoc  W4a  boaml  to  tb«.  dtfinnlaitt,  w4m  refiMi  is 
the  paptih  of  Piohoe^  an4  occupied  an  cftate  in  the  paridi 
of  So\yhm»  q£  the  value  of  aol.  per  mm.  upo*  \Mhid»  cbeire 
wa«  ao  hoiiji^  buit  which  was  divided  fronn  the  defesdaac's 
dweUing^boi^e  by^  the  highway.  The  apprentice  wa»  ten- 
dj^fcd  w'nh  ihe  indrtHJUce  to.  the  defendant  in  the  highway 
adjoioing  to  the  eftate  in  Sowton. 

LoRU  ICeut  Yo^,  C.  J.--k  is  highly  fit  that  this  queftion 
ihould  not  remain  any  longer  undecided.  I  remember  a^ 
much  older  eafe  than  either  of  thofe  mentioned  at  the  bar, 
in  which  this  queftion  was  difcufTed,  but  not  decided.  The 
queftion  arifes  on  the  5th  fedion  of  the  43  Eliz.  cap.  2. 
i  he  general  purview  of  that  ftatute  Was  to  make  a  pro- 
vifion  foi:  {\rt  maintenance  of  the  poor  ;  and>  the  firff.claufe^ 
in  mentioning  thofe  who  are  to  contribute  to  fuch  main* 
ttniMK^  defcribes  two  forts  of  perfon?,  namely,  inhMttmts 
and  Qccupicrs  of  landsf  ^t.  Amongft  other  provtfions  for 
tbp  poor,  the  5th  fedion.  gives  power  to  the  parilh-ofScers, 
w.ith  ttin,  aflbnt.  of  two  ^tagiftrates,  to  bind  poor  children 
apprentices  wAere  they  fiall fee  convenient,  h  it  true,  indeed,, 
that  thofe  words  cannot  be  taken  fo  generally  as  they  pur- 
porty  becaufe  they  cannot,  compet- mere  ftrangers,  who  ftand 
in  no  relation  to  the  parifh,  to  take  fuch  apprentices.  But 
I.  tihinit  that  the  context  of  the  ftatute  fvmiihes  the  means 
of-  ctrcumfcribing-  the  general  extent  of  thofe  words :  anct 
that  context  I  take  from  the  iirfi:  claufe,  whicb  impofes 
other  burdena  of  the  fame  nature  on  occupiers  of  lanis^  (^* 
at  well  at  inhabitantt.  The  general  objeS:  oi^  thea£b  wcas; 
to  compel  all  thofe,  who  had  any  property  in  the  parifli,.  tot 
cofitrihiite  their  due  proportion  towards  the  maintenance. of 
ibc  poor ;  and.the  receiving  apprentices,  ia  one  mode  of  con*^ 
tiybutifig  to  their  general  reliefs  In  conftruing  thefe  wordt^ 
I  fir  no  rcafon  for,  confining  the  power  of  binding  on>  the 
imbUtmiUQi  tiie.parilh.f  thejr  oiigfat  to  bsL  extended'  to.  per* 
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fons  occupying  lands  in  the  patijbf  though  rejiding  out  of  it* 
Then  it  is  (aid  that  if  this  conllrudion  be  put  upon  the 
ftatute,  the  party  may  be  doubly  charged;  in  the  parifh  in 
-which  he  lives  in  refped  of  his  inhabitancy ;  in  that,  in 
which  he  has  lands,  in  refped  of  his  occupation  of  them. 
]^ut  if  he  find  himlelf  aggrieved,  he  may  appeal  to  the  Sef- 
fions;  and  we  muft  take  it  for  granted  that  the  Juftices  will 
do  what  is  right.  They  are  to  adapt  the  charge  to  the  fize 
of  the  property  which  the  perfoti  charged  poffeflts :  and  thefe 
are  incidental  charges  which  fall  on  him  in  refpeS  of  that 
property.  I  remember  it  was  argued  in  a  former  cafe  on 
this  fubjed  that,  if  this  conftrudion  of  the  ftatute  were 
to  prevail,  fome  parilhes  would  diiburthen  themfetves  of 
many  of  their  poor  by  apprenticing  out  their  poor  children 
to  perfons  living  out  of  the  pariih :  but  the  anfwer  to  any 
fuch  argument  is,  that  at  the  time  when  the  43  EHz.  was 
pafTed,  the  ftatute  13  &-  14  Car.  II.  was  not  in  exiftence. 
However  the  ground  of  my  decifion  here  is,  that  this  is  one 
of  the  modes  provided  for  the  maintenance  of  the  poor  in 
this  ftatute,  which  impofes  the  duty  in  refpe£b  of  the  pro- 
perty. 

Order  of  Seffions  confirmed. 


The  King  v.  the  Inhabitants  of  Liverpool. 

Two  Juftices  removed  Samuel  Liitlemore,  his  wife,  and 
four  children,  from  Liverpool,  in  the  county  Palatine  of 
Lancafter,  to  Stourton  in  the  county  Palatine  of  Chefter. 
The  Seftions,  on  appeal,  reverfed  that  order,  fubjeS  to  the 
opinion  of  this  Court. 

CASE. 

The  pauper,  Samuel  Littlemorc,  was  originally  fettled  in 
Stourton,  and  about  16  years  ago  came  to  refide  in  Liver* 
pool ;  and  while  he  refidcd  there,  he  was  elcQed  fexton  by 
the  proprietors  of  the  feats  in  the  church  or  chapel  of  St. 
James's  a^  a  vellry  there  held  in  the  prefence  of  the  church-  ■ 
wardens,  being  recommended  by  the  ihen  fninifter  to  that 
ofiTce;  and  executed  that  office  fix  yc.irs,  lodging  all  the 
while  in  theparifh  of  Liverpool.  The  boundary  between 
Walton  and  Liverpool  is  in  the  chapel  yard  ot  St.  James'tf 
thechu.ch,  and  part  of  rhe  church-yard,  ftands  in  the  pt-' 
ri(h  of  Wnitoni  and  the  other  part  of  the  church-yardis  ibvl;^ 
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the  pariih  of  Liverpool:  but  not  any  corpfe  was  ever  buried 
in  that  part  of  the  church-yard  which  lies  in  the  pariOi  of 
Liverpool,  whilft  the  pauper  executed  the  office,  though 
corpfes  have  been  hurled  there  fince.  The  inhabitants  of  Li- 
verpool, feat-holdcTs  and  others,  conftantly  attend  the  church 
of  St.  James's,  in  proportion  of  fifty  to  one  of  any  other 
parifti  or  place. 

Lord  Kknyon,  C.  J.— There  is  nodoubt  but  that  part 
of  the  office  of  Tex  ton  confifls  in  digging  graves:  this  1%- 
different  from  that  of  the  facrift,  which  is  an  office  fcarcely 
known  fmce  the  Reformation,  except  in  feme  of  the  ca- 
thedrals; whofc  duty  it  is  to  take  care  of  the  facred  vcft- 
ments.  And  it  is  as  clear  that  the  office  of  fexton  is  a 
public  office  within  the  meaning  of  the  3d  of  fT.  &  iW. 
cap.  [  I.  f  6  In  this  cafe  the  church-yard  lies  in  two  pa- 
rilhcs,  and  the  fexton  gained  a  fetilement  in  that  in  which 
he  refided. 

Per  Curiam,  Order  of  SeiTions  confirmed. 


Tie  KiNC   •:•.  tL-  Inhabitants  of  WiTTON  ru^n  TwAM- 

BROOKLS. 


A  motion  was  made  for  a  rule  to  let  afiJe  an  order  of 
Seflions,  on  !lie  following 

CASE. 

The  pauper's  father  rented  a  tenement  of  16  1.  a  year  in 
Witton,  Chefter,  and  refided  upon  it  above  a  year,  when 
the  pauper  was  about  fix  years  old.  He  then  went  to  Mid- 
dlewick,  where  he  did  no  a^  to  gain  a  fcitlement,  and  two 
years  after  ran  away  from  his  family;  and  the  pauper's  mp-. 
ther,  taking  the  pauper  with  her  to  Congleton,  died  in  half' 
a  year,  when  the  pauper  was  left  in  the  care  of  one  Jane 
Brocdces,  with  whom  he  lived  at  Congleton,  and  worked  at» 
the  filk  mills  there.  The  ovcifcers  of  the  poor  of  Wiiton. 
paid  the  whole  or  a  part  of  his  maintenance  for  four  years 
to  Jane  Brookes,  after  which  period  the  pauper  fupportcd 
himfelf  till  the  age  of  16 ;  at  which  time  he  got  3s.  pd.  per 
weekf  and  boarded  himfelf  where  he  liked.  During  the 
time  he  lived  pauper  at  Congleton,  he  faw  his  father  twtcc  at 
the.  diflancc  of  about  four  years,  at  which  times  his  father 
dkl  not  give  him  any  thing  (except  a  pair  of  breeclua,  and 
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two-peocc-lia^iifVT,  and  a^.crvards  ihrcc  halfpna^c).  Af 
18  or  19  years  cr  ac^,  the  pniper  vent  from  Ccngleton  to 
Sheffield^  and  hrreti*  Mmfdlr  iar  four  vears,  by  whidi  hit  iag^ 
however,  he  gained  r>o  ftttlemeot.  He  heard  that  his  fa- 
ther had  beeo  to  enquire  after  hin  at  Congleion,  and  ihAk 
he  then  lived  at  Dunham,  to  which  place  the  pjuper  went 
to  fee  him,  and  was  at  that  time  23  years  of  age,  and  mar- 
ried It  appeared  that  the  (aiker  had  made  fnch  cm^niTy  as 
abofementioned  after  the  pauper  frani  his  d^ighter  (the 
pauper*!  fifier)  with  iaiCBt  as  he  faid  to  give  him  a  fiuic  of 
cloaihs,  as  he  bad  dene  le(s  (or  the  pai^r  than  any  of  hia 
cfaiyreiL  it  appeared  that  the  faiher  had  married  a  llscoiid 
wife,  and  held  a  cencment  in'Dtmham  of  11  i.  a  year,  And 
had  Kfed  npon  k  eight  years  when  his  (on  wem  t6  fee  IVMa 
there  as  above ;  upon  which  vifit  he  ftaid  only  one  hour, 
aand  never  (irw  his  faiher  at  any  lime  but  as  above.  UpM 
the  above  fads  the  Juflices  at  the  Chefter  Seflioas  were 
of  opinion  that  the  fettlement  of  the  pauper  George  Hewtt 
was  at  Witton,  that  p'ace  appearing  to  them  the  left  fectlc- 
ment  the  pauper's  father  had  whiill  the  pauper  remained  a 
part  of  his  tarn  ly  :  aid  they  confirmed  an  order  of  two  Juf- 
ticcf,  by  which  the  pauper,  and  his  wife,  and  family,  were 
removed  from  Stockport  to  Winon. 

It  was  argued  in  fupport  of  the  order  of  Seflions,  thai 
the  pauper  uas  emancipated,  becaiife  his  father  had  no 
domicile^  of  wh«ch  the  pauper  could  be  a  member,  after  he 
wa«  8  ^ear*-  of  age. 

Lord  Ken  yon,  C-  J. — It  was  never  conceived  in  any 
cafe  that  a  fon,  who  was  only  1 6  years  of  age,  and  who  hj«d 
not  gained  any  fctrlcment  in  his  own  right,  was  not  part 
of  his- father's  family.  The  cafes  of  emancipaiion  have  al- 
ways been  decided  on  the  circumAances  eitlier  of  the  fonV 
heinfif  11,  or  married,  or  having'  gained  a  fettlement  in 
his  (j»wn  right,  or  (as  in  the  cafe  of  the  foldier)  haiving  con- 
liaOc'd  a  relation  which  was  inc-nrnfiflcnt  with  thft  idea  ot 
Ki»  being  in  a  fuhordinate  fituarion  in  his  father's  family. 

BtJLLER,  J.—  H<'r«  the  pauper  remained-umlerihn  power 
cS:  his  father  the  whole  time. 

Scr  curiam.     Hole  ahTolute ;  oidcroi  r<bl7ums  cviajhed. 
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7^  KiKG,  V.  T.  Carlyon,  Clerk,  otidAmther. 

Upon  an  appeal  to  the  C2sj2rter-Seflions  of  CoxtivrM^ 
againft  a  rate  for  the  poor,  they  coofirmed  the  rate,  fubjeft 
to  the  opinion  of  the  Court. 

CASE, 

The  appellants  were  the  proprietors  of  the  titbe-fheaf  of 
the  parifh  of  Paul,  and  alfo  of  one- tenth  of  all  fifh  taken 
within  the  patiih :  and  that  they  and  their  tenants  were 
rated  as  follows : 

£.  s.    d. 

The  Rev.  Thomas  Carlyon  and  Mrs.  Veale, 
the  redorial  tithe  of  pilchards  -  -         o  19  loj^ 

Edward  Paddy  (who  was  a  tenant  to  the  ap- 
pellants) for  the  tithe  of  the  hook-fifli,  and  all 
other  fifli,  except  pilchards  and  herrings,  in  the 
village  of  Newlp,  which  lies  in  the  pariih  of 
Paul o    5    3J 

Benjamin  Harry,  Richard  Wright  and  Co. 
who  were  alfo  tenants  of  the  appellants  for  the 
tithe  of  hook-fifh,  and  all  other  (ifh  (except  pil- 
chards and  herrings)  in  Moufholej^  alfo  within  « 
the  faid  parifh              -             -    '          -            024 

John  Glaflbn  (who  was  alfo  tenant  to  the  ap- 
pellants) for  the  tithe  of  (heaf        -         -*  o     J  10 

The  queftion  was  the  rateability  of  this  property;  and  ic 
having  been  always  rated  in  this  parifli,  and  being  a  pro- 
perty yielding  a  certain  annual  profit,  the  Seifions  were  of  opi- 
nion that  it  was  rateable. 

Lord  Kentok,  C.  J.— This  queftton  is  decided  by  the 
exprefs  terms  of  the  KQi  of  Parliament ;  which  after  men- 
tionif^  parfons  and  vicars,  in  the  number* of  the  perfons 
who  are  to  contribute  to  the  relief  of  the  poor,  emmierates 
(among  other  things)  tithes  improprieie,  and  propridtions  c/ 
titksf  in  refped  of  which  the  rate  is  to  be  made.  And  in- 
deed the  fpirtt  of  the  law  coinddes  with  the  words  of  this 
ftatute.  For  the  Legiilature  intended  that,  when  rates  are 
made  for  the  relief  of  the  poor,  every  perfon  (hould  con- 
tribute according  to  the  benefit  which  he  receives  within 
the  parifli.   Here  the  parties  receive  a  certain  benefit  arifing 
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Tmu?!  i-.c  i\V.Q  of  uA\  in  this  parUhf  and  run  no  rilk  whtt- 
r^'.r.  lhx;n  ii  i..  f-.U  that  only  property,  which  is  ufiUe, 
r.' 'ilii  be  ra!cii:  biit  I  tfiihk  that  is  carrying  the  rule  of  cx- 
c.ivprlcn.too  iar;  for  oblations  and  oth^r  offerin^^  wlvch 
corftitutc  the  rcCloi  ial  or  viQinai  dues,  are  rateable. 

ELM,rER,  J.— ^iippofing  the  Bttiermeh  are  npt  rateaWCt 
for  ilie  fifhcauglit,  the  cafe  of  Rowls  v.  Grf/x,  Cbwp.  451, 
governs  this.  J  or  though  the  owner  of  lead  mines  is  not 
liaWc  10  be  ratcil  for  iHcm,  yet  his  leflee,  who  runs  no  rilk, 
is  rateable  in  refpccl  of  the  profits  arifin|j|  {com  ht  and 
cjpc.  So  here  ttie  peVibps  entitled  to  the  tithe  of  fUb  run  no 
rill;,  and  their  profit  is  certain  :  therefore^  for  that  certain 
profit  I  think  ihcy  are  liable  to  contribute  to  the  poor-rates^ 

Order  of  Seflions  confirmed. 

Tie  King  v.  Wsb^t^r* 

This  was  an  appIi(;at.V2n  for  aa  isfgrmatioa  againft  the 
iUendant,  wtici  was  a  Ji|fl;tce  of  the  iSuKse  fof  Devon,  for 
iuving  improperly  cohvid^d  v^  perfpd  (or  kiUi^g  a  hare  ^ 
\\hidi  cdnviSioti  was  afterwards qua(hediit the. Seflions. 

Without  going  into  the  merits  it  wa?  contended  aga'uift 
lae  rule,  that  the  party  GQnvi£Udi  before  he  applied  for  ao 
i:.lormation,  Ihouid  have  made  an  exculpatory  affidavit,  de« 
n  ying  the  faft  of  which  he  ha<t.beeil  charged^ 

Lord  Kenyok,  C.  j. — Thequeftionisnot  whether  thq 
doors  of  jufticc  fliaH  be  (lopped,  but  wbiether  juftice  (ball  be 
approached  by  this  particular  avenjue.  If  the  dcfcindant  haa 
afted  improperly,  however  guilty  the  parly  applying  might 
be  of  the  charge  which  waa  imputed  to  him,  there  are  other 
Avays  open  to  him  for  redrefa.  Bat  we  caoinot  interfere  iq 
this  particular  nanner,  accordiiig'to  the  eftabliihed  rules  o£ 
the  Court,  without  an  affidiivit,  from  the  party  complain- 
ing, that  he  ia  innocent  of  the  fad  yiixh  wh'rqh  he  was 
charged.  I  remienaber  an  apptvcatioti  of  this  fort  made 
mai^y  .years  ago-againft  Sir  John  Fielding^  for  haying  iffued 
a  warrant  agaioO;  one  Befroml,  upon  a  chari^e  againfi  hin 
[not  upon  oath]  by  the  Duke  of  Marlboroegb  for  ff^ndiag 
threiiteping  Ittti^rs  to  e.xtort  a^ney  from  the  Duke.  But 
the  information  was  denied  for  want  of  fock  an  ezculpalor; 
affidavit  f^om  Becnardk 

AsHHURsT,,  J.r-ifaid  tlie  Counhad  frequently  reqiiireU 
exculpatory  affidavits  from  perfiwis  who  applied  for  irfar- 
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mations  for  Hbehf  andhad  reibred  to  interfere  becaufethey 
were  not  made.  Thofc  cafes,  he  though^  could  not  be 
cKffinguiflied  from  the  prefent  on  principle,  becaufe  the 
Court  did' not  interfere  on  account  of  th6  tndividiuds  con- 
cem^^  but  for  a  breach  of  the  puHic  peace; 

Rulc'difcbarged; 

TAe  KWG  V.  tie  Inhabitantt  ofJSwrow. 

John  Renwood-f  his  wife,  itnd  three  children,  were  re- 
moved fVom  Ufton,  Berks,  to  Mbrtimer,  Sbutliampton  :^ 
and  the  Seflions  difbhargedthe  order  oFremovali  ftibjeft  tm 
the  opinion  of  the  Courton  the  following 

CASE. 

Johti  Hen  wood-,  the  pauper,  originally  fettM  at  Uiton» 
canre  to  refidb  with  his  father  Jbhn  Henwood»  about  2}' 
years  ago,  on  a  cottage  and  premtfes  at  Mortimer,  Hants^ 
which  his  father  had  occupied  feveral  years.  By  indenture 
or  deed  of  feofftneut,  datol  loth  Ofiober  1766,  with  livery 
of  ftifin  indorfed,  and  duly  executed,  in  cmftd^raiicft  ofna* 
turd  hve  and  afv^ion,  and  of  lo  L  to  Um paid  by  the  pauper, 
John.  Henwood,  the  father,  granted,  enfeofied,  and  con- 
firmed, the  faid  cottage,  &c.  to  the  pauper  in  fbc.  About 
three  years  and  a  quarter  afterwards,  the  pauper  obtained 
from  the  pariih  of  Ufton  a  certificate  dated  i(V  January  1 770, 
duly  figned,  certified,  and.  allowed,  acknowledging  that  he 
and  his  wife  and  family  were  inhabitants  legally  fettled  in 
Ufton.  And  the  pauper  afterwards  occafionally  received 
relief  from  Ufton  during-  his  refidence  in  the  cottage  at 
Mortimer.  The  father  of  the  pauper  lived  with  the  pauper 
upon  the  premifes  till  his  death,  which  happened  about 
eight  years  ago.  The  pauper  was  his  eldeft  fon  ami  heir  at 
law,  and  continued  10  refide  upon  the  preroiJcs  until  the 
year  I789.  The  pauper  by  leafe  and  releafe  dated  15th  and 
1 6th  February,  1788,  conveyed  the  fanoe  prcmiies  to  John 
Stert  for  50I.  which  fum  appeared  upon  evidence  to  be  a 
fatisfafiioit  fbr  a  debt  due  for  neoeflartes  provi<icd  by  Steri^ 
fbr  the  pauper  and  his  family,  and  for  money  lunt.  'J'hc 
pauper  being  afterwards  turned  out  of.pofleflion by  Seen,  to 
whom,  after  the  fale^  he  had  become  a  tenant,  returned  to 
UftODi  and  wis  removed  to  Mortimer. 

Ts  It 


a 


» 


/^ 


276  Sessions  Cases. 

I:  'A-;:s  arfucd  in  fuppoR  of  the  Order  of  SeflioDSy 

'Ir.-^i  i:.::  was  a  purckafe  for  money  within  the  pch  G 

i»;:.  7.  and  therefore  gave  no  fetiiement ;  adij.  That 

f^  CLitificace  given  by  Ufton  to  the  pauper,  was  condi 

^igainft  the  parifli  granting  it. 

"Lord  Kesyok,  C  J. — There  is  nothing  in  either  ol 
^^  pointft  made  at  the  bar ;  the  iirft  of  which  has  been  fei 

j  thefe  forty  yean,  and  the  other  near  a  century  pad  (  Fo.  a 

I  In  Rex  V.  MarwsoJ,  it  was  contended  that  purckafe  u 

\  the  9th  Gf«.  I.  cap.  7.  was  10  be  underftood  as  contn 

tinguilhed  from  defctnt ;  as  in  a  former  cafe,  Rex  ▼.  & 
iTtdgewcrtk,  (ipon  the  fobjefi.  But  the  Coun  exploded 
idea  ;  and  faid  that  the  Legiflature  only  intended  toprr 
perfons,  who  made  fmall  purchafes  for  pecuniary  confid 
tions,  from  gaining  a  fettlement ;  but  that  donations  f 
a  father  to  his  child  did  not  come  within  the  ftatute.  Y 
in  this  cafe  we  are  bound  to  take  notice  that  this  con^ 
ff  j  ance  was  in  confideration  of  natural  love  and  affeBion  as 

1 1  as  lol.     And  we  cannot  fuppofe  that  lol.  was  the  real 

I  j  luc  of  the  eftate,  for  there  are  circumftances  in  the  caf 

^i  ihew  the  contrary  :  the  cafe  itfelf  dates  that  it  was  af 

wards  fold  for  50I.    Perhaps  the  loK  was  taken,  bea 
the  father  had  fome  other  child,  upon  whom  he  wifhec 
* '  beftow  fomething  arifing  out  of  this  eftate,  and  he  took 

' '  mode  of  doing  it.    This,  being  a  donation  from  a  fathe 

;  a  fon,  is  clearly  not  a  purchafe  within  the 9th  Geo.  Leap 

.  \  notwithftanding  part  of  the  confideration  was  in  money. 

\  the  other  point,  not  the  fmalled  doubt  can  be  entertain 

for  though  the  certificate  was  condufive  at  the  time,  it  ^ 
afterwards  done  away  by  the  pauper's  refidence  on  his  c 
property  at  Mortimer. 

Order  of  Scfiions  quaflied 


B  A  LL  ^>.  H  ERB  £  RT. 

Ti:is  v.v»r  an  adion  of  trcfpafs  for  breaking  and  entei 
>^c  plaintitfs  clofe,  being  part  of  an  artificial  bank  adjc 
inr  .10  the  riVcr  Ouze,  in  Norfolk,  and  treading  down 
gra'^  with  men  and  horfes,  and  rowing  certain  baizes. 

PIci,  that  the  port  of  Lynn  hath  been  immemorial! 
commcn  and  public  port,  and  that  the  river  Ouze  hath  t 
i:«inicmoria!ly  a  pnblic  King's  highway  and  navigable  riii 
tliat  this  clofe  hath  been  immemorially  part  of  the  bank 
"<:;  j  adjoining  the  faid  highway  and  navigable  river. 
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The  general  queflion  was,  whether,  at  common  law,  ths 
public  have  a  right  to  tow  veflels  on  the  banks  of  either  fide 
of  a  navigable  river  ? 

Lord  Kenyon,  C  J. — I  remember  when  the  cafe  of 
Peirfe  v.  Lord  Fauconherg  was  fent  here  from  the  G>urt  of 
Chancery,  it  was  the  current  opinion  of  Weftminfler  Hall 
that  the  right  of  towing  depended  upon  ufage*  without  which 
it  could  not  exid.     It  has  been  faid  that  this  jtght  now  In 
queftion  is  of  great  importance  to  the  navigation  through  fc- 
veral  counties ;  now  if  this  navijgation  has  been  carried  on 
for  a  feries  of  years,  and  this  right  of  towing  conflantly  ex« 
ercifed,  there  would  be  abundant  ufage  on  which  it  might 
be  fupported.    But  ithat  is  abandoned,  and  the  defendant  re- 
forts  to  the  common  law  right.     Now  common  law  rights 
are  either  to  be  found  in  the  opinions  of  lawyers,  delivered 
as  axioms,  or  to  be  colleded  from  the  univerfal  and  immc« 
morial  ufage  throughout  the  country.     That  the  right  now 
in  queftion  is  not  to  be  colIeSed  from  the  unanimous  cur- 
rent of  authorities,  is  manifeft.     Very  little  is  to  be  found 
in  the  books  upon  the  fubjed,  the  whole  of  which,  down 
to  his  time,  Lord  Hale  has  colleded ;  and  aftet  comment ihg 
upon   it,  he  feems  to  have  formed  an  opinion  agalnft  the 
right :  for  he  fays  that,  where  private. interefts  are  im'olved 
in  the  queftion,  they  (hall  not  be  infringed  without  a  far 
tisfadion  being  made  to  the  parties  injured.     But  on  what 
ground  can  a  common  law  right  ftand,  if  fatis&dion  is  to 
be  made  for  the  enjoyment  of  it,  and  that  fatisfadion  not 
afcertained  :  it  muft  refolve  itfelf  into  an  agreement  between 
the  parties,  and  cannot  be  cqnfideried  as  a  right  to  ufe  the  . 
banks  indefinitely.     And  fonrie  of  the  paflages  in  Lord  Ilukf 
which  feem  to  favour  the  conunon'law  right,  are  rather 
applicable  to  banks  of  the  fea,  and  to  ports^  ai^d  it  is  part 
of  the  King's  prerogative  to  create  ports,  which  was  lately 
exercifed  at  Liverpool.    Then  is  this  bottomed  on  imme- 
morial ufage  :  the  right  is  not  clairi^ed  on  one  ftde  or  the 
other  as  is  moft  convenient,  but  on  both  (ides  of  the  river* 
But  that  is  diredly  contrary  to  common  experience ;  for  if 
we  look  at  any  of  the  great  public  rivers,  we  (hall  find  that 
it  is  not  ufcd,  although  it  would  be  highly  convenient  to 
the  perfons  u(lng  the  navigations.    On  the  contrary  the  na- 
vigators are  obliged  at  fe veral  places  topafs  from  one  (idc 
of  the  Thames  to  the  other  with  great  inconvenience  and 
delay;  that  is  the  cafe  by  the  Duke  of  Montaguc^s  gardens 
between  Richmond  and  Kew,  and  in  various  other  parts. 
Such  is  the  right  on  that  river,  the  quantum  of  which  is  af- 
certained bv  the  ufage.   I'hat  there  is  fuch  a  cuftom  on  moft 
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of  tlic  navigable  rivers  noperfon  doubts,  -but  fiill  the  right  is 
founded  fdlcly  on  tfie  cuflom  j  but  here  fhe  claim  is  fet  up  with- 
out any  ciiftom  at  all.  The  authorities  which  have  been  men- 
tioned are .^ try  few.  The  cafe  in  Loril  Raymond,  725, 
rhuiigli  before  an  cininent  Judge,  was  only  a  nifi  pritu  dc- 
c  ill  on*  It  is  a  Oiort  note  taken  by  Lord  Kaymond,  when 
he  w:is  very  young:  not  even  thie  name  of  the  cafe  is  given ; 
and  it  docs  not  appear  what  the  Cafe  was,  or  how  the  quef- 
tinn  aiofc  :  I  rather  think  the  principal  x^ueflion  tliere  -was 
whether,  w  hen  a  right  of  palTage  was  alcertamedy  and  that 
was  foumUroui'y  the  partjr  entitled  might  not  go  on  the 
adjoinirs:land.  However,  at  moft  it  is  only  an  opinion 
delivered  at  ////7  f^riut ;  oppofed  to  which  is  tliat  of  Lord  Ch. 
J.  W  ilks  in  the  cafe  cited.  And  Lord  Hardwlcke^s  opinion 
ua>  ajrainft  the  right^  as  is  evident  from  the  manner  in 
vI'IlIi  le  fent  the  c^tcof  Peirfew.  Lord  Fauconhergy  into  this 
CoiTt,  wl.ich  was  very  fiilly  confidered.  Therefore  onthefe 
:ui.]:oritie.s  on  the  filence  in  the  books  refpeding  this 
CDiTunon  law  j\s\\ij  »nd  on  account  of  the  extreme  inconve- 
nitnce,  to  ^\Iiich  individuals  haying  lands  adjoining  the 
public  rive- IS  ivnuld  be  fubjeft,  I  cannot  bring  my  mind  to 
t:iy  ihat  tlic  defendant's  judification  can  be  fupported.  Per- 
haps fnialU'vidence  of  pfage  before  a  Jury  would  eftablifli  a 
right  by  Luftom  on  thfc  ground  of  public  convenience  :  but 
tiie  right  here  claimed  extends  to  every  bank  of  every  Davi- 
gaMe  river  throiighout  the  kingdpm. 

AsHvruusT,  J. — I  am  of  opinion,  firft,  that  no  fuch  ge* 
jicriil  right  exifts  as  that  clainnl^d ;  apd  fecondly,  if  any  qua-- 
iifud  right  could  be  fupported,  the  defendant's  plea  is  not 
adapted  to  it.  As  to  the  firft :  it  Teems  extraordinary  (if 
there  be  any  fuch  right)  that  it  is  not  defined  with  greater 
t  eriainty  in  any  of  our  law  books.  For  it  is  a  right  that  in 
its  nature  muft,  if  it  exifted,  be  fubje£t  to  fome  rellridions; 
ns  tl.at  it  fliould  be  cxercifed  only  on  one,  and  that  the 
motl  convcjiicnty  fide  of  the  river :  for  it  would  in  niany 
inlbnces  be  a  very  oppreflive  right  if  it  could  be  claimed  an 
hthJitUsf  and  yei  the  defendant's  claim  would  go  to  eftablilh 
a  right  on  both  Pdes.  The  infiances  which  have  been  mcn* 
lioned  v.hcrc  the  right  of  towing  has  been  given  by  fevenl 
Afls  c»i  I'arrninient  alfo  negative  the  idea  of  general  right; 
for  we  are  not  to  fuppofe  that  rights  fhould,  from  time  to 
time,  have  been  given  by  the  Legiflature  which  exifted  be- 
i'ore ;  and  it  ib  no  anfwer  to  fay  that  fuch  provifions  were  ^ 
iiiflrivd  ex  abumlaitti  vuutela.  And  the  reafon  afligned  by  the  ' 
(lckni!;int%  counfcl  why  fuch  a  right  was  given  by  the  24tli 
6V;.  11.  cap.  b,  nalmely,  becaufe  that  part  of  the  river  was^ 
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not  navigable  before,  is  not  iatist^^ory  ;  for  wjbcQ  .once  a 
river  becomes  navigable,  or,  in.  other  words^  when  it  i* 
.made  a  conamon  .bjigbway  for  all  the  king's  fubjccls,  tiut 
right  would  ionmedtately  attach.  Oa  xha  general  ground 
^ereiore  I  think  no  general  right  of  towing  exifls.  But 
Chen  it  was  contended  ths^t  a  eight  niight  be  fuppqrted  on 
jnakiog  a  Tcabnable  oompenfation  to  tl)e  owner  ot  .the  land. 
XtordHale  touchas^faisr'^tyery  tenderly  {  for  heUys  ihat 
It  does  Jiot  e^ift  without  makiag  a^reafonablu  futistadioti. 
But  it  is  not  abecedary  to  enter  into  that  queftion  Itcrc;  be- 
caufe,  if  it  were  a  Tight /ai  jvmi/9,  it  ought  to  have  been  (o 
clainied  in  pleading.  And  even  if  focfa  a  right  txiikd,  ihe 
party  fhould  either  pay  or  tender  a  rc»fonal>Ie  fatisfaniun 
in  order  to  give  him  that  right.  For  it  would  be  to  no  pur- 
pofe  to  give  the  owner  merely  a  rigiit  of  acUun  to  recmer 
that  conopepEation,  when  it  is  to  be  tni'orced  a^ainil  ftrangcrs 
fuining  by»  whom  tfier  owner  cannot  know^  and  u-iio,  pcr- 
liaps,  may  be  fordgnepi. 

BuLL£R»'J« — The  dciei:Jant*s  plea  0:1  this  record  rcfls 
wholly  on  a  general  comnv3n  law  rislu  ;  in  deciding  which 
It  is  not  neceflfary  to  go  into  the  qudlion,  which  has  been 
xnade,  refpeSing  the  mode  of  pkadtiig.  This  being  claiiued 
.as  aconmaon  law  right,  it  can  pi;Iy  be  proved  to  exill  by 
one  of  the  ways  mentioned  by  noy  Lord*  As  to  the  getKral 
u(age  throughout  tlie  kin^jcdom,  of  which  the  Court  is 
jobiiged  to  take  tiotice,  1 1 i.t  clearly  doqd.uot  crM.  Then 
the  queftion  is,  whether  in  our  books,  or  on  rcc:krJsy  that 
right  is  cftabH^hed  for  which  th^  d^fi^ndant  cotucnd-.  The 
^e  in  Lord  Raymond  is  a  very  loofc  and  in.iccuratc  note. 
Aopther  authority  cited  is  ihc  paiTa^e  in  BraCton,  and 
x)uoted  byCallis:  that  plainly  s^pcais  to  1ki\c  been  taken 
from  Jufiinian^  and  is  only  pan  of  the  civil  law  ;  and  \vhe« 
tfaer  or  not  that  has  been  adopted  by  the  common  law,  is 
xo  befeen  by  looking  into  uur  books ;  aiui  ilv^rc  it  U  not  to 
bcioiind.  Callis  compares  a  navigable  river  to  an  highway  ; 
but  no  two  cafes  can  be  moic  di(linct.  hi  the  litter  cai'c, 
4f  the  vray  be  founderons  anil  out.  of  repair,  the  public 
have  a  right  to  go  on  the  ndjoining  land:  biit  if  a  river 
&ould  happen  to  be  choaked  up  with  mild*  that  would  not 
give  the  public  a  right  to  cut  another  pailkgc  thtougli  tJic 
adjoiniiig  lands.  1  hcrefore  I  <am  of  opinbu  that  no  com- 
mon law  right  of  to\>'ii>g  exifis,  But  I  with  not  to  be  pre* 
eluded  by  this  detcrminiitian  fro|n  giviag  an  o|>xTiioD  on  the 
queftion,  which  ha:;  been  made-OQ  the  pleadings,  Whenever 
U^indiarife  in  fuiuriv    At.prcfent  Jl  cannot  m[iw  :^vitll 

what 
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what  hts  been  (aid  on  that  head.  This  is  not  like  the  cafe 
of  toll  thorough.  The  dtftinfiion,  which  has  been  mide 
between  toll  thorough  and  toll  traverfe,  is  not  where  the 
qucftiou  arifcs  on  k  defence  nierely,  but  where  the  right  itfclf 
of  taking  toll  has  come  in  queftion.  And  the  diftindion 
taken  is,  that  the  party,  who  claims  toil  thorough,  muft 
ilicw  a  confideration  for  it,  becaufe  it  is  againft  commoo 
light.  Then  if  the  defendant  is  right  in  faj'mg  that  by  the 
common  law  he  has  a  right  to  go  on  the  banks  of  nivigaUe 
rivers,  he  need  not  (hew  any  confideration,  and  the  owner 
of  the  land  would  not  be  entitled  lo  any  fatisfadion  till  after 
the  defendant  had  ufed  the  towing-path.  Cuftoms,  which 
are  confident,  may  be  pleaded  againft  each  other.  And  the 
party  pleading  a  general  cuftom  need  not  (hew  the  modifi- 
cation cf  it,  which  is  not  inconfiSent  with  the  right  clHimed 
by  him.  The  cafe  of  Kenckin  v.  Krught^  is  ftrong  to  this 
point :  there  the  defendant  pleaded  a  cuftom  to  put  fwine 
upon  a  common ;  to  which  the  plaintifF  replied  that  he 
could  only  put  in  fuch  fwine- as  were  rung,  without  tra- 
vcrfing  the  cuftom  fet  up  in  the  plea :  and  the  replication 
was  held  good  on  demurrer,  becaufe  the  cuftoms  were  not 
inconfiflent.  Now  here,  if  every  fubjed  has  a  right  to  tow 
on  the  banks,  making  a  reafonable  fatisfadion,  it  is  not  ne* 
ceflary  for  the  party  to  plead  fuch  fatisfadion,  becaufe  that 
claim  arifes  afterwards.  And  if  it  were  otherwife,  it  would 
be  attended  with  i^anifcft  inconvenience  \  becaufe,  the  fum 
not  being  afcertained,  it  would  be  a  perpetual  difpute  be- 
tuccn  the  owners  of  the  barges  and  the  land-owners  how 
rnt;ch  fiiould  be  paid,  which  would  be  deftrudive  of  the 
v\^\ii  of  the  public,  and  the  navigation  would  be  ftopped 
s'l:  thequantum  was  afcertained.  I  have  faid  thus  much  on 
t!.v  fubjcfilcft  I  (hould  be  precluded  from  confidering  the 
c;i<Mlion,  whenever  it  (hould  arife :  but  in  the  prefent  cafe  I 
-.:m  cf  opinion  againft  the  common  law  right.  In  addition 
ro  tl.c  obfervations  made  on  the  cafes  cited,  1  think  that  the 
intLnccs  of  the  three  great  rivers  alluded  to  are  very  ftrong 
;i£!:.'n;l  the  right.  From  what  paffedin  the  cafe  of  Vermn 
V.  Fri:.\  it  fcems  as  if  Lord  Ch.  J.  Willes  entertained  a 
v.ith  that  the  public  (hould  have  this  right,  and  yet  he 
i:ojLI  find  no  legal  ground  on  which  to  fupport  it ;  for  the 
.irvlicdtion  to  parliament  in  1748,  is  faid  to  have  been  made 
V  i;h  his  approbation.  On  the  river  Trent  there  have  been 
fonic  claims  of  this  fort  of  a  more  recent  date  not  unworthy 
i^otiw^.  The  perfong  paiGng  there  with  barges  endeavoured 
to  fet  up  this  right,  in  confequence  of  which  leveral  aAions 
were  brought  againft  the  barge-owners^  whoj  on  being  ad« 
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vifed  that  they  could  not  fupport  the  right,  fuffercd  judge- 
ment to  go  by  default.  But  ihey  ftill  continued  Iheir  tow- 
ing, on  which  adions  were  again  brought  againft  (ixty  or 
feventy  perfons  at  the  fame  time,  and  then  they  abandoned 
their  claim.  The  (late  of  the  banks  of  the  Thames  alfo 
affords  a  flrong  argument  againft  this  common  law-right ; 
for  if  it  exifls,  all  the  boufes  built  on  tKofe  banks  muft  be 
confidered  as  nuifances. 

Grose,  J.— I  perfedly  agree  in  the  general  pofition,  that 
there  is  not  any  general  common  law*  right  of  towing. 

Judgment  for  the  defendant. 


Noble  v.  Durell  and  others. 

The  Jury  chofen  by  the  Court-Lect  for  the  town  of 
Southampton,  feized  upon  a  quantity  of  butter  belonging 
to  the  plaintifF,  becaufe  it  contained  lefs  than  18  ounces  to 
the  pound ;  whereas  by  the  cuftom  of  that  town  every  pound 
of  butter  expofed  to  fale  in  the  markets,  ought  to  be  of  the 
weight  of  1 8  ounces.  This  was  an  a&ion  of  trefpafs  for  (b 
feizing  the  plaintifTs  butter,  which  the  defendants  juftified 
and  pleaded  the  cuftom  aforefaid.  The  queftion,  therefore 
to  be  tried  was,  whether  this  cuflom  was  good. 

Lord  Ken  YOK,  C.  J.-— Indecidingthisqneftton,  I  wiffi 
noi  to  be  underftood  to  fay  that  a  cuftoni  may  nor  prevail 
that  butter  (hall  be  fold  in  lumps ^  or  yards ^  containing  an^. 
given  number  of  ounces :  but  the  queftion  now-  before  the 
Court  is,  whether  a  cuftom  in  Southampton,  that  a  pound 
ihall  contain  1 8  ounces,  can  be  fupported  in  law.  To  fay 
that  it  can,  would  be  to  violate  all  the  rules  of  language^ 
as  long  as  the  Ads  of  Parliament  which  have  been  cited, 
are  to  regulate  this  fubjeS.  This  has  engaged  the  attention 
of  the  Legiilature  for  five  centuries,  and  they  have  thought 
it  of  the  utmoft  importance  that  there  (hould  be  one  ftan- 
dard  of  weights  and  meafures  throughout  the  kingdom.  But 
it  is  faid,  that  there  is  no  objedion  on  the  fcore  of  reafon 
and  convenience  why  this  rule  ftiould  rK3t  be  relaxed  in  a 
particular  town  ;  becaufe,  when  the  exception  is  once  eftab- 
lifhed,  the  inhabitants  of  that  town  will  fquare  their  notions 
accordingly.  But  it  is  material  to  confider  whether  the 
exception  to  the  rule  will  be  confined  to  butter  only:  if  this 
cuftom  can  be  eftabliflied,  it  may  alfo  be  extended  to  hops 
in  Kent^  or  to  any  other  commodity  in  any  other  part  of 
the  kingdom;  and  thus  the  grcateft  confufion  will  be  intro- 
duced 
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ducec]  on  a iiibjed  that  ought  te  be particularlvplaia.  So 
one  meafure  mi^ht  prevail  at  Pooif  another  at  Dartmoulh, 
&c.  and  thus  foreign  nierchants  would  never  know  on  what 
terms  they  were  treating.  It  might  be  as  well  contended 
that  a  cudom  could  prevail  in  a  parttoular  place,  that  a  leTs 
number  of  days  than  7  (hpuld  conftitute  a  week;  or  ihat  a 
lefs  fpace  o^  gro^ind  than  an  acre  fiiould  ^be  called  an  acre. 
It  was  thenobjeded  that,  even  ruppofiiig  that  the  (latute  of 
Ufa,  VII.  applied  univerfally,  the' old  cuftoms  (hould  pre- 
vail till  the  weights  and  mea(\ires  were  Tent  down  from  the 
Exchequer,  which  was  di reded  to  be  done  by  that  a8; 
and  that  the  plaintiff  (hould  4iave  replied  that  in  point  of 
fad  they  were  fent  to  Southampton.  But  the  Legiflature 
did  not  fay  that,  till  that  was  done,  the  old  cuftoms  fhould 
prevail.  And  we  cannot  fuppofe  that  that,  which  the  Le- 
giflatuie  dire&ed,  was  not  done.  The  Ilatute  of  13  ^  14 
Car,  II.  cap.  26,  takes  it  for  granted  that  a  pound  (hall 
cf^nfifl  of  16  ounce5,  and  that  the  weights  and  fn^afures  had 
been  fent  to  the  different  parts  of  the  kingdcra.  There  are 
two  kinds  of  weights;  one  containing  12  ounces  of  a  certain 
denomination^  the  other  i|5  ounces  of  another  denomina- 
tion ;  and  it  appears  that  butter  has  always  been  fold  by  the 
latter.  Then  it  was  faid,  that  cuftoms  may  prevail  againft 
common  law :  b.ut  they  are  fuch  confuctudines  as  are  reafon- 
ablc  and  beneficial ;  but  this  is  the  revcrfe  of  both ;  for  all 
mankind  have  concurred  In  agreeing,  that  for  their  mutual 
convenience  they  Ihould  be  regulated  by  one  uniform  ftan- 
dard. 

AsHiiuRST,,  J. — The  only  ground  on  which  this  cuftom 
can  be  fupported,  is  a  fuppofition  that  the  Legiflature  did 
not  intend  to  interfere  with  the  cufloms  of  any  particular 
place.  But  that  is  totally  unfounded;  for  the  Legiflature 
fuppofed  that,  at  the  times  when  thefeveral  adspafled,  dif- 
ferent weights  and  meafures  prevailed  in  different  towns ;  to 
If medy  which  inconvenience  they  paffed  ihofc  aSs.  And  in 
none  of  them  is  there  any  refervation  of  any  ancient  cuf- 
toms ;  but  they  are  applicable  to  every  place,  directing  that 
in  future  there  (hall  be  but  one  weight  and  meafure  through- 
out the  kingdom. 

Bu  LLER,  J.— This  cafe  does  not  interfere  with  the  que(^ 
tion  alluded  to  in  the  argument,  whether  a  cuftom  to  fell 
b'.iMcr  in  lumps  of  any  particular  weight  is  good  or  not.  Tl||at 
c|ucflion  will  remain,  not  wit  hftanding  this  dccifion,  as  it  did 
bfcfoic:  and  1  have  never  feen  any  thing  in  the  A£ts  pf  Par- 
liament requiring  perfons  not  tj  fell  more  or  lefs  thftn.n 
pound.     But  t!,e  queflion  here  is,  whether,  when  a  perfoa 
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is  felling  butter  under  the  fpecific  denomination  of  z  pound, 
he  (hall  be  compellable  to  fell  more  than  a  pound.  Butter 
is  di  reded  to  be  fold  by  AyoUdupois  weight,  where  a  pound 
confifts  of  fixteen  ounces.  Then  how  can  a  perfon,  who 
profefles  to  fell  a  poifnd  of  i>utter,  be  compellable  to  fell 
more  than  a  pound?— I  am  of  opinion  that  the  cufliom  can- 
not be  fupported. 

Grosi,  J.— Of  the  fame  opinion. 

Judgment  for  Ihe  plaintiff. 


Rex  v.  inhabitants  o/AcKLitY, 


CASE. 

The  pauper,  on  Saturday  the  13th  of  OSober,  1 78  7,  bcr 
ing  three,  days  after  Old  Michaelmas  Day,  was  hired  to 
T.  Clarke,  of  Ackley,  in  the  county  of  Oiford,  to  Terve 
until  the  next  Michaelmas.  He  accordingly  continued  in 
fuch  Tervice  till  Saturday  the  iithof  Odober,  1788,  be- 
ing the  day  after  Old  Michaelmas  Day,  which  (it  being 
Leap  Year)  happened  on  a  Friday,  and  was  paid  his  wages 
and  went  away.  As  this  was  a  fervice  of  365  Days,  the 
Court  of  Seflions  thought  it  gained  him  a  fettlement  in 
Ackley,  and  confirmed  the  order  of  removal,  by  which  he 
and  his  wife  were  removed  from  Biceiler  to  Ackley. 

By  the  Court, — Here  was  no  hiring  for  a  year:  it 
is  ilatcd  that  the  pauper,  three  days  after  Michaelmas, 
contra3ed  to  ferve  till  the  Michaelmas  following;  this 
was  therefore  a  hiring  for  two  days  (bort  of  a  year.  And 
though  this  Court  has  been  extremely  indulgent  in  deter- 
mining that  ferviceff  which  have  been  in  point  of  (slGL  lefs 
than  a  year,  fhall  be  fufGcient  to  confer  a  fettlement,  as 
where  the  pauper  has  been  abfent  with  leave,  &c.  yet 
they  have  been  always  RnSt  in  regard  to  the  contrad  of 
Airing. 

Order  of  Seflions  reverfed. 


Rex 
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Rzxv.  /fc  Justices  tf/TfoRKSHiRE. 

This  was  a  rule  to  (hewcaufe  why  a  mandamus  fhouldnot 
jflue,  direding  the  defendants  to  hear  an  appeal  of  the  in- 
habitants of  Gate  Helmfley,  againft  an  order  c^  two  Juftices, 
for  the  removal  of  a  pauper  from  Strenfall  to  Gate  Helmfley 
The  order  was  made  on  the  a6th  of  November,  and  executed 
on  the  28th.  The  appellants  attended  the  next  Quarter 
SeHionSy  held  on  the  13th  of  Januaiy,  and  moved  for  leave 
to  lodge  the  appeal  and  to  refpite  the  hearing  to  the  then  next 
Quarter  Seilions.  The  following  entry  was  made  by  the 
Seflions :  **  Forafmnch  as  it  appears  to  "this  Court  that  there 
has  been  fufficient  time  fince  the  removal  of  the  paupers  for 
the  appellants  to  give  notice  and  come  prepared  to  try  this 
appeal  at  this  SeiTionsy  and  no  caufe  (hewn  why  they  did 
not  proceed  accordingly,  it  is  .ordered  that  the  motion  for 
lodging  the  fame  f  and  refpiting  the  hearing  to  the  next  ^larter, 
Sejpon/^  hereje^edy 

Ir)  fiippori  of  the  rule  it  was  contended,  that  it  was  not 
dlfcreiionary  in  the  Juftices  at  the  Seflions  10  permit  the 
parties  to  appeal;  theflatuteis  computfory  on  them,  and  fo 
fllfo  is  the  flatule  9  Geo.  I.  for  adjourning  the  hearing.  And 
though  it  was  perhaps  irregular  to  make  the  motion  to  re- 
fpite  the  hearing  before  the  appeal  was  entered,  yet  at  anv 
rale  the  Juftices  were  not  warranted  in  refufmg  to  receive 
the  appeal. 

By  the  Court. — The  Juftices  have  not  aQcd  wrong; 
for  the  motion  was  in  eflfed  to  adjourn  the  appeal.  And 
it  was  evidently  the  intention  of  the  parties  not  to  enter  the 
appeal,  untefs  the  Court  would  adjourn  it.  The  Juftices 
are  to  judge  of  the  reafonableneirs  of  the  time ;  and  in  fome 
counties  they  eftablifti  a  rule  regulating  the  time  of  notice. 
Here  it  appears  that  the  order  of  removal  was  executed  on 
the  28th  of  November,  fo  that  there  was  fufficient  time  for 
the  appellants  to  give  notice,  and  to  come  prepared  to  try  it ; 
and  the  Juftices,  who  are  to  judge  of  this,  thought  fo. 

Rule  difi^harged. 


The 
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7>!f  Trial  o/JacinthoPhararcAnthoniMurri- 
Ni,  and  Stephen  Apologie,  for  the  murder  of  Jo* 
s  £  P  H  i>  tf  Sardinian, 

Old  Bailey,  April  16,  1790. 

Jacintho  Phararo,  Anthoni  Muriini,  and  Stephen  Apo- 
logie  were  indided  for  that  they^  in  the  14th  of  March  lad, 
at  the  parifli  of  Bedfont,  feloriioufly,  wilfully  and  of  their 
malice  aforethought,  did  make  an  aflault  on  one  Jofephi, 
then  and  there  being ;  and  that  he  the  faid  Jacintho  Phararo 
with  a  certain  knife,  in  and  upon  the  neck  of  thefaid  Jo- 
fcphi,  felonioufly,  wilfully,  and  of  his  malice  aforethought 
did  cut,  giving  him  in  and  upon  the  neck  one  mortal  wound^ 
of  which  he  then  and  there  inftantly  died;  and  the  Jurors 
further  charge,  that  they  the  faid  Anthony  Murrini,  and 
Stephen  Apologie  were  prefent,  aiding,  abetting,  comfort- 
ing, aiTiAing,  and  maintaining  him  ihp  faid  Jacintho  Phararo 
to  do  and  commit  the  faid  murder. 

Mr.  M  A  z  z  I  s  G I  ivasfiuorn  Interpreter. 

Frederico  SoJari.  I  am  a  Genoefe  failor.  My  father  keeps 
a  public  houfe  :  I  landed  at  Gofport:  we  were  all  together  in 
one  fhip.  I  (hipped  myfelf  at  Genoa,  in  the  fame  fhip  with 
the  three  prifoners  and  the  deceafed,  Jofcphi;  he  rfxipped 
himfelf  in  the  iiland  of  Sardinia ;  we  were  four  days  at  qua- 
rentine,  and  from  thence  we  came  inro  the  harbour  of  Portf- 
mouth,  to  wait  for  orders.  After  I  was  difchargcd,  I 
lodged  with  the  three  prifoners  and  the  deceafed,  in  one 
lodging ;  we  lodged  there  about  fix  days. 

§nef.  Do  you  know  whether  thcfc  people  had  any  pro- 
perty at  that  tipfie  ? 

Solari.  They  received  with  me :  I  received  two  guineas 
and  a  half,  and  they  received  one  guinea  and  a  half:  I  (laid 
there  about  fix  days.  ^ 

^es.     Had  Jofephi  any  property  ? 

SoUuri.  He  had  nothing;  he  received  may  be  about  a 
guinea. 

S]fef    Had  he  any  more  property  ? 

SoldH.  He  had  property:  he  received  from  the  cap- 
tain that  came  froai  his  friends  three  joes  and  a  half, 
double  joes,  which  go  for  three  pounds  ten;  he  changed 
one  6f  them  in  Gofport  for  three  pounds  ten ;  if  they  are 
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worth  more  I  cannot  fay.  He  fpent  about  half  a  joe  in  his 
lodging;  h«  boug4iir  a  piiii- of  black. ftackuig?^  a  hat  and  9 
pair  of  buckles.  TUey  fet  out  oa  WedneiCiay,  after  dinneril 
to  come  to  London,  about  three  o'clock;,  I  do  not  recoiled 
the  day  of  the  month.  They  afked  roe  if  I  would  like  to 
fee  them  on  the  London  road?  which  I  faid  I  would: 
we  (laid  in  the  lodging  four  or  five  days,  and  my  money 
was  almoil  goocj  and  I  came  up  by  the  coach  ;  they  fet  off 
to  walk. 

^t.    Did  they  all  four  fet  oflF  together  ? 

SoJari,     Yes. 

^uei.  How  long  after  was  ii  before  you  heard  of  thty 
affair? 

Solari,  I  was  in  London  from  one  Thurfday  to  the  next 
ThurfdayjL  when  they  took  me.  I  was  afterwards  at  Bed- 
font,  andfaw  the  body.  It  was  the  body  that  was  in  com- 
pany with  tbefe  prifohers.  Before  they  (hewed  me  the 
perfon^  I  (aid  he  was  wounded  in  two  places  in  his  hand; 
and  he  had  a  filVer  lelick  which  when  I  left  him^  be  ufed 
to  wear  about  him ;  it  was  round  his  neck»  and  ufed  to 
come  before  his  bread.  He  valued  it  more  than  his  life;  I 
heard  him  fay  fo  thoufands  of  times  on  board ;  (everal  of  the 
(hip*s  coihpany  heard  him  fay  the  fame. 

Court.  Alk  them,  if  they  would  a(k  this  witoefs  any  ques- 
tions. 

Prifiners,  We  wllh  to  a(k  whether  the  pair  of  metal 
buckles  that  were  found  upon  one  of  the  prifoners,  the  de.- 
ceafed  did  nor  give  to  him  at  Gofport  ? 

Sokri,  I  waikin  a  public  houfe ;  the  three  went  with  the 
deceafed  to  buy  a  pair  of  buckles ;  if  the  deceafed  gave  him 
the  buckles;  I  did  not  fee  it. 

Stephen  Hiidfon,  1  keep  the  White  Liqn,  at  Staines.  Oil 
the  13th  of  March  laft,  about  four  in  the  afternoon,  the' 
three  prifoners  came  to  my  houfe;  the  man  on  the  right 
hand,  pitted  with  the  fmall>pox,  he  could  talk  a  Kttle- 
EngliCh^  and  1  could  underfland  him :  he  aiked  me  if  the  four 
could  have  a  lodging  ?  I  looked  at  him>  aiid  faid  they  might ; 
and  they  walked  in  all  four  t(%ether,  and  fat  do^^n  in  .the* 
box ;  they  called  for  a  pot  of  beer ;  a  pot  of  beer  was 
fetched ;  they  then  afked  for  fome  tobacco ;  I  faiJ  I  did  not 
fell  itj  but  would  fend  for  foroe;  the  dtce.iftrd  man  puiled: 
out  his  purfe,  and  gave  that  man  a  (hiltingi  and  he  gave  i(  - 
to  the.  boy ;  that  man  faid  a  fhilling^s-worth. 

S^^f'     Did  you  obferve  the  purfe? 

Hudjon.     To  my  knowledge,  as  far  as  I  faw,  I  judged  il  • 
to  be  a  kind  of  a  greafv  dirty  leather  purfe ;  but  I  never  had  it 
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\n  my  hind  ;  the  boy  fetched  a  (hilitng's-worth  of  tobaeco« 
and  brought  it  to  them  ;  they  filled  each  of  them  a  pipc„  and 
Wgan  fmoaHirtg  a  IJifle  while,  while  they  drank  their  pof  of 
beer ;  by  tliat  time  they  a(ked  what  they  could  have  for  fup- 
ptT  ?  They  afked  for  a  barber;  and  I  fent  my  boy  with  thena 
all  four  together,  to  Mr.  John  Lamb,  to  be  ftiaved.  They 
returned  in  about  a  quarter  of  an  hour,  and  came  and  fat 
d^wn  in  the  fame  place. 

^lef.     When  did  they  leave  your  houfc  ? 

Hh^,  Oh  Sunday  ntorntng,  juft  at  four  o'clock  ;  that 
is,  the  next  mornings  the  I4ih;  they  got  up  and  waked  me; 
I  goi  ep  atid  let  tllem  out ;  and  juft  as  1  let  them  out,  the 
Cbk:k  ftrtick  four. 

ii^ef.  Arc  you  furc  that  the  body  you  ftw  was  the  body 
of  the  fourth  man  that  was  at  yourhoufe  ? 

Hudfin,  I  hm  very  clear  it  was.  He  paid  every  thing  at 
my  houib;  I  received  ho  money  from  any  body  elfebut  from 
him* 

J^kA,  Lamh.  \  live  at  Stains:  I  am  a  barber.  The  four 
men  came  to  my  houfe  on  Saturday  the  13th  of  March.  I 
am  fure  thefe  art  three  of  the  nfien ;  there  were  four  in  com- 
patry  %  \  (h«ived  them  all  myfelf.  I  heard  one  was  the  perfon 
that  was  murdered,  and  I  went  out  of  curiofity ;  and  faw 
i*  was  the  body  of  one  of  the  perfons  that  was  at  my  (hop. 
He  took  his  money  out  of  a  Hack  leather  purfe;  but  par- 
tiiculars  \  could  not  tell ;  he  was  the  pay-mafter  for  all  of 
them.  I  had  no  doubt  on  the  view  of  the  body,  that  it 
was  the  body  of  ihe  fourth  perfon  ;  and  I  am  fure  that  thefe 
three  perfens  were,  in  company  with  him. 

Court  to  Interpreter,  Explain  to  the  prifoners  tiiis  evi- 
dence. 

Prifoners.     It  is  very  true :  we  gave  him  a  (hilling. 

WiiUam  Henley.  I  am  a  labouring  man  at  Bedfnnt,  about 
three -miles  and  a  half  from  Stains.  On  the  14th,  about  a 
<luarter  before  fix,  I  faw  three  men  pafs;  I  am  not  furc  of 
t-he  thtee ;  but  the  man  on  the  left  hand  walked  in  the 
middle ;  they  walked  ten  or  a  dozen  yards  at  a  diftance. 
TThepc  were  no  more  than  three.  The  man  I  -mean  is  Pha- 
raro. About  a  quarter  before  fix,  they  were  coming  from' 
London. 

Frtfrntr  Phararo,  The  reafon  I  was  behind,'  was,  I  had 
a  fore  foot . 

Court  to  Henley,  Do  yoo  know  the  place  where  the  body 
was  afterwards  found  ? 

Htntey.     Yes. 
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Slnef.  Was  the  place  where  you  faw  thU  man,  further 
from  Staines,  more  on  the  way  to  Loixlon? 

Henley.  It  was  iound  nearer  Staines  ;  it  migbt  be  about 
three  hundred  yards  from  where  1  faw  them. 

Prifoner  Murrini.  We  parted  from  the  deceafed  about 
eight  o'clock  in  the  morning,  as  well  as  we  can  recoiled^ 
near  a  bridge. 

Richard  Foot.  I  am  a  labouring  man :  J  live  at  Bedfoat : 
I  found  a  body  about  five  o'clock  on  Sunday  afternoon.  I 
faw  the  appearance  of  a  body  dragged  along  out  of  the  high- 
road, about  one  hundred  and  twenty  yards  along  a  whoU- 
field ;  it  perfedly  ploughed  up  the  way ;  there  was  a  gremt 
large  quantity  of  blood,  where  he  had  been  laid  down  under 
a  hedge;  the  ditch  was  not  deep  enough  to  bury  him;  and 
they  took  him  up  from  there,  to  carry  him  to  the  place 
to  bury  him  ;  the  blood  was  in  the  high-way  ;  there  was  no 
blood  in  the  path  where  the  body  had  been  dragged,  only 
the  print  of  one  man's  foot :  I  fuppofe  the  quantity  of  Uood 
where  they  laid  him  down  under  the  hedge,  was  as  big  round 
as  my  hat. 

Court.     Did  there  appear  much  trampling  in  the  blood? 

Foot.  No,  only  one  man's  foot,  by  what  I  could  difcem; 
there  was  not  a  drop  of  blood  all  along  the  track. 

^ef.  What  was  the  appearance  of  the  place  where  the 
body  was  depofited  ?  Was  there  any  blood  ? 

Foot.  None  at  all :  the  body  was  buried  in  fand  four  or 
five  inches  deep,  in  fand  which  had  been  carried  out  of  the 
high-road  ;  they  afterwards  pulled  off  the  grafs  off  the  bank, 
and  (hook  a-top  of  him,  and  then  the  boughs  and  bufhes  co- 
vered it. 

Court.  The  body  was  covered  with  fand  and  grafs  and 
branches  ? 

Foot.  Yes ;  where  they  flood  underneath  the  hedge^  it 
feemed  as  if  the  traces  of  foot-ffeps  had  been  fcratched  out^ 
that  you  could  not  fee  the  appearance  of  a  man's  foot,  nor  a 
horfe's  foot,  nor  fheep's  foot,  nor  any  thing  in  the  world  ; 
that  was  the  place  juff  under  the  hedge  where  they  flood. 

^jef.  Was  there  any  appearance  of  the  ground  having 
been  harrowed  up  in  the  field  ? 

Foot.     No,  not  along  the  track  where  they  dragged  hinu 

Court  to  Hud/on.  What  fized  man  was  the  deceafed :  was 
he  a  large  man  ? 

Hud/on.     No,  but  a  (hortifhman. 

^ef.     How  wa^  the  body  ? 

Foot.  It  was  laid  as  (Irait  as  ever  you  faw;  his  throat  .was 
cut;  his  left  (houlder,  on  the  bone,  was  cut  alltomummTf 
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he  was  (Iruck  over  the  head^  and  had  three  cuts  over  the  chin, 
before  ever  they  cut  his  wind-pipe;  his  wind-pipe  was  cut 
quite  through.     The  body  was  quite  dead. 

Court  to  Interpreter.  Tell  them,  on  the  Sunday  afternoon^ 
about  five  o'clock,  he  faw  the  body ;  that  it  appeared  to  be 
dragged  over  a  wheat-  field,  about  one  hundred  and  twenty 
yards  on  the  highway. 

Prifoners.  We  are  very  ferry  for  the  poor  departed  foul, 
but  we  know  nothing  about  him. 

Prifoner  Phararo.  It  is  no  reafon  why,  becaufe  the  man 
was  found  murdered,  and  becaufe  he  was  a  foreigner,  and 
we  are  foreigners^  that  we  fhoutd  be  accufed;  it  is  mofl 
likely  that  the  man  that  is  an  evidence  againfl  us,  killed  the 
man. 

Bttrmijler.   I  live  at  Bedfont.  I  faw  the  body  juft  as 

it  was  taken  out  of  the  ditch ;  it  was  Sunday  evening  I  think, 
to  the  befl  of  my  recolledion ;  if  was  a  quarter  after  five  ; 
I  have  the  remainder  of  the  clothes  that  were  left  upon  it; 
the  fhoes  were  loft,  and  the  breeches  or  trowfers,  or  what  it 
was,  were  lofl,  and  the  hat  was  lofl ;  thefe  are  the  clothes 
that  were  over  the  body  that  was  murdered.  Thefe  two 
combs  were  found  on  the  body  that  was  killed,  and  two- 
pence halfpenny  and  a  backle. 

Patrick  Sheen.  I  live  in  Great  Horfley-down :  I  know 
the  three  prifoners  ;  they  came  to  Horfley«down  New-flairs 
to  me,  on  Sunday,  between  nine  and  ten  in  the  morning : 
the  fhort  man,  Murrini,  afked  me  to  drink  a  pot  of  beer ; 
and  I  told  him  I  had  no  money ;  and  he  faid  he  would  pay 
for  the  pot  of  beer,  as  plain  as  I  can  fpeak  to  you  now  ; 
they  were  all  three  in  company ;  I  took  them  to  the  lodg* 
ing ;  they  called  for  a  pot  of  beer ;  they  gave  me  a  fhilling 
to  get  them  fome  meat;  that  (hort  man  £hewed  mehisfhip 
he  faid  he  was  going  in ;  I  faw  no  more  of  them  that  night : 
but  on  Monday  morning  that  fhort  man  came  to  me,  and 
afked  me  to  fhew  him  a  goldfmith's  (hop,  to  fell  fome  gold; 
they  were  all  three  in  company  together ;  I  took  them  to 
Tooley-flreet,  to  a  man  whofe  name  I  cannot  tell;  he 
weighed  the  piece,  but  he  could  not  underfland^  what  the 
value  of  it  was ;  and  he  gave  me  a  bit  of  a  dire&ion  to 
carry  it  to  Mr.  Smith,  and  he  gaVe  me  fix-pence  for  my 
trouble. 

Interpreter.  My  Lord,  the  prifoner 'Murrini  fays  the 
man  mufl  be  miflaken  in  point  of  the  hour,  becaufe  a  little 
after  they  came  to  London,  they  met  with  a  cobler,  who 
fliewed  them  the  way  to  HorQey-down ;  tod  before  they 
reached  there  it  was  pafl  one. 

Vol.  I.  U  Cmt 


JZ^O  tktAL    *F 

Court  to  Sheen,    R'ccollcQ  yourTdf  as  weH  ^t  f&tt  tan,  ^ 

to  the  time  ? 

SAeen.  It  was  between  <iine  at«d  ten,  as  nigh  ks  I  cift 
ftcolled. 

y^te  S^/7;i.  I  ftm  a  rj<retrrtiith  and  Ti^Iefinan :  bh  littttt* 
day  (I  think  h  W4s  the  1 5th  of  March)  iti  thfe  Foirenoon, 
the  Uft  witnefs  brought  me  a  piece  of  foreign  gold ;  tt  is  ii . 
doubloon,  fecfenicfen  ptttrty- weights,  ftiriegraths ;  it  is  worth 
three  pounds  fifteen  an  ounc6,  which  b  thre«  pcfon^  fiirt 
ahil  1  pt'nn'y,  rli*r  real  worth  of  iV;  I  gave  Mtrt  ttircffc  pourtds 
four  ihiiliii^s  f6V  it:  Murrini  was  wini  hrm;  it  was  one  of 
thoTe  two ]i::'tte  men;  I  think  it  isthemah^  I  caAnot  bt 
pofiuvc. 

Robert  Dav.'fotu  I  am  a  headborough;  and  I  attend  the 
Public-Office  in  Eaft-Shiithfidd :  1  received  information 
from  i3o\v-(lrect,  on  Monday  the  15th,  froitt  thfe  Mltgif- 
tr'ale-^ ;  In  conlVr^jiv-fice  of  which  I  went  down  fo  the  pub- 
lic ]:our^;£  \.s\\  'ry  ti:.r:i'^v»bt5,  and  ga^  foch  infcrtnat:on 
as  I  tlior.i^lit  Y.ccv:fiAr  J- ;  nothing  trafif^ired  till  the  Thurfday 
following  ;  tlicn  I  received  inforrfiatton  that  three  ptrfons 
aiifwern  L^  \\\<  i!Lfcr?{>ti^fi  I  had  given,  wtre  feeh  to  cotnc 
to  Ui  Irn  lliiii*:,  V/apnirj',  and  that  they  were  piirfued ; 
\\y<.\  i\\*^  (  r  \\-\-ri  I:.i !  i.;:.i'.j  their  cfc^pr,  ^ul  the  rhird  was 
in  ci'uoily  i\  :  Vi  i*t-«;.V  ,it  NV.ip^i"^sc:  !  v.- en t  down  in 
ccir.j?*:ii\  Willi  M/iync,  a»oi».cr  officer,  and  apprehended  the 
mhfille  pi'iiunc^,  Apolosric  ;  he  was  the  perfon  I  found  in 
vuftoJy  ;  before  ll.at  I  had  apprchcmJed  S'olari ;  and  he  on 
viiat  day  was  fVr.e  t6  Bedfont  to  view  the  btdy. 

Cuurt,  fjo ;  on  know  when  Solari  came  10  town  of  your 
kriov/ledf^  ? 

Daw/on .  No ;  he  told  us  he  came  to  town  on  the  Mon- 
day before:  I  had  given  defcription  of  tlie  three  people;  I 
had  it  in  wriiing  from  the  Magiftrates  in  Bow-ftreet ;  and 
he  being  a  foreigner,  and  had  come  from  Gbfport,  the  peo- 
p!e  !  had  fpoke  to,  apprehended  him :  on  fearching  the  pri* 
foner  Apologie,  we  found  on  hiiti  a  pair  of  trowfers  that 
were  very  bloody. 

Court.     Were  they  making  part  of  his  drefs  ? 

Dawfcn.  Yes;  they  were  what  he  then  wore;  we  took 
them  from  him,  and  locked  him  up ;  fecured  him  ;  and  ^hen 
went  down  the  river  in  a  boat,  in  fearch  of  the  other  two- 
prifoners;  wc  chafed  them  on  board  feveral  (hips,  and  o^er 
from  one  (hip  to  another,  in  the  tiers  as  they  lay  :  and  tbe]^ 
got  away  from  us  on  the  fouth  fide  of  the  water,  and  'got 
into  a  boat,  and  vrete  rowed  in  that  boat  from  that  fide  cf 
the  water  over  to  Union^ftairs  again,  to  the  tier  6f  flii|tt| 

«id 
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and  thej  got  on  board  a  Sfuoilh  (hip ;  we  fouod  them  on 
board  the  ibip^  and  fenced  hoU  of  them ;  and,  after  fome 
•  refiftance,  we  iecured  them,  and  haodcufied  thcxa  ^  we  got 
them  into  die  boat,  and  then  proceeded  to  feancb  thea^  I 
fearched  the  prifoner  on  the  T4ght  baxidt  thsLt  is,  Pharar«  ; 
and  in  his  left  hand  watftcoat  f  ocket,  I  ibund  this  purft  ;  U 
appears  to  be  a  (kin :  {like  a  dirty  Ua^er  purfi) ;  and  this 
knife,  which  appeared  then  to  have  blood  upon  it  very  frefli : 
(a  Jorge  cla^  hufe)^  i  likewtfe  ibund  this  paper  in  hia 
pocket,  which  appears  to  be  an  account  from  the  captaiia  ; 
and  in  iiis  right  hand  waificoat  pocke^  I  fouad  theb  two 
ilriogs  of  beads  (Roman  CatioUc  headt) :  I  found  nothing 
elfe  upon  him  at  that  watJi  Mayne  fearched  the  other  two 
when  we  came  up  to  the  J^ing's-Armt  in  Eaft-SmithfieM,  a 
houfe  in  which  are  lookup  xooou  appropr'uited  for  t4ie  ufe 
of  the  office;  wedeaiched  him  s^ain  there,  and  (bund  no- 
thing more  at  that  time  iipon  faim^  I  put  fome  irons  upon 
the  two  prLfoners  jn  the  right  tumd,  letrving  Anthoni  Mur« 
rini  with  a  p»cr  of  hand-coffa  only,  and  then  I  took  bind 
(Murrini)  to  foint  out  th^  iioufo  they  lodged  at :  he  took 
me  to  the  %.n  of  the  Black  fiuU  at  \he  Uckof  St.  John*a 
church,  Southwark ;  and  in  a  two  pair  of  ftairs  room  (the 
landlady  foid  that  the  pcifoner  and  two  others  lodged  there ; 
the  j>rifoner  was  prefent;  the  prifoner  took  me  to  that  room 
ashisroom^)  on  fearching  ihe.rooniy  I  found  .a  quantity  of 
wcacing'appareU  >tnd  when  we  came  down  into  the  tap- 
room, I  ^dtfired  he  would  .inform  me  of  the  diffiorent  ar- 
ticles, and  the  perfons  to  which  ihey  belonged ;  fome  he 
claimed  as  hi6  x>wn.;  .he  [picked  out  :tbis  pair  of  trowfers, 
having  belonged  'to  Pharaco^  I  brought  him  over  again  to 
the  King's-Anns,  and  there!  buought  the  {>rifonersiinlo  a 
room  ail  together^  and  I6t4hen  claim  their  property^  and 
Phararo  claimed  thefe  trowfers ;  my  reafon  for  that  was,  tha( 
thefe  trowfers  were  very  bloody. 

friffifier  PkarMfo.    Xt  is  piinL 

'Dawf9n.  Nothing  elfe  appeared  on  the  fearoh ;  the  wit* 
adft,  Solaris  .had  not  then  arrived  firom  Bedfont ;  butl 
fhatged  them  on  fufpioion.  About  half  pad  ninef  the  fiune 
.Friday  night,  Solari  returned  from  Bedfont ;  and  I  found 
-this  hat  on  the  head  of  Murrini. 

Prifmer 'Murrmi.  We  were  all  three  apprehended  tP- 
fothec,  but  if  he  fwears  that  we  attempted  to  run  away,  he 
ifMfiMrsMfe,  for  the  numient  we  faw  the  boat  coming  aloo|^ 
iidc  the  veflel,  we  made  no  reliftanoe. 

,P§i€r  Maytie.  I  am  an  officer  betongtng  tojuilice.  I 
•wrcBt  With  •Dawfon  in  ourfoit  of  thefe  mcp ;  after  a  ducp 
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of  fome  time  on  the  river,  from  one  tier  to  another,  we; 
purfued  them  Qn  board  of  a  Spani(h  (hip,  laying  ofFUnioDr 
flairs ;  there  we  apprehended*  the  prifoncrs,  after  fome 
flraggie ;  and  round  the  neck  of  Murrini  I  found  a  relique, 
a  Madona.  I  took  thefe  trowfers  from  the  middle  prifoner. 
Apologtc,  which  appeared  to  me  to  be  bloody. 

Court  to  Solan.     L«ok  at  that  hat  ? 

Solari.  This  is  the  hat  the  deceafed  wore  ;  I  went  witb- 
him  to  the  (hop  to  buy  h^  the  gentleman  piit  a  bill  in  the 
middle ;  I  a(ked  him  for  what  ?  He  faid,  we  muft  not  felF 
^Tiy  hats  without ;  I  took  tht  bill  ofF;  I  Paid,  I  fuppofe  it 
is  of  no  fervicenow?  Says  ht,  you  may  throw  it  any 
where;  it  left  a  black  mark;  and  I  faid,  that  black  mark  is 
as  good  as  the  bill.  Thefe  are  the  buckles,  that  he  had  on 
the  whole  voyage^  and  that  he  cameon  board  in.  f  cannot 
fay  any  thing  to  thofe  plated  bucklei,  becaufe  I  was  not 
with  him  when  he  bought  them ;  but  I  am  fure  the  other 
buckles  are  the  buckles  that  he  wore  on  board,  and  that  he 
came  on  board  in ;  when  he  fet  off  he  had  a  pair  of  new 
buckles  on.  That  is  the  purfe  that  belonged  to  the  de- 
ceafed; I  know  it,  becsufe  he  always  had  a  goe  tf  tobacca 
in  it;  nobody  elfe  had  fuch  a  purfe;  it  is  made  of  ram- 
(kin.  And  that  is  the  reltque  the  man  had  about  h'K  nedc 
th^  whole  voyage ;  and  when  I  left  him  in  company  with 
thefe  three,  he  had  it  on ;  nobody  elfe  had  one  on  boay] ; 
I  am  fure  of  it ;  he  faid  it  would  keep  him  from  all  dang^ 
fome  time  in  aSion.  Thefe  are  the  pair  of  trowfers  that  be- 
longed-to  the  middle  prifoner^  Apologie. 

Court.  Aft  the  prifoners,  one  by  one,  what  they  have  to 
fay,  and  whether  they  have  any  witnefles  to  call ;  tell  them 
they  now  fland  for  their  lives ;  and  the  confequence  will 
be,  that  death  mufl  follow  the  verdid  of  the  Jury,  if  it  be 
iagainfl  them. 

The  Interpreter  delivered  the  Prifoner  Phararo^s  Defence. 

They  left  the  deceafed  at  a  bridge  near  London ;  the  man 
on.  the  left  hand  fpoke  to  a  man,  defiring  to  conduft  him 
to  the  water  fide,  and  they  did  not  reach  London  till  be- 
tween eleven  and  twelve;  the  moment  they  arrived  near  the 
water  fide  they  got  into  a  hqufe,  and  afterwards  went  about 
to  find  a  (hip,  and  after  they  were  on  board  a  (hip,  that  man 
and  others  came  on  board  and  feized  them ;  thebMihiH 
who  was  a  witnefs  here,  the  laft  but  one,  offered  to  fillA 
them  a  fhip,  faying  that  he  knew  a  veflel  that  wanted  faiioHi 
Sifter  this  converfation  they  went  to  church,  andeomtiMp.  .j-jj 
from  church  they  pulled  out  a  foreign  piece  of  coin^  wUa-':  v4 
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they  defired  might  be  fold  ;  they  gave  it  to  the  old  man; 
they  went  to  feveral  places,  and  could  not  get  this  coin 
changed,  but  at  laft  did  change  it  the  next  morning ;  and 
after  changing  it,  the  old  man  kept  three  (hillings ;  and  he 
flattered  them  every  day  that  he  ihould  be  able  to  get  them 
a  (hip  ;  he  lived  upon  them ;  and  when  he  found  they  had 
no  more  money,  he  abfconded ;  he  fays,  he  will  now  ex« 
plain  to  you  how  he  came  by  this  bat,  and  things  belongii^ 
to  the  deceafed ;  they  changed  doaths. 

Prifoner  Apohgie^s  Defence^ 
I  have  nothing  to  fay  more  than  the  other. 

Prifoner  MurrinPs  Defence! 

The  deceafed  was  a  paffenger  on  board  the  veffel ;  and 
the  Captain  had  promifed  to  take  him  to  Malaga  ;  when  the 
veflel  was  near  Malaga,  whether  the  Captain  thought  he 
had  a  favourable  wind  or  not,  he  told  us  he  could  not  go 
to  Malaga ;  and  wanting  hands  on  board  the  velTel,  the  Cap- 
tain told  this  paffenger  if  he  would  take  on  himfelf  the  of- 
fice of  cook,  the  cook  Ifaould  aS  as  failor,  and  he  would 
fave  his  expences.  The  deceafed  anfwered  him  that  he  was 
not  capable :  then  the  deceafed  called  me  upon  deck,  and 
begged  me  to  afllft  him,  and  he  would  recompence  me  when 
he  came  to  England  ;  and  likewife  intreated  me  to  lend  him 
a  pair  of  fmJl  clothes,  upon  which  I  lent  him  a  pair  of 
fmall  clothes ;  and  the  evidence  Solari  was  prefent  at  the 
time  I  gave  him  the  pair  of  breeches;  during  the' voyage, 
I  never  drank  my  (hare  of  the  wine,  but  the  deceafed  and 
Solari  drank  my  wine :  we  made  our  voyage  fafe  into  the 
port  atGofport;  we  landed  together:  when  we  landed,  and 
were  difcharged  from  the  (hip,  the  Captain  did  not  pay  us 
our  due :  we  lived  on  credit  from  the  Sunday  to  the  Mon- 
day, when  the  Captain  paid  Sur  wages:  the  deceafed  had 
no  money  as  well  as  us,  for  we  all  four  together,  from  the 
Saturday  to  the  Monday,  we  lived  and  lodged  at  a  public- 
houfe  on  credit  :  the  Captain  gave  the  deceafed  three  doub- 
loons and  a  half;  the  deceafed  out  of  this  purchafed  a  coat, 
a  pair  of  (hoes,  and  two  pair  of  (lockings,  out  of  that  mo- 
ney; and  we  remained  in  Gofport  three  or  four  days:  on 
our  leaving  Gofport,  the  landlord  told  us  it  would  be  better 
to  leave  our  clothes  and  things,  and  to  fend  them  by  the 
waggon ;  and  before  we  departed,  we  changed  our  clothes 
again;  arJ  we  configned  to  the  waggoner,  whoever  he 
was,  two  lacks,  and  two  bags,  for  which  the  waggoner  gave 
a  receipt;  and  afterwards  the  landlord  faid,  I  may  as  well 
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iVMke  one  IM,    ent  Tick  bdenging  to  Solast,    tnd  ftmi 
Cickf  beloafiiig  to  you:  rl»iftrti«*i  (mAj  he  would  fcM^lkis 
raceipt  of  the  w*ggoiierN  Umo  feme  ptrt  of  his  coal ;    aixl 
they  all  four  Tet  oat  together ;  and  on  the  toad  he  feand  he 
hod  forgot  the  {Hiper ;  tnd  he  fnid,  Go  on,  my  lads,  I  have 
ibrgoc  the  rtcefpt  of  the  %'9qgomcT%  and  I  will  go  back 
and  fetch  it.  We  waited  a  lit i le  dMonce  from  Groffiorf,  end 
faw  him  comtRg ;  then  we  pvr feed  our  journey,  thinkiog 
he  was  behind :  Solari  overtook  us,  and  faid,  1  am  krfonwed 
it  will  be  better  for  uato  go  \o  London  ia  the  (lage,  which 
will  cell  twelve  (hiHings  each.      Upon  which  1  faid.  We 
have  very  little  money,  and  the  twelve  (hiHings  I  fhall  want ; 
1  will  walk ;  upon  which  the  drceafed  (aid,  If  you  want  to 
ride,  I  have  money,  I  will  pay  for  you  all  three ;  afterwards 
the  deceafed  faid.  We  may  as  well  walk,  we  will  fee  the 
country,    and  we  will  fee  fevcral  villages;   and  here  is  a 
doubloon  which  will  ferve  to  pay  our  expences  to  London  ; 
but  at  that  time  the  d^fceafed  did  not  give  it  us:  having 
thus  agreed,  we  parted  with  Solari,  and  purfued  our  jour- 
ney, and  I  took  Solari*s  hat  by  roiftakc:  we  (lept  that  night 
five  miles  beyond  Gofport,  or  thereabouts.    I  now  come  to 
fpeak  of  the  rclique  :  he  had  promifcd  me  on  board,  that  he 
would  give  me  a  part,  or  forpe  remnant  of  this  relique ;  but 
after  having  walked  eight  or  nine  miles  on  the  road,  the  de-- 
ceafed  faid,  Antonio,  I  will  make  you  a  prefcnt  of  this  re* 
lique :    we  proceeded  on  our  journey ;    he  paid  our  Oiare ; 
and  the  deceafed  faid,  as  I  have  promifcd  you  this  doubloon, 
jou  fhall  have  it :    and  at  lad  we  arrived  to  this  fatal  fpbt 
about  twelve  o'clock;    and  being  wearied  and  tired,  and 
having  a  fore  foot,  I  defired  to  (lop  there  to  refrcCh,  which 
we  all  did:  the  moment  we  arrived,  we  had  a  pot  of  be^r, 
and  afked  the  landlord  where  we  could  get  ourfelves  (baved  ? 
Upon  which  the  landlord's,  fon  condufled  us  to  a  little  bar* 
ber's  (hop :  the  deceafed,  with  the  two  other  prifoners,  were 
(haved ;  and  the  man  feemed  unwilling  to  (have  him  for  the 
money:  and  the  depeafed  faid.  Oh,  get  yourfelf  (haved;  I 
will  pay  for  it.    We  then  returned,  and  dcfired  the  landlord 
to  provide  fomething  for  fupper ;  for  one  paid  one  day,  and 
one  another:  at  night,  while  we  were  at  fupper,  we  entered 
into  converfation  about  a  hat,    as  laying  that  the  hat  that 
the  man  had  bought,  was  too  narrow  in  the  crown ;    he 
a(kcd  ns  to  change  it,  accordingly  we  changed  hats;    that 
night  we  (lept  together;  wede(ired  the  landlord  of  thehoyfe 
to  call  us  early  in  the  momii^,  at  four  o'cteck :  and  we 
went  out,  thinking  it  was  five;    we  got  up,   and  (bond  it 
was  four;  after  we  were  dreded,  and  ready  to  depart^  tlw 
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landlord  gave  me  two  great  coats  iKat  we  had;  and  we  hnd 
a  glafs  of  Geneva*  for  which  we  paid  fifteen-pepce :  after 
we  left  the  houfc,  we  continued  incoa^pany  together  till  wc 
came  to  the  bridge;  and  when  we  came  to  the  bridge^  the 
deceafed  told  us,  I  find  the  other  man  has  turned  back  to 
go  to  Gofport^  I  have  a  good  mind  to  do  the  fame;  I  will 
turn  back  too:  on  the  bridge,  we  did  not  walk  together,  but 
at  a  diQance  from  each  other :  but  I  do  not  know  which 
way  bfi  took ;  but  he  faid  to  me,  good  byej^  I  have  taken  it 
into  my  head  I  will  give  you  a  gtjbea  a-piece ;  and  to  Apo- 
l<^ie  for  Come  Cervices  he  has  done,  I  will  give  a  giuQca ; 
and  he  gave  us  his  purfe,  and  parted:  wc  proceeded  to- 
wards London,  after  parting  with  the  man ;  aoJ^  4t  a  i\n4l 
village  near  London,  we  looked  at  the  clock,  and  it  w^s 
then  eleven  o'clock.  We  frequently  ?{ked  when  we  found 
ourfelves  near  London  (as  well  as  we  could  make  ourfelves 
underftood)  our  way  to  the  (hipping;:  but  at  laA  I  faid,  let 
us  at  once  take  fonicl-r.;!/  t>t  conduS  us  wltcre  we  want  to 
go,  and  a  man  (he\vc<l  uu  10  a  poor  coblcr,  who  promifed 
to  condu3  us;  aiiil  when  v.c  er.jrx  a  Utile  ofiT  this  fide  of 
the  bridge,  we  Icr^ncil  ft.r  :.!)(iut  half  an  hou^  on  the  foot 
of  the  bridge,  without  ki.o.vir^  which  way  to  take;  and  I 
faid,  I  wiih  I  could  f.r.d  ni:t  where  fome  of  the  ambafTg* 
dors  live;  we  might  goi  ip  them  to  a(k  for  a  paflage;  thus 
W9  went  towanls  the  bridge:  after  we  had  walked  over  liie 
bridge,  we  were  going  on  a  very  long  (Ireet,  where  wc  met 
the  old  man ;  (le  came  up  to  us,  and  faid.  My  Uds,  I  fq^. 
pofe  you  s^re  faikrs;  we  faid.  Yes.  He  faid.  Do  you  want  a 
birth  ?  We  faid  Yes.— Looking  at  the  water-fide,  he  (hewed  gs 
a  vcHel;  and  told  1:5,  if  mu  want  to  go  on  board  a  vcflel,  I 
will  fpeak  to  the  Captain  to-morrow  morning;  then  wc 
thought  we  would  not  go  to  the  amb^tfadors;  and  wc  a(ked 
the  man  toga  us  fomcthinr:  to  cat  and  drink,  after  finding 
ourfelves  hu!u:ry  :  and  we  told  hvinas  wchad  r.o  tnorc  moqc^^j, 
we  wilhed  to  have  ilint  pWcc  of  gold  coin  difpolbd  of;  the 
landlord  to!J  11.  lie  did  nr.t  know  the  coin,  and  could  not 
change  it;  ^rJ  ihc  Unsu  day  v^e  went  to  church  to  make 
our  devctii);  .> ;  ar.J  the  Uudlord  oflfcred  to  lend  us  a  guinea 
on  the  co';;i  ti!;  ilio  next  a^rjning.  Apologie  n^iiulc  ohjedion  ; 
fays  he,  tv»  i.v^.iiov,-  )ou  will  yo,  audi  v<aiit  a  part;  either 
fell  it,  •..  !.*'.;•-  lo  nir.ney  .';t  all :  tlv-  nc?a  morninff  wc 
applied  .»■.(•'..■  il.^  v^Cvl;  ^lul  ilv:  man  told  uft  he  bad  not 
fpoke  i  »  ilu  Cf ij:;i  ;ii  yct;  and  cjvtry  d:\y  i;.c  put  us  ofF 
from  V'.M;«*'iv'i  »*J  '•I'j.ht,  froco  nvuning  to  night:  afterwards 
he  wtrtt  v>  i.h  us  io  a  fdver-fai!ih*s  fliopj  and  changed  that 
piccq  'Si  coil!. 
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Lord  KenyoN.  —Gentlemen  of  the  Jury,  you  bavejMitil 
a  very  anxious  attention  to  all  the  enquiry  that  has  been 
made  in  the  courfe  of  this  cafe :  that  period  of  the  caufe  is 
novir  arrived,  when  it  becomes  my  duty  to  call  your  attention 
to  the  evidence  that  has  been  given ;  and,  gentlemen^  un- 
iloiibtedly  you  find  yourfelves  in  a  very  anxious  fituation; 
for  it  is  impoflible,  as  men  carrying  about  you  the  feelings 
of  human  nature,  that  you  ihould  not :  for  your  verdid  is 
top:irson  the  lives  of  three  of  your  fellow  creatures:  but 
befides  the  importance  of  the  cafe  to  the  parties,  it  alfo  muft 
be  important  on  the  fide  of  public  judice ;  for  it  is  of  the  lad 
importance  to  fociety,  that  thofe  guilty  of  enormities  againft 
the  lives  of  fociety  ihould  not  go  away  unpunifhed  for  fuch 
crimes.  It  is  not  neceflary,  therefore,  for  Jurys  to  ftecl 
their  minds  againft  compaflion  ;  God  forbid  !  every  indul- 
gence is  to  be  made  to  the  prifoners :  but  ftill  you  have  sT 
duty  which  you  owe  to  your  country,  and  that  muft  be  dif- 
charged'  with  (leadfaftnefs,  with  firmnefs,  and  with  fortitude  ; 
like  men  who  feel  they  have  fuch  a  public  duty  impofed  on 
them,  which  the  country  expeds,  and  has  a  right  to  exped, 
they  ihould  difcharge.  Gentlemen,  it  is  not  neceflary,  in 
order  to  bring  home  the  criminality  in  this  or  any  fuch  cafe, 
that  there  (hould  be  eye-wiinefles  of  the  faS  of  the  com* 
niiflion  of  the  crime :  circumftances,  pregnant  circumftances^ 
combined  together,  may  make  out  a  cafe  to  every  man's  fa- 
tisfadion;  and  fometimes  various  circumftances,  brought 
together  from  a  variety  of  witnefles,  and  all  meeting  together 
in  one  centre,  may  make  it  out  more  fatisfadorily  than  the 
evidence  of  one  witnefs,  fallible  as  all  mankind  are,  flating 
the  fa£ls  that  he  faw :  therefore,  with  thefe  obfervations,  I 
will  (late  the  material  parts  of  the  evidence,  and  you  will 
judge  as  well  as  you  can :  if  you  can  find  there  is  any  dif- 
crimination  in  the  cafe  of  the  different  prifoners,  you  will 
apply  only  to  that  man  that  which  belongs  to  him  in  the  tef- 
timony  given;  and  not  blend  together,  and  confound  in  one 
common  mafs  of  iniquity  (fuppofmg  iniquity  belongs  to  the 
prifoners)  other  particulars  than  thofe  which  apply  to  each. 
{Here  the  learned  Judge fummed  up  the  evidence,  end  then  added) 
This  is  the  evidence  againfl  the  prifoners,  in  fupport  of  the 
profecution:  and  againft  this  there  is  no  evidence  pro- 
duced on  the  behalf  of  the  prifoners :  they  being  called 
upon  to  make  their  defence,  have  fatisfied  themfelves  by 
delivering  that  which  you  heard  repeated  by  the  interpreter; 
and  they  reft  on  the  fuppofed  difficulty  of  proof  on  the  fiide 
of  the  profecution:  fuggefting  this,  that  the  murder  com- 
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mitted  may  have  been  committed  by  the  firft  witnefs,  the 
other  Genoefe  Tailor,  namely  Solari.  Now,  Gentlemen, 
vi:h  refpcd  to  that,  certainly  there  is  no  evidence  of  it,  nor 
any  .circumftance  to  induce  the  lead  fufpicion  in  the  world 
that  he  had  any  thing  to  do  with  it :  now,  upon  the  review 
of  this  evidence,  there  are  fome  things  which  are  mofl  per- 
fe£ily  clear,  and  which  are  not,  nor  can  be,  controverted  ; 
namely,  that  this  man  has  loft  his  life,  that  he  loft  his  life 
by  the  hand  of  violence :  for  it  is  not  here  poiTibly  to  be 
prefumed,  no  force  of  imagination  can  be  equal  to  the  pre- 
ftimption,  that  this  man  would  put  himfelf  to  death  :  the  a£k 
of  violence  was  committed,  by  the  blood  which  appeared  in 
the  highway,  at  a  confiderable  diftance  from  where  the  dead 
corpfe  was  afterwards  found  depofited ;  and  the  appearance  of 
the  field  over  which  it  was  dragged  leaves  no  doubt  but  that, 
by  the  a6t  of  man*  that  body  had  been  removed;  therefore 
you  have  here  what  is  called  the  corpus  criminis ;  the  ex- 
iftence  of  the  crime  is  beyond  all  doubt  :  but  that  being 
proved  ever  fo  clearly,. it  does  not  follow,  as  a  neceflary  con« 
fequence,  that  that  crime  is  to  be  imputed  to  any  particular 
individual,  or  to  any  body  of  men;  that  one  is  to  le^im 
from  the  circumftances.  Now,  as  to  the  time  at  which 
it  was  committed  ;  it  certainly  was  on  the  Sunday ;  it  was 
on  that  day  when  the  unhappy  man  had  in  company  of 
thefe  three  men,  about  five  in  the  morning,  left  the  pnblic- 
houfe  at  Staines  ;  they  then  left  it  apparently,  as  the  landlord 
tells  you,  to  proceed  on  their  journey  to  Lcgfidon :  about 
fix  that  morning,  thefe  three  rhen  are  found  near  four 
miles  from  Staines,  the  fourth  man  not  making  part  of  the 
company ;  and  the  body  was  about  three  hundred  yards 
further  advanced  on  the  ro.id  to  London.  Gentlemen, 
that  is  the  important  crifis  of  time  in  this  caufe:  what 
became  of  that  man  who  had  fet  out  with  them,  (and 
whofe  body  was  found  dead  that  fame  morning,  not 
above  three  hundred  yards  from  the  place)  at  the  time  they 
were  met  by  the  other  witnefs,  is  undoubtedly,  to  fay  no 
more  of  ir,  an  important  circumftance :  the  weight  which 
belongs  to  it,  it  is  tor  you  in  your  judgments  to  give  it : 
you  will  draw  from  it  (hat  fair,  neceffary  refult,  which  your 
minds  muft  be  impelled  one  way  or  the  othei  to  draw  ;  for 
if  you  are  not  impelled  to  draw  conclufions  unfavourable  to 
the  prifoners,  you  will  not  conjcOure  merely  ;  but  it  is  not 
neceflary  that  the  hand  only  which  gave  the  blow  ftiould  be 
confidered  as  the  murderer ;  becaufc,  if  more  people  are 
concerned,  aiding,  abetting,  and  comforting,  they  all  of 
'them  contribute   to  fortify  the   mind  of    the  man   who 
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givqs  the  blow ;  all  of  them  are  include  m  the  faDoe  (kgme 
of  guilt ;  all  of  them  ia  the  eye  of  the  law*  wnd  of  Qoaunoo 
Tenie  and  morality  too,  all  of  them  are  undoubtedly  iWf* 
derefs.  Gentlemen,  if  you  could  in  thi)  cafe  difcrifpin^^e 
one  of  the  prifoQers  at  fhe  bar  fcosp  ibe  other»  yf V  MfPotd 
be  glad  to  do  it,  bec^ufe  it  is  on  the  merciful  fido.  Thefe 
are  other  circumftances  which  it  is  for  you  to  judge,  it  is  for 
me  only  toprefent  tbem  to  your  judgement,  he^w  they  affed 
either  of  the  firifeners;  for  on  each  of  them  you  will  re- 
eotled  fome  part  of  that  property  which  apfican  ta  bgfe 
belonged  to  the  deeeafed,  and  fonfte  part  of  that  property  (6 
marked  as  to  induce  at  lead  fti((&icion  of  guilt,  was  ia  the 
cuftody  of  the  prifoners;  the  bbody  trowfers  on  ooq»  the 
hat  oa  another,  the  relique  on  another  ;  thU  I  think  is  the 
whole  of  the  cafe  :  with  you,  Gentlenncn,  are  the  iOu^  of 
life  and  death,  with  refped  to  thefe  three  men.  I  only  re- 
call to  your  recolledion,  that  though  the  fituatioa  you  are 
placed  in  is  undoubtedly  an  anxious  oaCf  and  didreiBng  to 
feeling  minds;  yet  it  ia  a  fituajtion,  in  which  by  tMcoii* 
ilitution  of  the  country  you  are  placed:  you  have  a  gre^t 
debt  of  humanity  and  jutHce  to  difcharge,  both  with  refpf  ft 
to  the  prifoners,  and  with  refpctt  to  your  country :  no  fo- 
ciety  CHU  exift,  no  man  is  fafe,  if  thpfe  N^^ho  are  plainly 
guihy  elude  the  purfuit  of  puni(hment :  you  are  not  to  thirfl 
after  blood,  and  to  follow  a  man  to  his  death,  on  flight  fuf* 
picioRs,  nor  Qtherwife  than  on  flrong  and  pregnant  cir- 
cumftances ;  and  if  in  your  opinion,  on  thofe  circumfiac^es, 
though  there  were  no  witneffcs  prcfent,  yet  if  there  are  ftrofig 
,  and  pregnant  circumftances  which  leave  no  doubt  on  your 
minds  to  whom  to  impute  this  murder  (which  undoubtedly 
was  committed  by  fomebody),  then  you  will  difcharge  your 
duty  by  faying  they  are  guilty  :  but  if,  after  deliberating  on 
the  whole  of  the  cafe,  you  are  not  fati&fied,  then  you  will 
be  glad  to  find  the  prifoners  not  guilty. 

Prifoner  Murrini.  1  he  blood  on  our  trowfers  was  in 
confeqnence  of  having  killed  two  pigs  the  day  before  we 
came  on  (hore. 

Jacintho  Phararo,  1  ' 

Anthoni  Murrini,    /•   Guilty. 
Stephen  Apologie,  J 

Mr.  Recorder  immediately  paffed  fentence  to  he  eie- 
rttud  on  the  Monday  following,  and  afterwards  to  be  dif«- 
feftcd  and  anatomiftd ;  which  was  executed  accordingly. 


'S' 
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Jhi  Ar^meni  in  Dfffitci  •/  th  Ligality  of  impnffing  for 
the  Sf a- Service y  hy^  Sir  MicitAEL  Foster,  tisn Recorder 
f/*  BriJIot,  interwords  me  df  iig  Judges  of  the  Kmg^s 
Bench, 


Tie  Cafe  of  Alexander  BROAnrooT. 

At  the  f^aol  delivery  heU  for  the  city  and  coanty  of  the 
city  of  Brifto),  Aug»ft  30,  1 743,  Alexander  Broadfeot  was 
indi3ed  for  the  murder  of  Cornelius  Catahao,  a  failor  be- 
longing to  his  majefty's  (hip  ihe  Mortar  (loop. 

The  care  was  thus:  captain  Hanway^  coainnander  of  the 
Mortar  (loop,  had  a  warrant  from  the  lords  of  the  admiralty, 
grounded  on  an  order  cf  his  majefty  in  council,  impower* 
ing  him  to  imprefs,  or  caofe  to  be  impreflfedy  feannen  for  his 
majefty's  fervice.  The  warrant  exprefsiy  dircfieth,  "  That 
"  the  captain  (hall  not  intruft  any  perfon  with  the  execution 
''  of  it,  but  a  commiflion  officer;  and  (hall  infert  the  name 
^*  and  office  of  the  peifon  intrufted  on  the  back  of  the  war- 
*'  rant." 

The  lieutenant  of  the  Mortar  (loop  (the  only  commi(fion 
officer  on  board  befides  the  captain),  was  deputed  by  him  to 
imprcfs  according  to  the  tenor  of  the  warrant. 

On  the  25th  of  April  laft,  captain  Hanway  being  at  an- 
chor in  Kingroad,  within  the  port  and  county  of  Briftol,  or- 
dered the  fhtp*s  boat  down  the  channel  in  order  to  prefs  as 
they  (hould  fee  opportunity.  But  the  lieutenant  (laid  in 
Kingroad  on  board  with  the  captain. 

lo wards  evening  the  boai  came  up  with  a  merchank*man, 
the  Brrmen  faSor,  homeward-bound,  and  fome  of  the  crew 
went  on  board  in  order  to  prefs;  who  being  informed  that 
one  or  two  of  the  Bremen's  nnen  were  concealed  in  the  hold, 
Calahan,  with  three  others  of  the  boats  crew,  went  thither 
in  fearch  of  them.  Whereupon  Broadfoot,  one  of  the  Bre« 
men's  men  (who  had  before  provided  him(elf  with  a  blun« 
derbufs  and  piftok  for  his  defence  againft  the  prefs-gsng), 
called  out  and  afked  them  what  they  came  for :  he  was  an- 
fwercd  by  fome  of  the  prefs-gang,  "  We  come  for  you  and 
**  your  comrades."    Whereupon  he  cried  out,  *«  Keep  back, 

I  have  a  blunderbufs  loaded  with  fwan-(hot."  Upon  this 
the  others  (lopped,  but  did  not  retire.  He  then  cried  out, 
**  Where  is  your  lieutenant?'*  and  being  anfwered,  '*  He 
••  is  not  far  off,"  immediately  fired  amot\%  vVvtxcv^   '^^  >^^v^ 
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(hot  Calahan  was  killed  on  the  fpot,  and  one  or  two  more 
of  the  prefs-gang  wounded. 

Thecafe  being  thus,  the  Recorder,  Mr.  feijeant  [afcerwaf^ 
judge]  Fofter,  was  of  opinion,  that  the  boat's  crew  haT- 
fug  been  fent  out  with  z general ord?r  to  imfreftasiheyftHmldfti 
opportunity  f  and  having,  in  purfuance  of  that  order,  boarded 
the  veflel  without  a  proper  officer,  exprefsly  againft  the  terms 
of  the  captain's  warrant,  every  thing  they  did  was  to  be 
looked  upon  as  an  attempt  upon  the  liberty  of  the  perfons 
concerned,  without  any  legal  warrant :  and  he  accordingly 
direSed  the  jury  to  find  Broadfoot  guilty  of  manflaughter. 
Bat  this  being  a  cafe  of  great  expedtation,  and  uncoamooa 
pains  having  been  taken  to  poflefs  people  with  an  opinion 
that  prefling  for  the  fca-fervice  is  a  violation  of  Magna 
Charta,  and  a  very  high  invafion  of  the  liberty  of  the  fub* 
jed,  the  recorder  thought  proper  to  deliver  his  opinion 
touching  the  legality  of  prefTing  for  the  fea-fervice,  provided 
the  perfons  imprefled  are  proper  objeds  of  the  Uw,  and 
chofe  employed  in  that  fervice  come  armed  with  a  proper 
warrant  for  that  purpofe.    . 


The  Recordilr's  [Foster's]  Argument. 

This  queftion,  touching  the  legality  of  prtiTing  mariners 
for  the  public  fervice,  is  a  point  of  very  great  and  national 
importance.  On  one  hanJ,  a  very  ufeful  body  of  men  feem 
to  be  put  under  hardfhips  inconfiftent  with  the  temper  and 
genius  of  a  free  government.  On  the  other,  the  neceflity 
of  the  cafe  ftemeih  to  entitle  the  public  to  the  fervice  of 
this  body  of  men,  whenever  the  fafety  of  the  whole  calleth 
for  it. 

Before  I  fpeak  direQIy  to  the  point,  it  will  be  neceffary  to 
throw  out  of  the  cafe  every  thing  which  does  not  enter  into 
the  merits  of  the  prefenr  qucdion. 

We  are  not,  at  prefent,  concerned  to  enquire,  whether 
perfons  may  be  legally  prefled  into  the  land>fervice,  oor 
whether  land-men  may  be  legally  prefled  into  the  fea*fer- 
vice.  The  prefent  quell  ion,  I  fay,  is  not  whether  people 
may  be  taken  from  their  lawful  occupations  at  home,  and 
fent  againft  their  wills  into  a  remote  and  dangerous  fervice; 
into  a  fervice  that  they  are  utteily  unacquainted  with,  and 
poiubly  unfit  for.  No,  the  only  queilion  at  prefent  is,  whe* 
ther  manners,  perfons  who  have  freely  chofen  a  fea-fitriw 
life,  perfons  whofe  education  and  employment  have  fitted 

theni 
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them  for  the  fervice,  and  inured  rhem  to  it,  whether  fuch 
pcrfons  may  not  be  legally  preffed  into  the  fervice  of  the 
crown,  whenever  the  public  fafcty  requireth  it,  Ne  quiddf" 
irimenti  Refpuhlica  capiat  ? 

For  my  part  1  think  they  nwy.  I  think  the  Crown  hath 
a  right  to  command  the  fervice  of  thefe  people,  whenever 
the  public  fafety  calleth  for  it.  The  fame  right  that  it  hath 
to  require  the  perfonal  fervice  of  every  man  able  to  bear 
arms  in  cafe  of  a  fudden  invafion  or  formidable  infurreSion. 
The  right  in  both  cafes  is  founded  on  one  and  the  fame  prin- 
ciple, the  neceflity  of  the  cafe,  in  order  to  the  prelervatton 
of  the  whale. 

It  would  be  time  very  ill-fpent  to  go  about  to  prove  that 
this  nation  can  never  be  long  in  a  ftate  of  fafety,  our  coaft 
defended,  and  our  trade  proteSed,  without  a  naval  force 
equal  to  all  the  emergencies  that  may  happen.  And  how 
can  we  be  fecure  of  fuch  a  force  ?  The  keeping  up  the  fame 
naval  force  in  time  of  peace,  which  will  he  abfolutely  ne- 
ceflary  for  our  fecurity  in  time  of  war,  would  be  an  abfurd, 
a  fruitlefs,  and  a  ruinous  expence. 

The  only  courfe  then  left  is,  for  the  crown  to  employ, 
upon  emergent  occafions,  the  mariners  bred  up  in  the  mer- 
chants fervice. 

By  this  means  the  trade  of  the  nation  becometh  anurfery 
for  her  navy  ;  and  the  merchant,  while  he  is  increafing  the 
wealth  of  the  kingdom,  is  at  the  fan^e  time  training  up  (he 
mariner  for  its  defence. 

And  as  for  the  mariner  himfelf,  he,  when  taken  into  the 
fervice  of  the  crown,  only  changeth  mafters  for  a  time:  his 
fervice  and  employment  continue  the  very  fame,  with  this 
advantage,  that  the  dangers  of  the  fea  and  enemy  are  not  fo 
great  in  the  fervice  of  the  crown,  as  in  that  of  the  mer- 
chant. 

1  am  very  fenfible  of  the  hardship  the  failor  fuflTereth  from 
an  imprefs  in  fome  particular  cafes,  cfpecially  if  prefled 
homeward-bound  after  a  long  voyage.  But  the  merchants 
who  hear  me,  know  that  an  imprefs  on  outward-bound  vef- 
fels  would  be  attended  with  much  greater  inconveniencies  to 
the  trade  of  the  kingdom  ;  and  yet  that  too  is  fometimes 
ncceflary.  But  where  two  evils  prefent,  a  wife  adminif- 
iration,  if  there  be  room  for  an  option,  will  choofc  the 
Waft. 

War  itfcif  is  a  great  evil,  but  it  is  chofen  to  avoid  t 
greater.  I'he  practice  of  prefling  is  one  of  the  mifchiefs  war 
bringi'th  with  it.  But  it  is  a  maxim  in  law,  ^nd  ^ood  ^o« 
licy  too,  that  all  private. mifchkfs  cjiuft.  \jt \>ot^«  >«*\\\v  Y^^^• 
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cnce  for  prevenung  a  luttonal  calamity.  And  as  no  greater 
caltmity  can  befaU  us  tlun  to  be  weak  axxl  defencelefs  at  fea 
in  a  time  of  war,  fo  1  do  not  know  tbat  the  wifdom  of  the 
nation  hath  hitherto  found  out  any  method  of  manning  our 
navy,  lefs  inconvenient  ihan  preffing,  and  at  the  fante  time 
equally  fore  and  effediia!. 

The  expedient  of  a  voluntary  regifter,  which  was  at- 
tempted in  king  William's  time,  Imd  no  cSeBL 

And  faoie  lace  fcbemes  1  have  feen  appear  to  me  more 
inconvenient  to  the  mariner,  and  more  inconfiftent  with  the 
principles  of  liberty,  than  the  praQice  of  preffing :  and,  what 
is  dill  worfe,  they  are,  in  my  opinion,  totally  impradi- 
cable. 

Thus  much  I  thought  proper  to  fay  upon  the  foot  of  rea- 
fon  and  public  utiUty,  before  I  come  to  fpeak  diredly  to  ibe 
point  of  law  :  which  I  ihall  now  do. 

According  to  my  prefent  apprehenfion  (and  I  have  takea 
Jbme  pains  to  infonm  myfelf,)  the  right  of  impreffing  mari- 
ners for  the  public  fervice,  is  a  prerc^aiivc  inherent  in  the 
crown,  grounded  upon  common-law  f  and  recognized  iymamfo^f 
^  parhametU. 

A  general  immemorial  ufage,  not  iaconflfient  with  any 
(latute,  efpecially  if  it  be  the  refult  of  evident  neccffrty,  and 
withal  tendeth  to  the  public  Ufety,  is,  I  apprehend,  pan  of 
the  common  law  of  England.  If  not,  I  am  at  a  lofs  to  know 
what  is  meant  by  common  law,  in  contradiAindtOQ  to  (la- 
tute-law.  And  therefore  it  is  a  great  miflake  in  this  cafe, 
as  indeed  it  would  be  in  any  oih?r,  to  conclude  that  there 
is  no  law,  becaufe  perhaps  theie  may  be  no  ilatute  that  ex- 
prefsly  iind  in  terms  impowereth  the  crown  to  prefs.  For 
the  rights  of  the  crown,  and  the  liberties  of  the  fubjeS  too, 
ftand  principally  upon  the  foot  of  common  U w ;  though  hoth 
have  been  in  many  cafes  confirmed,  explained,  or  afcertained 
by  particular  (latutes. 

As  to  the  point  of  ufage  in  the  matter  of  preHing,  I  have 
met  with  a  multitude  of  commiHions  and  mandatory  writs 
to  that  purpofe,  conceived  in  various  forms ;  and  from  time 
to  time  direSed  to  diflferetit  officers,  as  the  nature  of  the  £sr* 
vice  required. 

It  would  be  tedious  for  me  to  cite  one  half  of  them;  buc 
I  will  endeavour  to  range  them  under  fome  geueral 
and  then  cite.a  few. 


Some  are  for  preffing  Alps. 

Others  for  prcfling  mariners. 

And  others  for  pvcfTwg  (hl^^  wvd  cnacicicf i« 
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Ift  fomc,  the  parties  to  whom  they  are  directed  art  fe- 
quired  to  intake  a  general  imprefs  upon  certain  gteat  and 
emergent  cccafions. 

Ifi  others,  they  are  confined  to  a  irertain  nunnberof  Aiips 
aYid  mariners  for  fpecia)  fervice«. 

And  in  others^  they  are  ftiii  further  confined  to  cenain 
places  on  the  coaft. 

Some  commiiTioners,  particularly  thofe  conferring  the  iid* 
rftimby  jisrifdiditm  and  the  rights  of  admiralty^  warrant 
an  imprefs  a's  often  as  thtrt  (haH  be  occafton. 

Others  impowner  commanders  of  fleets  or  iqutdrons  iii* 
tend^  for  certain  eiLpeditions,  to  prtfs  for  that  particular 
fervice. 

And  others  irnpower  mailers  of  particular  (hips  to  prefa 
for  mamiing  their  refpeftivc  veflcU. 

1  his  general  vit^  will  be  fufllicient  to  let  us  into  the  na- 
ture of  thefe  precedents.  And  though  the  afi^air  of  prefling 
ftitps  is  noT  fiOw  before  me^  yet  1  could  not  well  aveid 
mentioning  it ;  becaufe  many  of  t^ie  precedents  I  have  met 
\Vith  and  mufl  t^e,  fro  as  well  to  that,  as  to  the  buftnefs  of 
prefling  mftrincrs.  And  taken  together,  they  ferve  to  flicw 
the  pbwer  the  crown  hath  contlantly  exercifed  over  the 
whole  naval  force  of  the  kingdom,  as  well  (hipping  as  ma- 
riners, whenever  ttie  public  fervice  required  it. 

This  however  nluft  be  obferved,  that  no  man  fcrved  the 
crown  in  cither  cafe  at  his  own  expence,  maflers  and  mari- 
ners received  full  wages,  and  owners  were  conftantly  paid  a 
full  freight.  But  whether  the  pay  in  either  cafe  commenced 
from  the  time  of  prefling,  or  from  the  time  of  adual  entry 
ihto  the  fervice^  is  not  To  clear. 

There  is  in  CottonS  Records  a  note  of  a  petition  of  the 
Commons,  and  the  King's  anfwer  upon  this  fubjed,  in  the 
47  Ed.  III.  which  inclineth  me  to  thinly  the  latter  was  the 
cafe.  The  petition  as  abridged  by  Cotton  is  thus:  **  That 
**  mafU'-s  of  (hips  may  be  paid  the  wages  of  them  and  their 
**  mariners  from  the  day  of  their  being  appointed  to  ferve 
"  the  king,"  The  anfwer  is,  **  That  taking  of  Ihips  (hall 
'^  not  be  but  for  n^eflity,  and  payment  (hall  be  reafonable 
"  as  heretofore." 

•In  the  fame  parliament  an  attempt  was  made  to  obtain 
for  owners  of  (hips  an  allowance  for  wear  and  tear  in  the 
king's  fervice. 

1  he  petition  is  thus  abridged,  <'  The  maflers  of  (hips  re- 
^  quire  an  allowance  for  the  tackling  of  their  (hips  worn  by 
«  the  King's  fervjce." 
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The  anfwer  is^  '^  Such  allowance  hath  been  heretolbre 
«  made.'* 

In  the  2d  Ric.  II,  an  attempt  of  the  like  kind  was  made 
and  with  the  like  fucccfs.  The  petitiof)  is,  "  That  owners 
**  of  (hips  taken  up  for  the  King's  fer  vice,  for  their  lofles  in 
**  the  fame  may  be  coniidered ;  and  that  mariners  may  ha?e 
**  the  like  wages,  as  archers  have."  The  anfwer  is,  ••  It 
"  fliall  be  as  hath  been  ufed. 

Thefe  petitions,  though  ftyled  in  the  Record  the  petitions 
of  the  Commons  as  having  probably  begun  in  that  houfe^ 
were  really  the  ads  of  both  Houfes ;  otherwtfe  they  cooM 
not  have  been  offered  to  the  King  in  a  parliamentary  way. 
For  the  antient  method  of  pading  bills  was,  that  the  matter 
of  the  bill  was  tendered  to  the  Crown  for  the  Royal  Aflent 
by  both  Houfes  in  form  of  petitions.  And  according  to 
the  anfwers  from  the  throne  they  pafled  into  laws  or  were 
rejeSed. 

I  cannot  but  obfervc,  that  when  >wt  fee  every  branch  of 
the  Legiflature  fpeaking  of  the  fubjeS  of  preifidg  in  the 
manner  they  do  in  thefe  petitions  and  anfwers,  it  is  not  eafy 
to  conceive  that  the  legality  of  the  praSice  was  then  quef- 
tioned.  'Tis  plain  at  leaft,  that  it  was  in  thofe  early  times 
treated  in  parliament  as  antient  and  well-known  ufagc. 

I  come  now  to  the  commidlons  and  mandatory  writs  I 
fpokc  of.  I  will  cite  a  few  from  Rymer's  Foedera,  out  of^ 
great  number  of  the  like  kind  which  may  be  met  with  in  that 
valuable  colleQion  of  publick  records. 

William  Barret  commander  of  the  (hip  Julian  had  a  com* 
milTion  29  Ed.  III.  to  make  choice  of  and  take  up  in  the 
counri.es  of  Kent,  Eflcx,  Surrey,  and  Su flex,  as  well  within 
liberties  as  without,  36  mariners,  and  put. them  on  board 
his  (hip,  in  order  to  proceed  with  the  Prince  of  Wales  on  an 
expedition  to  Gafcopy. 

The  like  commiflions  were  given  at  the  fame  time  to  the 
commanders  of  feven  other  (hips  for  manning  their /efpec- 
tiveveflfels  for  the  fame  fcrvice. 

There  is  a  commiflion  to  John  Orewell  one  of  the  KingH 
Serjeants  at  arms  to  arreft  and  take  up  60  able  mariners  in 
the  Thames  and  iMcdway  and  parts  adjacent,  as  well  within 
liherries  as  without,  and  to  caufe  them  to  be  at  Sandwich 
within  I  5  davstor  the  King's  fcrvice. 

John  Eiingham,  aferjeanc  at  arms,  is  impowcred  t5'J?«cv 
II.  toarrcft  and  take  up  in  the  counties  of  Somerfet,  Briftol^ 
Devon  and  Cornwall,  and  in  South  Wales,  as  wdl  wiriliir 
liberties  as  without,  fo  many  (hips,  barges,  and  other  vtBid% 
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aiyi  alfo  miriners  fufficient  for  manning  thetni  as  fhould 
be  found  fufficient  for  an  expedition  to  Ireland  under  the 
King's  uncle  the  Duke  of  Oioucefte'r.  And  all  (licrifFs, 
mayors,  bailiffs,  maftcrs  of  (hips  and  mariners  afe  required 
to  be  aflifting  to  him  in  that  fervice. 

In  the  fame  year  the  like  commiffions  ifTued  to  two  other 
Serjeants  at  Arms  for  the  fame  (crvice^  in  Wates^  Ireland^ 
Lancafiiiret  and  Chefhire. 

John  Kingfton  commander  of  the  (hip  Katherinc  is  coni- 
ioned  by  himfetf  or  deputies  to  arreft  and  take  up,  tfi 
well  within  liberties  as  without,  as  many  mariners  as  (hoiild 
be  neceflary  for  manning  his  (hip,  and  to  put  them  on  board 
for  the  King's  fervice.  And  all  (heriffs,  mayors.  Sec.  are 
required  to  be  adifling  to  him  in  that  fervice. 

Commiilions  went  at  the  fame  time  .to  fix  commanders  of 
other  veCTels  for  manning  their  refpc&ive  vcITels  in  the  fame 
manner,  and  for  the  fame  fervice. 

A  mandatory  writ  ifFued  (« i  H.  VL  )  dIreSed  to  Thomas' 
Colledge,  ferjeant  at  arms,  and  to  Ralph  IngoKby,  and  to 
the  cuftomers  of  the  port  of  Sandwich,  and  of  every  port 
from  thence  to  Southampton,  requiring  them  to  arrcd  and 
take  up  for  the  King's  fervice  all  and  fingular  fliips,  b«rgcs, 
and  other  veflfels  capable  of  tranfporting  men  orhorfcs,  of 
vhat  burden  foever ;  and  alfo  aU  mfiftcrs  and  miriners  that 
could  be  found  in  any  of  the  porrs  mentioned  before,  and 
to  put  the  faid  matters  and  mariners  on  hoard  the  faid  vcITcls 
for  an  expedition  to  the  dutchy  of  Aquitain;  r.r.y  Kbyal 
Letters  of  Licenfe  thentofore  granted  to  any  pLrfoti  or  pcr- 
fons^  or  any  other  matter  notwithftanding:  anJall  ft^xiifF?, 
mayors,  and  other  officers,  are  required  to  be  auifiing  to 
them  in  that  fervice. 

At  the  fame  time  the  like  writs  iffucJ  to  the  Ciiflomcro 
and  other  officers  of  almoft  all  the  port-towns  in  t!ie  kirg- 
dom. 

There  is  a  c^mmiflion  i*^  EJ.  IV.  to  the  mnller  r.v^  pur- 
fcr  of  ihcAhiy  Oracc  im;x>wering  ther.i  to  nnrfc  aixl  take 
up, as  well  •viiMn  liberties  as  without,  whcrier.".{*v:T  they  could 
be  found,  asmai'y  riuiincrs  as  flioiild  be  fuftl'/urt  lor  miir.- 
ning  their  veiTcl,  and  to  put  them  cm  board  at  ihc  Kind's 
wages  and  for  his  fervice. 

At  the  fime  time  the  like  commiflions  iflucd  to  four  orhcf 
ra:ificrs  for  rnuming  their  rcfiScClive  ihips  in  the  fanr.? 
manner. 

The  liHv'  conmi/nons  to  irudersof  fix  vciTik 
The  like  to  ;!vVrn  mailer .  inihe fame  fornu 

•   t;oi.i.  X  i^'^i 
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I  will  now  mention  a  few  precedents  of  another  fort ; 
which,  becaufe  they  relate  in  great  inearure  to  one  and  the 
fame  fervice,  I  will^place  together,  to  avoid'as  much  as  pof- 
fible  a  needlefs  repetition  in  matters  of  forn[i. 

Thefe  are  either  fpecial  commiflions  for  commanding 
fleets  or  fquadrons  intended  for  certain  expeditions  mention- 
ed in  the  commiflions ;  or  the  general  commiflions  conferrmg 
the  whole  Admiralty  Jurifdldion  with  the  rights  of  Admi- 
ralty, whether  to  one  perfon  under  the  Style  of  High  Admi- 
ral or  to  two  under  the  charader  of  Admirals  of  the  North 
and  Weil.  W  hieh  latter  was  the  ufual  manner  of  conferring 
the  Admiralty  JurifdiSion  before  the  office  of  Lord  High 
Admiral  of  England  came  much  in  ufe. 

As  to  the  fpecial  commiflions,  5  Hen,  V.  Sir  William 
Bardolph  was  appointed  admiral  of  a  fleet  then  intended  to 
be  fitted  out ;  hiscommiflron  impowereth  him  among  other 
things  to  make  choice  of  and  take  op  for  the  King's  fervice 
a  fufficient  number  of  mariners  and  others, and  to  put  them 
on  board  the  fleet,  and  to  punifli  i^d  chaflife  fuch  mariners 
who  (hould  be  difobedient  or  refradory  in  that  refped. 

The  Lord  Willoughby  de  Broke  was  appointed  5  Hen. 
VII.  commander  in  chief  of  the  fleet  and  army  then  intended 
for  an  expedition  to  France;  he  hath  the  fame  powers  with 
regard  to  the  manning  the  fleet  as  Sir  William  Bardolph. 
had. 

Sir  Robert  Poyniz  is  appointed  8  Hen,  VII.  to  command 
the  fleet  in  the  abfcnce  of  the  Lord  Willoughby,  and  hath 
the  fame  powers  with  regard  to  the  manning  the  fleet. 

Sir  Martin  Frobiftier  had  a  commiflion,  31  Eliz,  which, 
after  reciting  that  the  command  of  a  fmall  fquadron  intended 
againft  the  Spaniards  in  the  Weft  Indies  had  been  given  to 
him,  goeth  on  thus :  •*  We  therefore  let  you,  to  wit,  that  we 
*'  have  authorized  and  appointed,  and  do  by  thefe  prefentt 
*•  give  full  power  and  authority  to  the  faid  Sir  Martin  Fro* 
•*  bifticr,  or  to  his  fufficient  deputy  or  deputies  wherefoever 
"  he  fliall  have  need,  to  prefs  and  take  up  for  our  fervice  to 
^*  the  furniture  of  fuch  (hips  as  (hall  be  committed  to  his 
••  charge  in  any  place  upon  our  coafts  of  England  or  Ireland, 
**  any  mariners,  foldicrs,  gunners  or  other  needful  artificers.** 
And  then  requireth  all  Judices  and  other  officers  to  be  aflift- 
ing  to  him  in  the  premifes. 

I  would  not  be  underftood  to  fay,  that  all  commanders  of  " 
fleets  or  fquadrons  for  fpecial  fervices  have  had  the  fame 
powers  as  thofe  I  have  mentioned.     The  truth  is,    the 
greater  num^>cr  of  thefe  fpecial  commiflfionsjwhich  1  hajre     •     -1^ 

met'   ^\.A 
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met  witb>  and  thore  too  of  the  lateft  date,  are  filent  as  to  that 
point. 

I  come  now  to  the  general  commiflions  conferring  the 
whole  Admiralty  Jurifdidion  and  the  Rights  of  Admi* 
ralty. 

And  thofe  I  have  met  with,  though  I  apprehend  they  all 
agree  infubftance  with  regard  to  the  prefent  queftion,  yet 
diflFer  a  little  in  point  of  form. 

In  the  loth  Ed.  III.  and  in  the  12th  of  the  fame  reiga^ 
the  Admirals  (for  at  that  time  there  were  two,  one  for  the 
North,  the  other  for  the  Weft)  are  impowered  to  make 
choice  of,  as  well  within  liberties  as  without,  able-bodied 
men  fit  for  the  fervice,  and  to  put  them  on  bcMird  the  fleet* 
The  word  eligendi  made  ufe  of  in  thefe  commiflions^  is  the 
word  ufed  to  the  fame  purpofe  about  that  time  in  all  the  com- 
miflions for  prefling  for  the  ]and-fervice,  which  was  then 
likewife  praAtfed.  You  have  the  word  in  relation  to  the 
land-fervice  in  the  ftatute  of  the  18  Ed»  III.  *^  Men  at  arms^ 
**  hoblers,  and  archere  chofen  to  go  into  the  King's  fervice 
"  out  of  the  realm,  (hall  be  at  the  King's  wages  from  the 
*^  day  they  depart  out  of  the  counties  where  they  were  chofen 
**  'till  their  return." 

In  the  50th  Ed,  III.  the  Admirals  commiflions  with  re- 
gard to  this  matter  ran  thus :  **  Nee  non  naves  &  navicular 
^*  guerinas,  quot  neceflarise,  cujufcunque  portagii  fuerinc 
**  quoties  necefta  fuerit,  congregandi :  &r  marinarios  &  alioa 
**  pro  navibus  &  naviculis  illis  neceflarios  eligendi,  capi* 
**  endi,  St  in  eifdem  ponendi,  &  htijufmodi  marinarios  qui 
**  rebelies  &  contrarientes  futf rint  in  hac  parte,  debits  com- 
'^  pefcendi  &  caftigandi :  &  ad  omnia  alia  quae  ad  oflicium 
'*  Admiraiii  pertinent  in  hac  parte  faciendi  &  exer- 
**  cendi;  prout  de  jure  &  fecundum  legem  maritimam  fuerit 
•*  faciendum." 

And  all  SheriflFs,  Mayors,  Bailiffs,  Miniflers,  Owners  of 
Ships,  Mafters  and  Mariners  are  required  to  be  aiding  and 
aflifting  to  them  in  the  premifes. 

The  Admirals  CommiflTions  run  exaSIy  in  the  fame 

form. 

So  doth  Thomas  of  Lancafter's  CommiflTion  of  High 

Admiral. 

So  doth  the  Earl  of  Warwick's  Commiflion  of  High 

Admiral. 

And  fo  doth  the  Duke  of  Richmond's,  1 7  Hen.  VIII. 

The  Lord  Seymour's  Commiflion  of  High  Admiral  ex- 

prcffeth  the  matter  a  little  differently;  the  words  are^  ''Ac 

X  a  '«  ad 
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<^  ad  na.itas  &  ir.ailQarios  &  alios  pro  omtlibiii  &  iinguK# 

'<  navibu?9  conduccndutn  &  gubernandum  neceflariosa  •ti* 
<^  gcnduiUi  capiendum  &  apprehmdendum,  atquf  eoTdentiA 
^'  di8i3  navibus  it  naviculis  pon^ndilm  &-  rettiKfndiifn. 

In  tlie  fame  year  the  Lord  Seymour  had  another  conruaiF* 
fton  in  fuller  terms,  with  all  the  Jurirdtdioas  and  Rights  of 
Admiralty  particularly  enumerated  and  fet  ferCb  ail  krgei 
the  word^  with  regard  to  the  pfefent  mattt#  ahp,  <*  f  K 
'*  iitfuper  tam  naves  &  navitrulas  guerirtas  qiiant  quafetin^e 
^^  filias  naves  3i  naviculas  f^u  vafa  ^uiBainqut>  prd  qtiibiipk 
'*  cunquc  viagiisi  feu  negoriis  ktdftris  vel  ^xpeditiom  et^rmw 
"  deiii ;  nee  non  navigero^^  five  plldtas  at;  naYiunil  magif'^ 
^'  tios,  tiautasj- nauclerosi  vibreleatores^  feu  bOmhartkoreo 
'^  ac  ma  naiios  &  alias  perfonas  quifconque^  prO  navibil^f 
*^  navKu'is  fcu  vafibus  hujurmodtaptos  dr  idoneoo,  do  tern- 
'^  pore  in  tentpus  quoties  neceflt  feertt^  ubitunque  loeornta 
'<  inira  regna  &  dominia  uodra  ptedidft  tarn  infra  libeftaMk 
**  qiMin  extra,  corgregandiun,  deligendufti^  retidondani)  €»- 
^'  [^icndum,  art  edandumi  deputandum  &  ikfligrtanduni  Abfi]U< 
^f  interrupt ioi>t  feu  impedtmento  pCr  quemcunqutf  id  contra-* 
'?.  tium>  fiendo;  cum  y\eni  Jurifdidionc  &  potcftatc  ad  ete-* 
'<  qucndum  omnia  c:  finguta  qux  in  hac  parte  per  magnum 
'*  Adinirallum  nottruni  St  pr^fedunA  gen^ralem  cUfiia  & 
*'  nwr'.um,  jure  fieri  dcbcnt,  potfmty  vel  folcnt.'* 

'ill"  Larl  of  Warwick  had  a  CommiiTion  3  Ed.  VI.  of 

Ilifzh  Admiral  in  tliS  fame  form. 

/\nd  fo  hdd  the  Duke  of  Buckingham^  16.  Jac.  I. 

And  now,  \vl»en  I  chnfider  thefc  precedents  not  fetahed 
from. dark,  remote,  and  unfettled  times^  but  ruhniilg  uni- 
formly throug;h  a  courfe  of  many  ages,  all,  as  I  conceirci - 
fpeakir^  ta  tl:e  Hviie  purpofe,  though  in  diflFtrent  fonts  of 
£KPM.J.>  n ;  fom-  for  m:»king  choice  of,  otlicrs,  and  thofe  the 
ihiicl.  f  ..\'.ter  ru*  »'oer,  and  c(  the  laicft  datt',  for  making 
x:ht)ic«:  *  x':\y.u  t^kii-;;  w,  or  for  arrefting,  prciling,  and  tak- 
\ivj.  4?r»,  maii:.c:  -,  sh;!  putting  them  on  board  for  the  publick 
.'vivcc:  v.'hc:i  i  conr/.^r  thele  precedents  with  the  pracTice. 
(Inv.nto  tlv:  pr;;rjnt  Urw,  I  cannot  conceive  other  wife  of 
.Iic  p'ir.t  i;:  qiici-i'..n,  th.m  '.Lat  the  Crown  hath  been  always 
In  p'  r'  rjii^n  cf  tlic.  r>rerr<*nive  of  prtiliog  mariners  for  the 
iniMi'w';  (crvicc.  V.  I.icii  |»rvrci;uivc  hath  been  carried  into 
cxcc'irio!',  rr,  well  i\v  \iMiic  oj  liiecial  commil'Hons  iflutd  as 
-il,"  crJ^tiicy  cf  ctfiiiio  v  j-iireJ,  as  by  the  perfuns  who  frftm 
;.;;  e  \o  time  ha\.  bcuii  iuliuftcd  with  the  whole  Adnaira^ity 
1 1^1.11^1  ion. 

And  indeed,  th^  woi.U  I otjchln^;  < lie  manning  the. fleets 
Impov/cring  the  A'*i;iiral3  i'c  u'-^  and  v.\'jv.uie  all  other  miU. 
icrs and  things  touchi:^ llvit  lei- vice  'cv.^/V/;  Ijhng  to  tie 9^ 


Alexander  Broadfoot.  309 

tf  Admiral  feem  to  imply,  cither  thatlhofe  powers  were 
deemed  to  be  inherent  in  the  office,  or  that  they  had  been 
ccmftantly  by  expreft  words  in  ^  oommtffions  annexed 
to  it. 

To  this  Durpofc  I  wili  mention  a  very  remarkable  tranf- 
adton  in  the  Parliament  of  the  7th  and  8th  of  Hen,  IV. 

Complaint  was  made  in  Parliament  that  the  fea-fervice  had 
been  greatly  negleded,  and  that  depredations  were  daily 
committed.  To  remedy  this  evil,  a  very  extraordinary  ex- 
pedient was  oflbred,  to  which  the  neceffity  of  the  King's 
affairs  obliged  him,  for  ikefrtfeid^  to  fubmir.  It  was,  that 
the  naval  force  of  the  kingdom  fliould,  for  a  time,  be  put 
under  the  diredion  of  the  merchants  themfelves. 

Accordingly,  an  ad  pafled  that  the  merchants  (hould 
have  the  keeping  of  the  feas  from  the  ift  oF  May,  1406, 
to  Michaelmas,  1407.  And  to  defray  the  cxpcnce  of  this 
fervice  they  were  to  be  entitled,  by  Writs  of  Privy  Seal,  to 
certain  duties  mentioned  in  the  record,  as  I  find  it  abridged 
by  Cotton. 

Among  other  provifions  touching  this  matter.  It  was 
enaSed  that  the  merchants  fliould  naitte  two  ptrfons,  one 
for  the  North  and  the  other  for  the  South,  wlio,  by  corn- 
miSion,  (hould  have  the  Iik€  powers  as  other  Admirals  have 
bad. 

In  purfuance  of  this  ad:,  Nicholas  Blickboiirn  ivas  named 
by  the  merchants  for  the  North,  and  Richard  Cliderow  for 
the  South. 

One  might  reafonaUy  hope  that  no  powers  deemed  illegal 
oroppreifive,  no  powers  hurtful  to  tr:iJe,  or  g.ievous  to  the 
mariners,  (bould  be  inferted  in  tiie  cod  millions  of  Admi- 
rals nominated  by  the  merchants.  But  it .  happencth  that 
Biackbourn's  commiffion  is  eKtant,  and  runneth  in  the  very 
words  of  thofe  I  have  cited  from  the  50th  of  £^.IIL  to  the 
i7ihof«?«.  VIII. 

You  have  ii  in  Rymcr  (8.  439).  It  rcciteth  the  Aft  of 
Parliament,  and  that  Blackbourn  had  been  nominated  by  the 
merchants  for  the  North;  and  tht-Ti  ^oeth  on  in  the  ufual 
form,  impowering'him  to  make  choice  or,  take  up,  and  put 
QD  board,  fuch  mariners  and  others  as  iliall  be  found  neceflfary 
for  the  fervice,  and  to  punifli  and  chadlfe  fuch  as  fliall  be 
difobedtent  and  refradory  in  that  behalf. 

The  commifTion  was  to  continue  as  long  as  the  merchants 
flioifld^have  the  keeping  of  the  feas,  which  indeed  was  not 
long.  For  before  that  Parliament  rote ,  this  novelty  came  to 
M  end:  the  merchants  were  eafedofa  fervice  they  were 
foiinil  iobe  very  unequ^  to,  their  Admirals  commiflions 

drop^d 
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dropped,  and  th^  whole  dirtdion  of  the  marine  retuiliedl  to 
its  proper  channel.. 

I  think  it  rogy  rafely  be  inferred  from  this  record  that  ni 
the  judgment  of  thofe  times,  and  in  a  concern  of  the  mer* 
chanu  themfelves,  the  pradice  of  manning  the  naVy  by  the 
methodii  mentioned  in  thefe  commiflions,  wa?  efteemed  to 
be  neceffary  for  the  fervice,  and  a  branch  of  admiral  jurif* 
didion. 

I  come  now  to  the  (latutes  which  fpeak  of  this  matter. 

And  I  do  admit  that  I  know  of  no  flatute  now  in  force, 
which  diredly,  and  in  exprefs  terms,  impowereih  the  Crown 
to  imprefs  mariners  into  the  fervice.  And  admitting  that 
the  prerogative  is  grounded  on  immemorial  ufage,  I  know 
of  no  neccffity  for  any  fuch  ftatute.  For  let  it  be  remem- 
bered, that  a  prerogative  grounded  upon  general  immemorial 
ufage  not  inconfiftent  with  any  flatute,  not  repugnant  to  the 
publick  utility,  is  as  much  part  of  the  law  of  England,  as 
Aatute  law.  You  will  be  pleafed  to  carry  this  obfervaticKi 
too  along  with  you,  that  the  flat utes  which  mention  prefltng 
as  a  pradice  then  fubfifling  and  not  difallowed,  are  at  leaft 
an  evidence  of  the  ufage  if  ihey  go  no  further.  I  mean  if 
they  do  not  amount  to  a  tacit  approbation  of  it. 

For  it  is  hard  co  conceive,  tliat  the  LegiOature  (hould  fre* 
qucntly  mention  a  praflice  utterly  Illegal,  and  repugnant  to 
the  principles  of  the  Cptltiitutioii  as  fubfifling,  without  fome 
mark  of  difnpprobation. 

The  firft  flatute  I  have  met  with  is  that  of  the  2  R.  a> 
cap.  4.  It  is  an  aS  againft  Mariners  deferting  the  fervice; 
rot  to  be  met  with  in  the  latter  editions  of  the  Statutes  at 
Large,  which  give  us  only  the  title  of  this  Ad,  with  a  note 
that  is  altered  by  the  18th  Hen.  VL  and  5  Eliz. 

It  is  however  fliil  in  force,  and  as  fuch  is  inferred  by 
Raftal  in  his  Abridgment  under  title  "  Mariner,  No  i."  My 
worthy   friend  Mr.  Cay   hath   likewife  inferted  it  in  bit 
Abridgment,  under  title  **  Seamen,  No  i.'*     I  will  give  you 
the  words  of  the  Aft  as  far  as  concerneih  this  point,  as  I 
find  it  in  an  edition  of  the  Statutes  at  Large,  ending  with 
the  laft  year  of  Hen,\lL     •*  Item^  becaufe  that  divers  ma« 
^*  rincrs  after  they  be  arrefted  and  retained  for  the  King's 
•*  fervice  upon  the  fea,  in  defence  of  the  realm,  and  thereof 
^*  have  received  their  wages,  do  flee  out  of  the  faid  fervice 
f*  without  licenfe  of  the  Admirals  or  their  Lieutenants.—- 
f'  it  is  ordained  and  eflablifhed  that  all  thofe  mariners  wUch     ' 
f*  from  henceforth  ftall  do  in  fuch  manner— (hall  be  holdtt.. 
M  to  reflore  to  our  faid  Sovereign  Lord  the  King  the  dooWcl^  ; 
ff  of  (^at  they  have  taken  for  wages,  and  neverthele&-ft<R-'^ 
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*•  have  one  year's  imprifonment,  without  being  delivered  by 
**mainprife,  bail,  or  by  any  other  way/* 

The  Aft  then  goeth  on  to  dired  how  fugitive  mariners 
fliall  be  apprehended  and  dealt  with ;  and  concludcth  with 
this  claure^  **  The  like  punifliment  (hall  be  made  of  Ser- 
<*  jeants  o/Arms»  MaftersofShips^  and  all  others  that  (hall 
"  be  attainted  before  the  Admiral  or  his  Lieutenant  afore- 
'^  faidy  that  they  have  any  thing  taken  of  the  faid  mariners 
^^  for  (b  fuffer  them  to  go  at  large  out  of  the  faid  fervicc, 
"  after  they  have  been  arretted  for  the  fame  feryice." 

You  will  be  pleafed  to  obferve  that  the  word  arreft  twice 
ufed  in  this  AS»  is  made  ufe  of  in  the  precedents  I  cited 
of  the  id  and  15th  of  this  very  reign,  and  in  mod  of  thofe 
of  Utter  date:  it  is  likewife  ufed  in  ten  other  commiflions  in 
the  fame  reign  touching  this  very  fervice,  all  likewife  direded 
for  execution  to  Serjeants  at  Arms,  which  for  brevity's  fake 
I  have  omitted. 

So  that  if  it  be  alked  who  are  the  perfons  fubjeded  to  the 
penalties  of  this  AQ,  it  muft  be  anfwered,  niariners  arrefted 
and  taken  into  the  fervice  by  virtue  of  commiflions  from 
the  Crown,  in  cafe  of  their  defertion,  and  Serjeants  at 
Arms,  mafters  of  (hips,  and  others  executing  fuch  com- 
miflions, who  for  lucre  (hall  fu£Fer  them  to  go  at  large  after 
fuch  arrefls. 

Mariners  indeed  were  not  fubje&  to  the  penalties  of  this 
A6t,  unlefs  they  had  received  wages.  Rut  might  not  a  ma- 
riner fo  arretted  have  reafonably  faid,  I  was  compelled 
againft  law  into  the  fervice;  I  did  my  duty  while  I  con* 
tinned  in  it,  and  dearly  earned  the  wages  I  received? 
Might  not  a  mariner  have  faid  this^  and  much  more,  upon 
a  fuppofition  of  the  illegality  of  an  imprefs?  Certainly  he 
might.  But  you  fee  mariners,  though  taken  into  the  fer« 
vice  by  compulfion,  are  by  this  A6l  made  liable  to  pe- 
cuniary and  corporal  punifliment  too  in  cafe  of  defertion. 
This  doth  more  than  imply  the  legality  of  fuch  com- 
pulfion. 

It  may  poflibly  be  objeSed  that  the  word  reUined  is  ufed 
in  the  Ad,  and  that  a  retainer  implieth  a  mutual  contrad 
for  Tome  fervice  to  be  done.  It  may,  when  it  (landeth 
alone,  have  received  that  fenfe  in  modern  language^  but  in 
flrid  propriety  it  meaneth  nothing  more  than  the  taking  a 
perfon  into  fome  fervice ;  and  is  in  truth  the  A3  only  of  the 
.perfon  retaining  or  taking.  And  therefore  when  I  fee  the 
word  ntained,  conneded  with  one  which  hath  no  other 
meaning. in  the  Engli(h  tongue  than  whatcarrieth  with  it 
^  idea  of  compulfioOf*  I  cannot  conceive  that  the  Legif- 
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liture,  Tpetking  of  perlons  arrejiid  %ni  mmntaimif  AmM 
mean  no  other  than  (lerrons  taken  into  the  (ervice  with  their 
own  confcnt. 

Thftt  there  was  a  pradife  then  fiMifting  of  taking  m* 
rincrs  into  the  fervice  by  connpulfion»  cannot  be  draicd: 
the  Parliament  could  not  be  ignorant  of  it.  Is  it  pofl^Ue 
then  to  imagine^  that  they  could  ufe  a  word  which  nuuii- 
feftly  H^nifieth  compulfiony  and  yet  mean  nothing  more 
than  n  mutual  comradf  Befidesi  it  cannot  be  conceived 
that  Serjeants  at  Arms,  who,  afi  1  before  obferved,  wer^ 
the  peifons  abciit  that  time  ufuslly  employed  in  the  fervice 
cf  prtfling,  couLd  be  exprefslT,  knd  by  name,  fubjeClcd  to 
the  ptr.ulilt's  cf  the  A&,  if  no  mariners  but  fuch  as  vo- 
luntaiily  a.U'rcd  ir.tn  the  fervice,  were  comprehended  in  it. 

The  r.LXt  A:i  is  that  of  the  2d  and  3d  PA.  and  Mar.  which 
lavcti.  a  penally  i^n  watermen  plying  between  Gravefend  and 
Winilior,  who,  to  fpcal;  in  the  langu<ige  of  the  Ad,  **in 
»*  ihc  lime  ol  prcfiing  by  commiflion  for  the  fervice  of  the 
*'  Crown  ftpon  the  fea,  do  willingly  and  obftinately  with* 
**  iiij>v',  hidi\  an<I  convey  themfelves  into  fecret  places  and 
*'  *tMii-a-rii».rs  5  and  arte  luch  time  of  prefling  is  over-paSitd^ 
^  rciiif  11  to tli'ir employments." 

This  pro\llioii,  'tii  true,  extendeth  only  to  watermen  on 
the  TliJiv.ci,  a:\i  nviv  le  co.ifidered  as  one  of  the  many 
whnLfome  regulations  rh<»re  f»erfons  arc  brought  under  by 
this  A£l.  Ami  it  is  mentioned  in  that  light  in  an  A6t  paflcd 
in  the  lute  Queen's  time.  But,  at  the  fame  time,  it  iheweth 
that  commiiTions  Wtr  prefling  were  then  in  ufe.  And,  in  my 
opinicn,  it  rkcwifc  fiippofcih  the  legality  and  utility  of  fuch 
con^.iTiil;:oni,  r.nd  that  thefc  people  are  the  objeSs  of  them. 
Oiheiwito  \.I.)  ire  they  lubjcfled  even  to  the  flighted  pu- 
liifi.inciit,  frr  abfconding  at  the  time  of  the  execution  of 

The  Ails  ul.ich  come  next  to  be  confidered  are  fome 
mav'e  i'.nco  tlie  Revolution;  a  moll  aufpicious  period  I 
vviKH  r):c  pr:.ciples  of  Liberty  were  wtU  underfiood,  and 
no*  '-loricuflj'  alfcried. 

Thefc  au  the  7th  and  8lhof  King />'/7.7Jw,  the  and,  3d0 
4th,  jir.d  5th  of  the  late  Queen. 

The  firll  \s  intituled,  «*Aa  Ad  for  the  Incrcafe  and  En- 
ciii.Mgemem of  Seamen." 

It  enadeth,   among  other  things,  that  licenfes  may  be 
givri)  by  his  Majcfly,  or  the  l-rord  High  Admiral,  or  Oma^ 
mill'ioners  of  Admiralty  to  any  landmen  willing  to  enter  Hrto 
the  merchants  fervice:  which  ihall  be  a  prote^ion  to  ibea  . 
^gainft  being  imprefled  for  the  fpace-  of  two  years. 
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Provided  fuch  Ijmdtnen  bring  two  credible  perfons  to 
vouch  for  them.  But  if  any  perfon  i)uil  vouch  for  any  one 
as  a  landman,  who  ffliall  afterwards  appear  to  have  been  a 
jcaman,  he  (ball  forfeit  twenty  pounds. 

The  2d  and  3d  of  the  late  queen  is  intituled  *'  An  ad  for 
^f  the  Increafe  and  better  ercouragement  of  Navigation  and 
<<  Security  of  the  Coal  Trade."  To  thefe  ends  it  im^ 
powereth  parifli  officers  to  bind  out  poor  boys  to  fea  in  the 
nnercbaffits'  fervice :  and  enaded  that  boys,  fo  bound  out^ 
(Hall  not  be  compelled,  or  impreffed,  or  permitted  to  enter 
into  the  fervice  of  the  Crown  at  fea  'till  they  attain  their 
age  of  eighteen;  and  that  certificates  of  fuch  binding  fliall 
be  tjanfmitted  by  the  colleSors  of  the  reipedive  ports  to 
the  Admiralty  •  and  that  thereupon  protedions  (haU  be 
made  for  fuch  apprentices  without  fee  or  reward. 

And  for  encouraging  other  perfons  to  bind  themfelves 
apprentices  in  the  merchants'  fervice^  it  further  enafieth» 
that  perfons  fo  binding  themfelves  (hall  not  1}e  compelled 
or  impreffed  into  the  fervice  of  the  Crown  for  three  years 
from  the  time  of  fuch  binding ;  and  that  upon  certificates 
of  fuch  binding)  from  the  coUedors  of  the  refpedive  ports, 
the  Admiralty  (hail  grant  proteSions  without  fee  or  re- 
ward. 

And,  for  encouraging  the  coal-trade,  it  further  enadetb, 
that,  during  the  war,  there  (hall  be  allowed  to  every  vetkl 
employed  in  that  trade,  befides  the  mailer,  mate,  and  car* 
penter,  one  able  feaman  for  every  one  hundred  ton  of 
the  veffel,  not  exceeding  three  hundred  ton,  free  from  im- 
preifing. 

The  4th  and  5th  of  the  late  Qyeen  reciteth  that  ciaufe  in 
the  Ad  of  the  ad  and  3d,  which  exempted  voluntary  ap« 
prentices  for  three  years;  and  faith,  '^  Whereas  fuch  ez« 
"  emption  for  three  years,  which  was  intended  for  the  en- 
**  couragement  of  landmen  to  bind  themfelves,  hath  been 
**  fnanifeftly  ^bufed  for  ilie  exempting  and  proteding  of 
**  ieamen  from  the  fervice,  to  the  great  hindrance  and  preju- 
**  dice  of  her  Majefty'siea*  fervice ;"  therefore  be  it  enaded 
^'  and  declared,  that  no  per4on  or  perfons,  of  the  age  of 
^  eighteen  years,  (hail  have  any  exemption  or  protedioa 
^*  from  her  Majefty'a  fea-fervice,  who  (hall  have  been  in 
**  any  fea-fervice  before  the  time  they  fo  bound  tbemfelvee^ 
**  any  law  or  ftatute  to  the  contrary  ootwithdanding.*'  See 
alfoi  Aa$ue,  SelT  i.  cap.  16.  §  2.  6.  Jivntf  cap.  31.  §  2. 
13  Geo.lL  cap.  17.  f  f ,  2,  3,  gnd  cap.  26.  §  5. 
Let  us  now  uk<  «  Bigfi  view  of  thefe  Ads^ 
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Perfons  an^r  certain  fpecial  qualificatioxu  are  exempted 
from  being  imprefTed. 

To  that  end,  in  one  cafe,  licences  are  to  be  granted  fay 
Lis  Majefty,  or  from  the  Admiralty,  but  under  proper  cau- 
tion to  prevent  abufes. 

In  other  cafes,  certificates  are  to  be  returned  from  the 
chief  officers  of  the  ports,  and  protedions  thereupon  granted 
without  fee  or  reward. 

And,  in  every  cafe,  thcfe  exemptions,  as  they  are  confined 
to  perfont  under  certain  limited  qualifications,  fo  are  chey 
limited  too  in  point  of  time,  and  withal  given  by  way  of 
encouragement.  And,  laftly,  the  extending  the  benefit,  even 
of  a  temporary  exemption  beyond  the  original  intent  of  the 
Legiflature,  is  declared  to  be  an  abufe,  and  an  abuCe  tending 
to  the  great  hindrance  and  prejudice  of  her  Majefty's  fea* 
fervice. 

Do  not  thefe  things  inconteflibly  prefuppofe  the  ex- 
pediency, the  neceffity,  and  the  legality  of  an  imprefs  in 
general  ?  If  they  do  not,  one  muft  entertain  an  opinion  of 
.the  Legiflature  a^ing  and  fpeaking  in  this  manner,  which 
.it  will  not  be  decent  for  me  to  mention  in  this  plnce. 

For  the  very  notion  of  an  exemption  when  granted  by 
ftatute  to  particular  perfons,  and  this  too  by  way  of  en- 
.couragement,  implieth,  that  without  fuch  exemption  the 
parties  entitled  to  the  benefit  of  it  would  by  law  be  liable 
to  the  duty  or  burden  which  is  the  fubjed-matter  of  that 
exemption  :  othcrwife  the  ftatute  doth  nothing,  it  operateth 
upon  nothing,  if  no  legal  duty  or  burden  be  removed  by  it. 
And  confequently  the  granting  exemptions  to  feamen  under 
certain  limited  qualifications,  and  for  a  limited  time  only, 
fuppo^eth  that  all  feamen  in  general,  without  fuch  exemption, 
were  by  law  liable  to  tlie  duty  or  burden  which  is  the  fubjeft- 
matter  of  that  exemption. 

And  the  many  provifions  the  Legiflature  hath  made  to 
prevent  abufcs  with  regard  to  thefe  exemptions,  attended 
with  a  plain,  full,  and  exprefs  declaration,  that  fuch  abufes^ 
namely,  the  extending  the  benefit  of  exemptions  beyond  the 
intent  of  the  Legiflature,  tend  to  the  great  hindrance  and 
prejudice  of  ihe  fea-fervice,  imply,  that  the  duty  or  burden, 
which  is  the  obje£l  of  all  this  cars  and  caution,  is  expedient 
.and  neccfTary  to  the  fervice. 

And  this  burden  is  plainly  an  imprefs  in  time  of  war. 

Which  from  the  authorities  I  have  cited  appeareth  to  me 
to  be  grounded  on  commog  and  flatute-Iaw.    In  other  wbrdf^ 
upon  a  general  immemorial  ufage,  allowed,  approved^  and 
.recognized  by  many  a£ls  of  Pailiament, 

AgatidE 


Alexavdeh  Broadfoot.  315 

Againft  what  I  have  fatd,  it  hath  beenobjeded,  that  the 
prad'ce  of  prefiing  is  incopfiftent  with  the  liberty  of  the 
itibjedy  and  a  breach  of  Magna  Ciarta. 

I  readily  admit  that  an  imprefs  11  a  redra'nt  upon  the  na- 
tural liberty  of  thofe  who  are  liable  to  it.  But  it  muft  like- 
wife  be  admitted,  on  the  other  hand,  that  every  reftraint  upon 
natural  liberty  is  not  eo  nomine  illegal^  or  at  all  inconiiilent 
with  the  principles  of  civil  liberty.  And  if  the  reftraint,  be 
it  to  what  degree  foever,  appeareth  to  be  neceflary  to  the 
good  and  welfare  of  the  whole,  and  to  be  warranted  by 
flatute-law,  as  well  as  immemorial  ufage,  it  cannot  be  com- 
plained of  oiherwife  than  as  a  private  mifchief ;  which  as  I 
faid  at  the  beginning  muft,  under  all  Governments  what- 
foever,  be  fubmitted  to,  for  avoiding  a  public  inconvenience. 

As  to  Magna  Ciarta,  it  is  not  pretended  that  the  pradice 
of  prefling  mariners  for  the  public  fervice  is  condemned  by 
exprefs  words  in  that  ftatute.  And  if  it  be  warranted  by 
common  and  ftatute-law,  it  cannot  be  (hewn  to  be  illegal 
by  any  confequences  drawn  from  Magna  Chart  a.  In  like 
manner  as  prefling  for  the  land  fervice  could  not  be  deemed 
ille7al,  or  inconfiftent  with  the  principles  of  our  conftitution, 
while  there  were  temporary  aSs  (as  there  were  many  in  the 
late  war)  to  warrant  it. 

Befides,  we  know  that  Magna  Charta  hath  been  exprefsly 
and  by  name  confirmed  by  many  ads  of  Parliament,  my 
Lord  Coke  faith  3I.  And  yet  the  praSice  of  prefling  mari- 
ners flili  continued  through  all  ages,  and  was  never,  that  I 
know  of,  once  mentioned  in  any  of  thofe  ads  as  illegalj  or 
a  violation  of  the  great  charter. 

In  a  fimilar  cafe,  I  mean  the  praSice  of  prefling  foldiers 
for  foreign  fervice,  there  are  ftatutes  of  an  early  date 
(i  Ed.  III.  5,  as  Ed.  III.  8.)  which,  1  conceive,  were  in- 
tended againft  it ;  though  it  was  pradifed  long  afterwards. 
But  thofe  ads  extend  only  to  the  cafe  of  prefling  for  the 
land-fervice,  not  a  word  do  I  And  in  them  touching  the 
fea-fervice.  One  reafon  of  the  difference,  among  others, 
may  be  that  the  land-fervice  was  thought  to  be  fufficiently 
provided  for  in  ordinary  cafes  by  the  military  tenures:  and 
extraordinary  cafes,  cafes  of  neceflity,  fuch  as  that  of  a  fo- 
reign invafion,  were  exprefsly  excepted.  In  thofe  cafes,  faith 
the  1  Ed.  III.  *^  it  fliall  bedone  as  in  times  paft  ;"  which  we 
know  was  by  commiflions  of  array.  Whereas  no  competent 
provifion  was  made  by  law  for  the  ordinary  fea-fervice. 
There  were  no  naval  fervices  due  to  the  Crown,  except 
thole  of  the  Cinque  Ports,  and  a  very  few  others ;  which 
t))  !^!%^tbcr  were  too  inconf]derab|e  to  be  mentioned,  and 
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horc  00  fort  of  proportioo  to  the  comnioa  exigeocice  of  tbe 
public  in  tkne  of  ^-^ar. 

But  there  is  another  objefbion  which  deferveth  to  be  eot- 
iudered.  It  is,  th^t  temporary  aSs  hav/e  from  time  to  time 
been  made  authorizing  the  preffing  mariners  for  the  fes- 
fervice.  From  whtncp  it  is  argued>  that  the  Legiflature, 
which  is  fuppoifrd  to  do  nothing  in  vain,  wpukl  not  have 
given  thofe  powers  for  a  tim^s,  if  the  King,  by  bis  pntrm^ 
gative,  could  have  provided  for  the  fervice  without  the  aid 
of  fuch  temporary  ai^s. 

The  gentlemaq  who  bad  the  care  of  publifliing  Lord 
Chief  Jullice  Hale's  Hiflory  of  the  Pleas  of  the  CrowB» 
rrferrcth  to  feveral  temporary  a^s  made  in  tlie  late  Qneenfs 
time^  authorifjng,  as  he  fuppofeth,  the  prelSng  of  foldiecs 
and  manners.  1  have  looked  into  all  thofje  a3s.  They  arc 
ibleiy  for  prtlTing  ioidierft  and  marines.  Not  a  fingk  wofd 
that  concerneth  the  preHing  of  mariners  do  I  find  in  any  one 
of  them 

There  was  indeed  an  ad  made  in  that  reign  (4^5  Annas^ 
c.  19  )  for  oompriling  mariners  into  the  fervice  by  methods 
which  it  was  then  thought  the  prerogative  ulone  co^ld  aot 
warrant.  To  that  tnd  it  authorized  and  reqaireJ  Jufticesof 
the  Pence,  and  other  .\iagiftratcs,  to  caufe  privy  fcajchestO 
be  mndic,  from  time  to  time,  for  mariners,  who,  as  ihe  aft 
expf.eiTeih  it,  '^  did  lie  hid,  withdraw,  and  conceal  them* 
^  ftlves,"  and  to  deiivcr  them  uhen  apprehended  to  cob* 
duAcrs  for  the  fervice  nf  the  Crown.  And  conHablcs  and 
other  oflicere  were,  by  warrants  from  the  Magiftrales,  10 
make  privy  learches  by  night,  and  were  impowered  to  enter 
bouQfs,  and  open  doors,  in  execution  of  fuch  warrants ;  and 
were  required  to  give  an  account  of  their  proceedings,  from 
time  to  time,  to  the  Mniriftrates,  on  oath;  and,  in  cafe  of 
negligence  or  remiflbefs  in  the  prcmifcs,  were  AibjeQed  to  p«- 
icuniarv  punifliments.  1  his  is  the  fubftance  of  the  firft  nine 
fec^ions  of  the  afit;  which  fedions  continuing  in  force  only 
*«ill  ihc  hrft  of  March,  1706,  arc  not  primed  in  the  later 
editions  of  the  Statutes  at  large. 

But  it  cannot,  1  conceive,  be  inferred  from  the  oesr  . 
fowers  given  by  this  ad,  that  an  imprefb  by  commiffion 
from  the  Crown,  or  by  Admiralty- warrants,  which  was 
praclifcd  at  that  very  tiix^c,  was  illegal.  All  that  can  beifl* 
ferred  is,  thatthe  oidinary  methods  then  in  ufe  were  fduad 
iiie^cQual  :  and  therefore  the  Legiflature  had  for  that  ktii|e 
recourfe  to  an  extraordinary  one,  for  compelling  iato  cbft- 
fervice  thofe  who  could  not  be  come  at  by  the  ordinaijr.  ; 
nacthods  ^  thofe,  who,  in  the  language  of  the  ad,  **  ley  Inly  -' 
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'^  ^vithckew,  and  concealed  themfelves."  And  to  that  en i# 
civil  Magi  drat  es  and  civil  Officers  are  required  and  aulbo- 
rized  16  do  what,  in  the  jadgment  of  the  Legiflature  with- 
out the  aid  of  that  ad|  they  could  not  have  done,  or  at  le4ft 
\Vere  not  conDpeliable  to  do. 

And  whoever  reafderh  and  Confidereth  the  17th  and  18th 
fedions  of  this  Ad,  which  I  have  ali^ady  cited  to  another 
purpofe^  will  hardly  conceive^  that  That  Parliament  had  anjr 
doubts  concerning  the  legality  of  animprtb  by  the  ordinary 
methods  of  Law. 

Indeed,  the  lemporiiry  A3s  of  the  t6th  dfid  17th  Can  h 
come  dire£lly  to  the  point.  They  mkhorised  an  imprefd  by 
AdmiraltV- Warrants  for  a  limited  lime.  And  had  tetnporary 
ASs  of  that  kind  been  frequent^  or  had  the  pradice  of  prcflf- 
ing  been  difcontinued  from  tht  lime  of  Cltarlebihc  Firft,  itn-* 
Icfs  when  revived  by  fubr^quent  temporary  ASs,  I  think 
what  hath  been  faid  upon  the  root  of  antitnt  precedents  couW^ 
after  all,  have  had  very  litile  weight.  For  1  freely  declare, 
that  antient  precedents  alone^  unlefs  fupported  by  modern 
pradice,  weigh  very  littU  with  me  in  queftionsof  this  nAturc> 
1  mean,  in  qudflions  touching  the  prerogative.  But  we  alt 
know  that  the  pradice  of  prefling  by  Admiralty- warrartts 
hath  continued  now  near  «•  century,  fmcc  the  expiration  of 
th6fe  Aftsof  King  Charles  the  Firll,  withgut  one  ftatute  of 
the  like  kind  to  authorize  it. 

Tlicfe  ASs  of  King  Charles  the  Firft  do  indeed  fhew  that 
the  prerogative  of  prfcfling  mariners  into  the  public  fervice 
was  at  thtit  time  doubted  of.  And  whoever  cDnfidcrcth  the 
peculiar  circumtlances  of  that  time,  when  the  prerogative 
had  in  too  many  inftances  been  carried  to  great  lengths,  and 
when  the  nation  was  at  the  very  evc  of  a  civil  war  upon  the 
fubjed  of  liberty  and  prerogative,  and  coftfidercth  withal 
that  a  naval  force  miift  in  ail  cvenr?,  as  things  then  ftood, 
be  provided;  whoever  I  fay  confidcreth  thefe  things  will 
not  wonder  that  the  prerogative  of  prcfTirg  mariners  ihould 
at  that  very  critical  time  be  called  in  qjeflion ;  or  that,  in 
order  to  procure  an  univerfal  fubmiflion  to  a  meafure  neccf- 
flry  at  that  time,  the  authority  of  Paili^ment  fliould  be  called 
10,  in  aid  of  the  prerogative. 

There  was  a  temporary  Aft  made  in  f*iis  very  fcnion  for 
preffing  for  the  land-fervice.  It  reciteth,  that  a  rebellion  was 
on  foot  in  Ireland;  and  then  declareth,  abnc^il  in  die  words 
of  I  idAll,  before  cited,  "  that  by  f^iiv  ro  man  isGO.ri- 
**  pelUbIc  to  «ro  o^it  of  his  counrv  to  Car  i  as  a  V.i.iicr,  ex- 
**  ccpt  in  cafe  c:  a?C3lfity  cf  fuddcn  comirjof  iir^rige  enc- 
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*'  mies  into  the  kingdom^  or  eicept  he  was  bound  thereto  by 
**  tenure.** 

It  is  worth  obferving,  that  no  fuch  declaration,  favin^the 
rights  of  the  fubjedf  is  to  be  found  in  any  of  the  A6U  of  this 
feflioo  for  prefling  mariners.  And  the  diflFerent  penning  of 
thcfe  A£b  made  in  the  fame  feflion,  and  touch!  19  cafes  of  fo 
fimilar  a  nature,  (Irongly  intimateth,  that  the  point  was  nor^ 
even  at  that  critical  time,  thought  equally  clear  in  the  oot 
cafe  as  in  the  other.  The  fame  obfervation  occurreth  with 
regard  to  the  different  penning  of  all  the  Ads  of  the  hie 
Queen  for  preffing  foldiers  and  marines,  and  of  that  for 
prefling  mariners ;  the  former  declare  that  it  was  neceflarj  at 
that  time  of  war,  that  foldiers  and  marines  fliould  be  raifed 
by  the  methods  prefcribed  in  the  Ads,  *'  by  common  con- 
**  fent  and  grant  in  Tarliament.*'  Thefe  are  the  words  of  the 
Ad,  and  they  are  the  very  words  nude  ufe  of  to  the  fame 
purpofe  in  the  25th  EJ.  III.  already  cited.  The  latter  with- 
out  any  fuch  declaration  barely  impowereth  and  requiieth 
magidrates  and  other  peace-officers  to  make  fearch  for  and 
apprehend  mariners,  who  then  lay  hid,  withdrew,  and  con- 
cealed themfelvcs,  and  to  fend  them  into  the  fervice. 

Lord  Chief  Juuice  Hale»  in  hts  Hiftory  of  the  Pleas  of  the 
Crown»  fpeaking  of  the  legality  of  preflitig,  which  he  indeed 
feemeth  to  doubt  of,  faith,  '*  He  that  looketh  upon  the  Ads 
'*  enabling  prelTing  foldiers  and  mariners  for  foreign  fervice 
•*  upon  or  beyond  the  fea,  namely,  17  Car*  c.  la.  25,  26. 
**  may  think  vhofe  times  made  fome  doubt  of  it.  But  of  thiSf** 
faith  he;  "  I  deliver  no  opinion.** 

That  learned  man,  you  fee,  carrieth  the  inference  from 
thefe  temporary  Ads  no  further  than  ro  render  the  matter 
doubtful,  and  fo  he  leaveth  it.     But  had  he  lived  to  fee  the 
pradice  of  prefling  mariners  continue  near  a  century  longer^ 
and  efpecially  had  he  feen  this  pradice  treated  by  the  Legt& 
lature  in  the  manner  the  Ads  made  fince  the  Revolution  treat 
it,  I  think  wh%t  was  then  but  matter  of  doubt  would  have 
now  appeared  to  him  in  a  diflFerent  light.     I  confefs  it  doth 
fo  to  me.     For  rights  of  every  kind,  which  (land  upon  the 
font  of  ufage,   gradually  receive  new  llrength  in  point  of 
light  and  evidence  from  the  contiruance  of  that  ufage  ;  hsil 
implieth  the  tacit  confcnt  and  approbation  of  every  (hcceF« 
five  age  in  which  the  ufage  hath  prevaiUd.     But  when  iher; 
prcrogarive  hath  not  only  this  tacit  approbation  of  all  igti^v 
the  pretlnt  as  wtrll  as  the  former,  on  its  fide,  but  is  lecag^/  j 
nized  or  evidently  prefuppoftd  by  many  Ads  of  Parliaiiitl|l||^j| 
asm  the  prefent  cafe  I  thiitk  it  U,  1  fee  uo  legal  nhjoftl^tf*! 
that  can  be  rn^de  to  \i.  .  ^  J 
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I  make  no  apology  for  the  length  of  my  argument,  becaufe 
I  hope  the  importance  of  the  quedion  will  be  thought  a  fuF- 
ficicftt  excufe  for  me  in  that  rcfpe6k.  For  it  is  no  more  nor 
lefs  than,  whether  the  only  elTcdual  method  yet  found  out. 
for  manning  our  navy  in  time  of  war,  for  railing  that  nuna-: 
her  of  mariners  "  which  the  Legiflature  from  time  to  time 
*^  declare  to  be  neceflary"  for  defending  our  coaft  and  pro- 
tcQing  our  trade,  whether  this  method  be  legal  or  no?  This 
I  fay  is  the  queftion.  And  therefore  1  could  not  fatisfy  myfelf 
without  entering  as  far  into  the  merits  of  it  as  I  could. 

And  i  have  delivered  my  opinion  upon  it  without  anj 
refervc.  ■  ..f^ 


King's  Bench,  Hilary  Term,  29  Geo.  III. 
Leman  againjl  GoULTY  and  Another, 

This  was  a  rule  calling  on  the  plaintiff  and  the  Rev.  G, 
Sandby,  D.  D.  vicar-general  of  the  epifcopal  court  of  Norwich, 
to  fhew  caufe  why  a  writ  of  prohibition  (hould  not  iffue  to 
prohfbit  that  Court  from  holding  further  plea  of  the  matters 
between  the  parties. 

The  defendants,  who  were  church  wardens  of  St .  An.drew's, 
Norwich,  were  cited  on  the  26th  of  March,  T  788,  in  the 
Biihnp's  Court,  to  exhibit,  on  oath,  a  true  account  of  all 
fums  of  money  which  they  had  received,  and  paid,  in  th? 
execution  of  their  office,  from  Eaftcr  1 787  to  that  time.  At 
a  fubfequent  Court,  held  the  29th  of  April  following,  they 
gave  in  their  accounts  verified  by  oath.  On  the  i8th  of 
June  objedions  were  taken  to  two  articles  of  the  account ; 
one  of  6l.  11s.  6d.  tor  lettering  and  gilJing  the  pew  doors; 
and  the  other  61.  los.  charged  as  paid  to  the  chief  conftable, 
and  not  relating  to  the  office  of  church- warden ;  which  were 
difallowed.  Then  they  were  admonifticd  to  pay  12I.  is.  as 
the  balance  of  their  accounts,  and  1 3s.  ^A  as  cods ;  and 
for  not  appearing  at  a  fubfequent  Court  on  the  23d  of  Oc- 
tober 1788,  and  obeying  the  monition,  the  judge  pro- 
nounced ihem  contumacious,  and  excommunicated  them. 
At  a  Coon  held  on  the  firff  of  Auguft  1 788,  it  was  alleged, 
that  the  plaintiflF  was  prefcnt  at  a  veflry  meeting  of  the  pa- 
rifhioneri  of  St.  Andrew's  on  the  12th  of  March  1788, 
when  the  Church- wardens'  accounts  were  produced  and  al-. 
lowed,  aixi  that  the  Plaintiff  and  the  reft  of  the  parifliioners 
had  finca  paid  the  fums  rated  on  them ;  and  that  the  fum 
charged  |o  have  beeo  paid  to  the  conftaVAt  v;9l^  i^vv  ^xvcv>^ 
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fom,  which  the  Cliarch -wardens  for  the  ttmd  being  appeutd 
to  have  regularly  pai  J.  The  fuggeftion  ftated^  that  itftppearcd 
to  the  judge  of  the  Spiritual  Coart,  bj  the  accootit  delivered 
in  by  the  Defenii^nts  on  the  29th  of  April,  ihat  it  had  been 
allowed  and  approved  at  the  veftry  meethig. 

Lord  Kenyok,  Ch.  J. — When  the Chorcfa wardens  bal 
delivered  in  their  account,  ihey  had  doni  everj  thing  which 
the  Spiritual  Gnirt  had  a  power  of  enforcing.  There  wia 
then  an  end  of  the  jurifdidionof.that  Court ;  it  vr^funBus 
officio.  The  general  grounds  oF^a  prohibition  to  the  Ecde- 
fiftfttcal  Courti  are  either  a  defed  of  jurifdiftioo^  or  n  defeS 
in  the  mode  of  trial.  If  any  fad  be  pleaded  in  the  Coart 
belowy  and  the  parties  are  at  iflue,  that  Court  has  noju- 
rifdidion  to  try  it,  becaufe  it  cannot  proceed  according  to 
the  rules  of  the  comtnon  law ;  and  in  fuch  eafe  t  prohi- 
bition lies.  Or  where  the  Spiritual  Court  has  no  original 
jurirdidion*  a  prohibition  may  be  granted  after  fentencet 
But  where  it  has  jurifdiSiony  and  gives  a  wrong  judgmenty 
it  is  the  fubjed  matter  of  appeal,  and  not  of  prohibition. 
This  dodrine  was  laid  down  in  the  cafe  of  Symes  v.  Symes^ 
a  Burr.  813.  Now  in  this  cafe,  with  refped  to  the  com- 
pelling of  a  produdion  of  the  church-wardens'  accountsp 
the  Spiritual  Court  had  exclufivc  jurifdifkion:  but  there 
their  authority  ceafed;  and  every  thing  which  they  did  af- 
terwards was  an  excefs  of  jurifdidion,  for  which  a  prohibi- 
tion ought  to  be  granted. 

AsHHURSTy  J. — It  feems  that  the  Spiritual  Court  have 
exceeded  their  jurifdiSion,  and  thtix^fore  a  prohibition fhould 
be  granted.  1  hey  had  a  right  to  compel  the  churchwardens 
to  deliver  in  their  account,  but  when  that  was  done,  they 
could  take  no  further  cognizitnce  of  the  matter. 

Bu  LLER,  J. — This  is  a  motion  for  a  prohibition  after  (en- 
tence ;  in  which  cafe  we  cannot  go  out  of  the  proceediogs^  to 
fee  whether  the  Spiritual  Court  had  any  jurifdiQion.  But 
I  think  ir  does  appear  on  the  face  of  thefe  proceedii^s,  that 
the  Court  below  had  no  authority  to  give  the  lentencc 
which  they  have  given  ;  and  upon  that  ground  a  prohibitica 
ought  to  be  granted.  If  the  tcckfiafticai  Judge  give  a  wraqgi 
fentence  on  the  merits,  where  he  has  jurifdidiion^  thai  igk 
only  the  fubjed  matter  of  appeal^  and  not  of  a  probibitioik^ 
But  where  it  appears  on  tl>eir  own  oroi  rsditig  that  they 
had  no  juriftlidion,  there  a  piohibii.rii  U  th?  piv>per  l«- 
mtdy. 

Grosi,  J.— Of  the  fame  opinion. 

Rule  abibluib«^.>> 
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LAWYER'S. 

AND 

MAGISTRATE'S  MAGAZINE. 

For    JUNE,     1790. 


Adjudged  Cafes  in  the  Courts  at  Weftminfter  ia 
Eafter  Term,  1790. 

Rex  v.  Joseph  Scott,  CL  and  another. 

THE  Seflions  of  Salop,  upon  an  appeal  agarnft  a  rate 
to  the  poor»  charged  upon  two  fchool-houfes  at  New-^ 
port,  confirmed  the  rate  fubjed  to  the  opinion  of  the  Court. 

CASE. 

W.  Adanis  having  conveyed  in  fee  a  free«*fchool  and  twd 
houfes  in  Newport  for  the  reiidence  of  a  roafter,  and  uflier, 
with  a  confiderable  eftatc  at  Knighton  in  the  county  of  Staf- 
ford, for  the  fuppoirt  of  the  fame,  and  vefted  the  fafne  in 
the  Haberdalhers  Company  in  London  as  trudees,  a  pri- 
vate Ad  of  Parliament  was  pafled  in  the  12th  Car.  II.  en- 
tituled  **  An  AS  for  the  incorporation  of  the  Matter  and 
Wardens  of  the  Company  of  Haberdafhers^  London,  to  be 
Governors  of  the  Free-School  and  Alms-Htoufes  in  New- 
port in  the  Cotinty  of  Salop,  of  the  foundation  of  W* 
Adams,  and  for  fettling  Lands  and  PofTeflions  on  them  for 
the  Maintenance  thereof,  and  other  charitable  Ufes}"  which 
was  confirmed  and  perpetuated  by  the  1 3  Car,  II.  By  the 
A€bef  laOir.  U,  after  reciting  that  W.  Adams,  bad,  out  of 
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a  fincere  intention  for  public  good,  at  his  own  ezpeii€e> 
ere6led  the  faid  fchool-houfes  for  themader  and  ulher,  and 
fouralms-houfes  in  Newport^  and  for  other  pious  andcba* 
ritable  purpofes,  (among  other  things)  it  was  enaded 
'^  That  the  manor  and  grange  of  Knighton,  with  the  ap* 
purtefiantes,  ind  all  tther  lAnds  atui  hereditJlmentt,  ferried 
and  conveyed  by  Adams  to  the  Governors  and  their  fuc- 
ceflbrs  for  the  purpofes  aforefaid,  be,  and  at  all  times  here* 
after  (hall  be,  ^^^  J,  difclmrgid^  and  acquitted  of  and  from  tig 
payment  of  all  and  every  manner  of  faxes  ^  affeffments^  <fr  charges  t 
cMtof  milifafy^KyiitfiAer,  hktt^ftef  to  ^  Uitfuhd  impdM 
b)  authority  of  Parliament,  orotherwife;  and  the  faid  ma- 
norsy  mefTuages,  lands  tenements,  and  premifes,  and  the 
owners  and  occOpiefs  thertof>  or  dny  <jf  them,  (hall  not  at 
any  time  hereafter  be  rated,  taxed,  or  ztTcfkd,  to  pay  any 
fum  or  fums  of  money,  or  be  otherwife  charged  in  any  way 
whatfoever,  for  of  in  f^fped  tf  the  UAA  if^anors,  lands^  and 
hereditaments,  or  any  of  them,  for  or  towards  any  manner 
€>i  fublktiXi  ajfeffment^  or  charge^  Ht^fitver^  atqr  (tatute^ 
law,  or  ordinance,  to  the  contrary  thereof  in  any  wife  not- 
withftanding."  The  appellants,  having  proved  this  ad,  and 
that  the  two  houfes  had  been  previoufly  conveyed  by  Adams 
to,  and  vcfted  in,  the  faid  Governors  for  the  purpofes  afore- 
f»id,  and  that  the  prcmifes  had  not  been  rated  or  paid  to 
the  relief  of  the  poor  tf  the  pafifh  in  the  memo^y  of  any 
perfon  living,  infifted  that  they  were  exempted  by  the  faid 
flatute,  and  were  net  liaUe  to  the  payment  of  the  poof'l 
rftte :  biit  the  Sefften  adjudged  that  they  were  not  exempted, 
Ahd  tdnfirin^d  the  rate. 

Lord  Ken  yon,  Ch.  J. — Thefe  lands  having  been  given 
for  eleemofynary  purpofes,  the  Legiflature  feem  to  have  in- 
tended to  exempt  them  from  ail  public  taxes  whatfoever. 
Ahd  it  is  ilf^fMfer iai  to  the  partfti  whether  thefe  lands  be 
c1teM]pttd  frorA  the  poor's  rate  or  not ;  fince  tf  Ihey  bt  oot 
Yj^^mpt,  gr^tef  eontributions^  muft  be  faifed.  If  a  coo- 
ilrtrSion  of  this  AGt  of  Parliament,  manifeflly  errdneoin, 
had  hitherto  prevailed,  we  (hould  have  been  bound  to  cotrcA 
it :  though  indeed,  had  the  words  of  the  (latute  been  very 
doubtful,  the  cpfttempomry  and  fubfequent  uniform  uftgt 
would  have  great  ^ii^eight.  But  without  reforting  to  tSe 
ufagfe  in  this  cafe,  iht  words  of  this  ftatute  are  very  dtU* 
and  pofiti^e ;  (br  they  fpeak  of  all  fmblici  taxes  whatfOever. 
The  whote  alignment  r^fMves  itfelf  into  this,  whether  ik 
the  idea  of  the  Leg^ffature  at  the  time  of  paifing  this  Aft  of 
PatliAhienft,  xhtpo6r^s  Mt  wM^f^Kcktaxf  The  AflU  «f 
Parliamtent,  which  have  b<!en  referred  to  in  the  argcnciiV 
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do  not  prove  the  point  for  which  they  were  mentioned.  But 
the  other  Ads  of  Parruitfont^  refpeding  the  poor,  are  do* 
cifive  of  this  quedton.  The  ftatute  of  3  iVilL  and  Mary, 
cap.  ii«  i6f  fpeakiDg  of  the  means  by  which  a  fettlement 
may  be  gained^  fays,  ^'  that  if  any  perlbii  fiiad  be  charged 
with  aod  pay  his  IKare  towards  the  publick  ^a^es  or  levies  of 
the  faid  parilh,  he  (hall  be  adjudged  to  have  a  legal  fettlement 
in  the  fame.''  Now  on  the  conftrudion  of  this  ftatutCf  it 
never  was  doubted  but  that  a  payment  towards  iht  poor* s  rati 
was  foflicient  to  ^ve  the  party  a  fettlement.  f  am  therefore 
dearly  of  opinion,  that  the  exemption  which  has  hitherto 
prevaifed,  ought  to  continue  in  future. 
The  three  other  Judges  concurred. 

Order  of  Seflions,  confirming  the  rate,  quafked. 


TX/  Kino  v.  th$  TrJiaBitanfi  of  Holy  Trinity,  in  tXe 

MlNORlES. 

Two  Toftices  removed  Frances  Whitfield,  wife  of  Jolhua 
Whitfiefd,  (a  patient  in  Guy's  Hofpital),  with  her  three 
children,  from  Bermondfey  to  Holy  Trinity.  The  SeflTons 
confirmed  the  order. 

CASE. 

Jofhua  Whitfield,  the  pauper,  by  indenture,  dated  the 
a4th  of  June,  i  j62r  was  bound  apprentice  to  John  Grimes, 
of  Towcr-Hill,  London,  taylor,  ^einjf  a  place  neither 
within  the  parifli  of  the  appellants  orrefpondents},  to  fcrve 
for  fevcn  years.  He  fervedhis  mafler  about  fix  years  of  the 
term ;  when  his  mafter  declined  bufinefs,  and  informed  the 
pauper  that  he  wiflied  him  to  get  another  mailer  for  his 
good.  The  pauper  then  went  home  to  hfs  father,  who  lived 
in  $t.  Ofave,  Southwark,  with  whom  he  (laid  three  or  four 
weeks ;  and  if  the  pauper  could  have  got  a  fervice  in  that 
time,  he  would  have  taken  it ;  but  not  meeting  with  any, 
he  returned  to  Grimes,  who  thereupon  told  him  that  ho 
heard  Mr.  Edwards  (who  was  alfo  a  tayler,  and  lived  in 
Holy  Trinity)  wanted  a  man;  and  told  him  to  go  to  Ed- 
wards, and  make  an  agreement  with  him  for  his  (the  pau- 
per's)- good ;  and  that  be  underftood  Edwards  would  take 
him  for  twelve  months.    The  pauper  accordingly  went  to 
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Edviarc!?,  and  entered  into  Kn  agreement  in  writing,  under 
feal,  with  hinf>,  covenanting  to  fervc  him  for  twelve  calendar 
months,  from  the  nth  ot  July,  1768,  in  his  buiitiefs  of  a 
taylor ;  and  Edwards  thereby  agreed  to  inflruQ  him  in  that 
buGncfs,  and  find  him  in  viduals,  drink,  and  lodging,  and 
at  the  end  of  the  term,  to  pay  him  12I.  in  confideratioii  of 
his  fcrvice.  The  agreement  was  not  flamped.  The  pauper 
was  19  years  of  age  when  he  left  dimes;  and  the  inden- 
tures were  not  afligned,  or  cancelled :  but  after  the  pauper 
had  ferved  Edwards  two  months.  Grimes  gave  him  up  his 
indentures;  and  he  continued  to  ferve  and  board  with  Ed- 
wards to  the  end  of  the  term  agreed,  and  then  received  his 
wages,  and  applied  them  to  his  own  ufe.  The  queffion  was, 
whether  he  gained  a  fettlement  by  bis  fervice  with  Edwards 
in  Holy  Trinity  ? 

Lord  Ken  yon,  Ch.  J.— It  is  extremely  dear  that,  while 
the  indentures  of  apprenticefliip  continue  in  force,  the  ap- 
prentice is  not  fui  juris y  and  cannot  gain  a  (ettfement  as  a 
fervant.  But  ir  has  been  fettled  as  long  ago  as  the  beginning 
of  the  late  reign,  in  Rex  v.  St.  George^  Hanover  Squarcy  that 
the  apprentice  need  not  continue  in  the  aSual  fervice  of 
the  firil  maftcr  during  the  whole  term,  but  that  if  he  be  af- 
figned  over  by  the  firft  mafter,  or  continue  with  hrs  privity 
and  confent  in  the  fervice  of  another  peifon,  he  may  gain  a 
fettlement  by  ferving  the  fecorxd  mafter  forty  days.  The 
cafes,  which  have  been  decided  upon  this  fubjeS,  have  been 
determined  on  nice  diflin£lions:  but  ftill  thofe  diftinSions 
ought  to  be  adhered  to,  as  they  have  fettled  the  boundaries 
on  this  point.  The  one  is  the  cafe  of  The  King  againji  tht 
inhabitants  of  Fremingtony  where  it  was  held  that  the  appren- 
tice gained  a  fettlement  by  ferving  the  fccond  mafter  with 
the  confent  ofthefrfi.  The  cafe  on  the  other  fide  is  that  of. 
Rex  V,  St.  Lute^s,  MiddlefeXy  vfhcTc  2l  general  licence  given  Bj 
the  mafter  to  the  apprentice  to  ferve  whom  he  would,  without 
any  confent  to  ferve  any  perfon  in  particulary  was  held  in- 
fufficicnr  to  enable  the  apprentice  to  gain  a  fettlement  by 
ferving  fuch  fecond  mafter.  Now  this  cafe  falls  withiivitiie 
principle  of  the  former  of  ihofe:  for  the  apprentice  went 
not  only  with  the  confent,  but  with  the  exprcfi  recom'men* 
dation  of  the  firft  mafter,  to  ferve  the  fecond,  and  he  went 
there  to  follow  the  fame  trade  which  his  firft  mafter  had 
exercifed.  It  has  b  en  faid  that  this  cafe  muft  be  governed 
b^  that  of  Rex  v.  Sandfcrd;  but  there  is  a  foUd  diilibQioa 
between  that  cafe  and  the  picfent.  For  there  the  mafter  g^im 
up  the  indentures  previous  to  the  pauperis  entering  into  |Imi 
fecond  fervice:  but  here  the  indentures  were  not  given   Vgt 
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till  more  than  40  days  had  elapfed  after  the  apprentice  had 
ferved  the  fecond  mafter ;  and  that  is  fuflkient  to  give  him  a 
fettlement  in  that  pari(h.  Soppoflng  this  quedion  were  to 
arife  in  another  fhape,  and  that  the  pauper  were  profecuted 
for  exercifing  his  trade  without  having  ferved  an  apprentice- 
fliip  according  to  the  (latute^  there  is  no  doubt  but  that  the 
fervice  with  the  fecond  mafter  would  be  deemed  a  fervice  un- 
der the  indentures  previous  to  the  time  of  their  being  de- 
livered up. 

BuLLER,  J.— -The  pauper  could  gaia  no  fettlement  by 
living  as  an  hired  fervant  with  Edwards,  becaufe  the  inden* 
tures  of  apprenticeftiip  dill  exiiled :  and  the  only  queftion 
is,  whether  the  mafter  did  exprtfsly  confent  to  tliat  fervice  or 
not.  For  all  the  cafes  (hew  that  mere  knowledge  is  not  fuffi- 
cient ;  knowledge  does  not  imply  confent.  Now  here  was 
an  exprefs  confent  and  recommendation  of  the  (irft  mafter 
to  fervc  the  fecond,  and  then  the  cafe  comes  precifely  within 
that  of  Rex  v.  Fremington,  If  indeed  the  apprentice  had 
not  gone  into  Edwards's  fervice,  he  would  not  have  gained  a 
fettlement  by  ferving  any  other  perfon,  becaufe  a  general  li- 
cence to  ferve  whom  the  apprentice  choofes,  is  not  fuflicient. 
By  going  into  the  fervice  of  any  other  perfon,  the  appren- 
tice would  have  gone  without  the  exprefs  confent  of  the  firft 
mailer,  and  therefore  might  have  been  recalled  by  fuch  maf- 
ter ;  but  he  could  not  have  been  recalled  by  the  firft  matter 
from  the  fervice  of  Edwards,  becaufe  of  the  exprefs  confent  to 
ferve  Edwards.  This  is  diftinguilhable  from  the  cafe  of  Rex 
V.  tke  Inhabitants  ofSandfordi  for  there  the  mafter  had  given 
up  the  indentures,  and  he  had  no  longer  any  power  over  the 
fervant  2  but  here  the  indentures  were  in  force  during  the 
fird  two  months  of  the  pauper's  fervice  with  Edwards. 

Grose,  J. — It  is  neceffary  to  adhere  to  the  adjudged 
cafes ;  and  1  think  that  thb  cafe  muft  be  governed  by  that 
of  Rex  V.  Fremington,  And  that  cafe  alfo  (hews  that  the  fer- 
vice with  the  fecond  mafter  need  not  be^ir  the  benefit  of  the 
firji.  With  refpeft  to  the  cafe  of  Rex  v.  Sandford-,  the 
proper  anfwer  has  been  already  given,  and  thediftin&ion  be- 
tween that  cafe  and  the  preftnt  is  fufficiently  clear.  In  this 
cafe  the  indentuies  were  not  given  up  till  after  forty  days 
fervice  with  the  fecond  mafter,  which  was  fufEcient  to  give 
the  apprentice  a  fettlement  by  ferving  Edwards  with  the  con- 
fent of  the  (irft  mafter;  and  the  circumftance  of  the  inden- 
tures not  being  given  up  till  that  time  rather  (hews,  that 
the  6rft  mafter  intended  that  the  fervice  (hould  continue  dur- 
ing that  time  under  the  Indentures.     Both  orders  confirmed. 

Rex 


3^6  Kind's  Be  itcR, 


Rex  v.  the  Irhfilitantf  0/ Sam^ORN. 

Two  Jiifticcj  removed  W,  WhcyajnfK  from  SamlK)rn  t# 
Ta.TJwprtb.     Seflions^   on  appeal^  quamed  jthc  pr4^. 

CASE. 

In  170.6,  a  certificflte  was  ^Wen  !3y  the  parifii  of  Tain- 
worth  to  the  hamlet  of  Saniborni  acknowledginj^  H.  Whey- 
am,  the  graniJfathcr  of  the  pauper,  to  be  an  iphabitajit  le- 
gally fettled  in  their  paiifli.  T.  Wheyam,  the  father  of  ihc 
pauper,  was  born  at  Samborn,  under  this  certificate  from 
Tamworth.  W.  Wheyam,  the  prefent  pauper,  never 
gained  any  fcttlcment  for  himfelf;  but  his  fet;letpcnt  de- 
pends' on  the  fettlement  of  his  (jatKcr,  T.  Wheyam.  In 
1736,  a  certificates  of  thp  pauper's  father,  T.  Wheyarn, 
was  given  tO  the  pari fli  of  Tardebiggc ;  in  which  T.  AlfcDck 
and  R  Boulton,  of  Samborn,  churclnvarden  and  overfeer  of 
the  poor  cf  the  parr Jb  of  Great  Cou^hton^  V/arwick,  acknow* 
Icdged  T.  Wheyam,  and  F-.  his  wife,  to  be  inhabitants  fc- 
galty  fettled  at  Samborn,  in  their faid  pari  Jb  of  Great  Cought^n  ; 
and  promiftd  to  receive  them  into  the  faid  parifi  whenever 
they  (hould  become  chargeab!«f ;  and  to  provide  for  them  as 
their  inhabitants  legally  fettled  within  the  parifb  cf  Great 
Cotfghtcn.  This  certificate  w^s  properly  attefted  and  allowed 
by  two  Juftices  of  Warwickfhire.  The  hamlet  of  Samborn 
does  now,  and  did  at  the  time  of  the  date  of  the  certificate 
of  1736,  maintain  its  own  poor  feparately  from  the  pariQi 
of  Great  Coughton  ;  and  has,  and  at  that  time  had,  a 
churchwarden  and  an  overfeer  of  their  own,  feparatc  from 
the  parifti  of  Great  Coughton.  T.  Al'.cock  and  R.  Boulton* 
whofigned  the  certificate  of  1736,  were  churchwardens  and 
overfeers  of  the  poor  of  the  Aamlet  of  Samborn,  at- the  lime 
of  granting  the  certificate. 

It  was  now  argued  againft  the  ord^r  of  Seflions,  1  (1,  That 
the  certificate  given  with  the  pauper's  father  was  not  binding 
on  the  hamlet  of  Samborn,  the  overfeers  having  ftylcd  them* 
felves  to  be  the  officers  of  the /tfr//i6  at  large ;  whereas  the  Cer- 
tificate Aft,  8  and  9  Will.  HI.  cap.  30,  requires  the  certifi- 
cate to  be  figncd  by  the  officers  of  the  parifli,  townfiip,  or 
place,  and  Samborn  was,  in  faft,  fo  far  as  refpeds  the  matn«* 
(enance   of  the  poor,   totally  independent  of  the  parifli  at 
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Urge,  adly.  The  Seffions  ought  not  to  have  admitted  evi- 
dence to  contradid  the  certificate,  which  dated  the  perfons 
granting  it  to  be  overfeersof  the  parifli  at  large. 

Lord  Kenyon.  I  cannot  form  any  doubt  in  my  own 
mind  in  this  cafe.  The  Certificate  ASt  requires  that  the 
certificate  (hall  be  figned  by  the  churohwardens  and  over* 
feers  of  the  pariih,  townfliip,  or  place,  granting  the  certi- 
ficate ;  and  it  is  expreisly  ftated  in  the  concluding  part  of 
this  cafe  that  the  cenificate  in  queftion  was  fo  figned. 

BuLtERy  J.-^The  evidence  does  not  contrZHdf,  but  if 
explains^   ths  certificate. 

Order  of  Seffions  confirmed. 


Bekwell  v.  Black. 

The  defendant  brought  a  writ  of  error  upon  a  judgement 
againft  him  ;  and  the  plainttflF  t>rought  another  adion  on 
the  judgement}  and  recovered^  and  fued  out  execution. 

The  queftion  was,  Whether  he  could  fue  out  execution  oil 
the  fecond  judgement,  before  the  writ  of  error  was  deter- 
mined ? 

Lord  KxNYOH,  Ch.  J. — ^There  are  twoways  by  which 
a  plaintiff  may  reap  the  benefit  of  his  judgement ;  either  by 
a  writ  of  execution,  or  by  another  a6tion.  The  former 
is  the  more  regular,  as  well  as  the  leaft  expenfive,  mode: 
but  it  is  admitted  that  in  this  cafe  the  plaintiff  is  not  en- 
titled to  th^t :  then  we  ought  not  to  determine  that  that 
which  is  the  moft  oppreflive  mode  of  obtaining  the  effeft 
of  the  judgment,  (hould  be  the  moft  favoured;  and  it 
would  be  permitting  the  plaintiff  to  do  that  indiredly  which 
cannot  be  done  dire6kly.  We  are  therefore  of  opinion,  that 
the  plaintiff  is  not  entitled  to  fue  out  execution  on  the  fe- 
cond judgment,  as  he  could  not  have  taken  out  execution  on 
the  firft. 

But  as  this  point  had  never  been  fettled  before,  the  Court 
made  the 

Buie  abfolutej  to  iet  glide  the  ezeeotloo. 


Owiir. 


328  .        Kl  MG  •  S    B  E  N  OH, 

GwiNNET  V.  Phillip?,  and  others. 


This  was  an  aSion  of  debt  on  the  nth  Geo.  IL  cap^  19. 
S  3.  to  recover  double  the  value  of  the  goods,  which  were 
removed  by  the  defendants  to  avoid  a  dtftrefs  for  rent.  The 
dccUration  ftated  that  57I.  was  in  arrear  for  rent.  *It  was 
proved  at  the  trial,  that  the  notice  of  diftrefs  alleged  that 
55I.  was  due ;  but  the  plaintiflF  was  ready  to  fticw,  by  th^  -^ 
tenant's  own  admiflion,  that  57I.  was  due  :  it  was  objeSed 
.  that  the  plaintiff  was  bound  by  the  notice  of  diftrefs,  and  the 
plaintiff  was  nonfuited. 

This  was  a  rule  to  (hew  caufc  why  the  non-fuit  fhould 
not  be  fet  afide,  on  the  ground  that  the  fum  mentioned  in 
the  notice  was  immaterial. 

Lord  Ken  yon,  Ch.  J.— There  is  no  doubt  but  that  if 
the  plaintiff  protefs  to  fet  out  his  title,  he  muff  fet  it  out 
f  orreQIy.  So  where  a  contra3  is  to  be  ftaicd  in  a  declara'^ 
tipn,  unlefs  it  be  truly  ftated,  the  plaintiff  cannot  recover* 
But  it  is  now  faid,  that  in  every  cafe  the  fa£ts  alleged  by  a 
plaintiff  muft  be  ftriflly  proved,  oiherwife  he  muft  be  non- 
fuited. And  therefore  in  an  adion  of  covenant  for  rent  for 
lool.  if  the  plaintiff  proved  only  56I.  he  muft  fail.  But  the 
rule  can  never  be  carried  to  fuch  an  extent.  1  have  heard 
both  in  and  out  of  Courts  that  the  doSrine  in  Brijioiv  v. 
Wright,  muft  be  confined  to  centrals.  Good  fenfe  will  re- 
concile all  the  authorities.  If  the  plaintiff  allege  any  thing 
which  forms  a  conftituent  part  of  his  title,  he  muft  fet  it 
put  corredly,  as  was  held  in  Savage,  qui  tarn,  v.  Smith. 
There  the  ground  of  the  execution  was  the  judgement ;  and 
though  the  plaintiff  were  not  bound  to  have  ftated  the 
judgment,  yet  being  fet  out,  it  ought  to  have  been  proved. 
But  here  it  was  impertient  to  ftatc  what  the  rent  was;  the 
defendants  incurred  a  penalty  under  this  Aft  of  Parliament, 
in  fraudulently  removing  the  goods  which  were  fubjeS  tQ 
the  diftrefs.  Whether  5I.  or  any  other  fum,  were  in  ar- 
rear, was  perfeQly  immaterial ;  the  damages  were  not  to  be 
meafured  by  the  quantity  of  rent,  but  by  the  value  of  the 
goods  removed.  And  the  notice  of  diftrefs  might  have  been 
abandoned  ;  for  a  party  may  diftrain  for  rent,  and  avow  for 
fealty. 

AsHHURST,  J. — ^If,  in  a  cafe  in  which  a  fum  of  money  la a 
conftituent  part  of  the  plaintiff's  demand,  it  be  compel^ 
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to  him  to  prove  a  fmaller  fum  than  that  alleged  in  the  de- 
claration,  (and  fuch  rule  holds  where  the  rent  itfelf  is  the 
very  ground  of  the  aQion)  a  fortiori ^  was  it  competent  to 
this  plaintiflF  to  (late  any  fum  as  due  for  rent,  fmce  the  leot 
was  merely  matter  of  inducement  ?  The  gift  of  this  afiioa 
is  the  fraudulent  removal  of  the  goods  from  the  premifes  in 
order  to  defeat  the  diftrefs:  it  was  therefore  immaterial  to 
the  defendants  whether  one  fum  or  another  were  due  for 
rent ;  for  in  either  cafe  they  are  guilty  of  a  tort. 

Bu  LLER,  J. — If  in  fetting  out  the  demifc  in  this  cafe,  the 
^  plaintiff  had  ftated  a  fum  as  rcferved  for  rent  different  from 
that  mentioned  in  the  leafej  this  cafe  would  be  governed  by 
that  of  Brijlow  v.  Wright,  But  this  Court  has  repeatedly 
faid  that  that  cafe  was  not  an  authority  beyond  the  cafes  of 
contra£ts ;  for  a  contrad  is  entire  in  its  nature,  and  muft 
be  proved  as  laid.  Perhaps  the  rule  laid  down  in  Brijlow 
V.  Wright^  will  be  found  to  extend  to  all  cafes  ofrecmrds^  and 
written  controls  \  becaufe  when  the  plaintiff  is  under  the 
necelTity  of  ftating  a  judgment  or  a  record,  he  mu ft  (late  it 
truly ;  for  if  he  do  not,  the  anfwer  to  the  adion  is,  that  that 
which  is  proved  is  not  the  fame  as  that  which  is  declared 
on.  But  in  this  cafe  the  variance  does  not  confift  in  any 
part  of  the  contra3,  but  in  an  averment  of  matter  fubfequent 
to  the  contrad.  1  he  averment  was  merely  a  matter  of  in- 
ducement to*  the  aSion;  and  fuch  averments  need  not  be 
precifely  proved. 

Rule  abfolute. 


Jarman  v.  Wollorton,  ^Jignee  of  Dow ey,  a 
Bankrupt. 

The  bankrupt's  wife,  previous  to  her  marriage,  afligned 
to  the  plaintiff*,  as  truftee  under  her  marriage-fettlemenr, 
her  ftock  in  trade,  &c.  for  her  feparate  ufe  and  difpofal,  to 
the  intent  (he  might  carry  on  her  feparate  trade,  together 
with  her  other  effefls,  at  the  apartments  then  in  her  occu- 
pation. After  the  marriage,  the  goods  and  efft&s  were  re- 
moved to  the  huAand's  houfe,  where  the  wife  ftill  carried 
on  her  trade  in  a  feparate  apartment  there.  There  was  no 
fchedule  of  the  effcQs  annexed  to  the  deed  of  fettlemenr, 
but  the  truftee  kep^  an  inventory  of  the  furniture,  and  fome 
of  the  effe^^s  in  queftion. 

Upon  the  hulband's  bankruptcy,  an  a3ion  of  trover  wat 
brought  by  the  truftee  againft  the  aflignces  to  recover  the 


3^0  Kino's  Bench^ 

flock  in  tr;u}e  and  furniture^  fo  fettled  to  the  wife^s  fepanUe 
ufe. 

Some  doubts  arofe  upon  the  evidence,  whether  the  wife 
carried  on  the  bufinefs  ftriSly  for  her  own  feparate  ufe  ;  but 
tTie  Jury  found  that  it  was  not  carrhd  onftparatelyf  end 
brought  in  their  verdiS  for  the  defendant  as  to  the  ftock  in 
trade,  and  for  the  plaintiff  for  the  furniture. 

The  defendant  now  moved  for  a  new  trtalj  on  the  ground 
that  the  truft-dccd  could  not  proteft  the  furniture,  efpecielly 
as  it  uas  not  particularly  defcribedand  fcheduled  in  the  deed; 
and  alfo  becaufe  the  ailignees  were  entitled  to  keep  the  poT** 
feflion  by  ihe  ftatute  21  Ja.  Leap.  19. 

LoRi>  Kenyon,  Ch.  J.— How  tar  it  would  have  bc«n 
wife  to  have  determined  originally  that  the  aduai  pofTeAion 
(houid  be  confidercd  as  decifive  evidence  of  ail  property,  is 
^  queftion  now  too  late  to  be  difcufTcd.  Becaufe  as  far 
back  as  the  year-books  37  Hen.  VI.  30,  a  gradual  was  li- 
mited to  A.  for  life,  and  afterwards  to  B-  In  modern  timet 
Ihe  courts,  proceeding  upon  the  fame  principle,  have  faid 
'  that  perfcnal  property  may  be  carved  out  in  the  fame  man- 
ner, and  pofTeffion  given  to  one  for  life,  and  then  over. 
Now  in  this  cafe,  before  the  bankrupt's  marriage,  a  formal 
fettlement  was  made  of  all  the  wife's  proncrty,  with  the  con«» 
fent  of  both  parties.  It  is  true  indeed  that  there  was  no 
enumeraiion  of  the  articles  of  which  her  property  confided; 
and  though  that  circumftance  was  mentioned,  with  many 
others,  by  l^ord  Mansfield  in  Cadogan  v.  Kenneth  it  dees  not 
follow  that  he  would  have  been  of  a  different  opinion  if 
.  that  circumftance  had  not  exifted  in  that  qafe.  And  I  do 
not  fee  what  difference  it  could  make;  for  a  fcheduie  con- 
veys no  information  to  the  reft  of  the  world,  if  it  were  an* 
flexed  to  the  fettlement,  its  exiftence  would  only  be  known 
to  the  parties  interefted  in  it ;  and  therefore  fuch  a  tranf- 
aftion  as  this  would  be  equally  open  to  fraud,  if  there  had 
been  a  fcheduie  of  this  furniture  as  it  is  now.  But  the  Jury 
have,  by  their  verdid,  negatived  fraud ;  and  to  be  fure  there 
was  no  ground  even  10  impute  it  to  the  tranfadion.  And 
^t  the*  trial,  the  furniture  claimed  as  the  wife's  property 
was  fairly  identified.  Neither  do  I  think  that  this  cafe  it 
afTefied  by  the  at  Jac.  I.  the  words  of  that  ftatutc  fumifll 
an  anfwcr  to  the  defendant's  argunient ;  for  they  are,  •*  that 
if  any  peifon  fhall  become  bankrupt,  and  at  fuch  time  fliallt 
by  the  confent  of  the  true  owner,  have  in  his  pojfefffonp  ar- 
dfry  and  difpofttion^  any  goods  whereof  he  (hall  be  the  reputed 
cwncr,  and  take  upon  him  the faic,  alteration,  or  dij^cfithm^  ' 
9s  owxer,  the  commiiTioncTjmay  (ell." 
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Bugler,  J. — As  It  Qrikes  me  at  prefent^  I  tl^nk  the  ver- 
(SxQ,  bears  rather  hard  upon  the  wife  refpeSing  the  flock  in 
trade.  For  the  weight  of  evidenec  is,  I  thiitk,  againft  the 
defendants  upon  that  point,  and  there  is  no  pretence  to  fay 
that  there  was  fraud  in  any  part  of  the  cafe.  This  motion 
has  been  made  on  two  grounds ;  firft,  that  there  was  no 
inventoryj  or  any  fpecific  account,  of  the  furniture  annexed 
to  the  deed,  fo  as  to  identify  the  wife's  property  ;  and,  fe- 
cordly,  that  the  defendants  are  entitled  to  thefe  goods  un- 
der the  21  Jac.  I.  cap.  19.  With  refpcft  10  the  latter  point, 
it  is  fufficient  to  fay  that  the  huiband  had  not  the  order  and 
djfpofition  of  this  property  with  th  confent  of  the  rfal  owner. 
The  truftce  was  the  legal  owner;  and  he  gave  no  confent 
for  fuch  purpofe :  and  the  wife's  pofleilion,  in  the  manner 
proved  at  the  trial,  is  no  evidence  of  fraud ;  for  (he  was  the 
agent  for  the  truftee.  The  objedion  arifing  from  the  want 
of  a  fchedule  annexed  has  no  weight ;  if  a  fchedule  were 
ncceffary,  here  was  an  inventory  which  will  fufficiently  an- 
fwer  the  purpofe.  But  I  think  it  is  unneceflary,  confider- 
ing  the  nature  of  the  property;  it  was  not  always  to  re- 
main in  the  fame  flate;  the  very  objed  of  the  fettlement 
ix^as,  that  the  wife  (hould  fell  the  goods  and  purchafe  others, 
in  order  to  make  a  profit  of  them.  In  the  cafe  of  Hafi'^ 
Union  v.  Gill,  24  Geo.  III.  fome  of  the  goods  taken  in  ex- 
ecution were  not  thofe  mentioned  in  the  fettlement,  but 
flock  bought  by  the  wife  with  the  profits  of  the  fate  of  the 
milk.    That  cafe  is  an  authority  for  the  prefent  throughout* 

Rule  difcharged. 


Castlp  v.  Burdett,  find  others. 

This  was  an  aSion  of  trefpafs  tried  at  the  Kent  Aflizes 
before  Qould,  J.  in  which  the  defendants,  being  excife  of- 
ficers, had  feized  a  quantity  of  tobacco  under  the  23  Geo.  IIL 
cap.  70.  The  Aft  fays,  no  writ  Ihall  be  fued  out  againft 
any  perfon  aSing  in  execution  of  that  (latiite,  until  one  ca^ 
lendar  month  next  after  notice  in  writing,  (hall  have  been  de- 
livered to  him.  In  this  cafe  the  notice  was  ferved  April 
28th,  and  the  writ  fued  out  on  the  28th  of  May,  and  the 
learned  Judge  being  of  opinion  that  the  writ  was  fued  out  a 
day  too  foon,  the  plaintiff  was  non-fuited. 

Now  upon  an  application  to  fet  afide  the  oon-fuit,  and 
for  a  new  trial, 
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The  Court  faid.  That  where  a  computation  is  to  be 
made /ram  an  Ad  done,  the  day  when  fuch  ad  was  done  is 
to  be  included,  according  to  the  rule  laid  down  in  the  King 
V.  Adderly^  Doug.  446,  and  the  cafes  there  cited. 

Rule  abfolute. 


Rex  v.  James  Beestok. 

The  parifliioners  of  Drayton  in  Haks^  Salop,  at  a  fpecial 
p*.iLlic  meeting,  contented  ih.it  the  church-wardens  and  ovcr- 
^^.cr5,  or  the  m^jor  pirt  of  then?,  (hould  conirad  with  Wil- 
li nm  Aihc;rton  tor  n'>aintainin<r  and  employing  the  poor  of 
tliiil  parilh.  In  coifcquence  of  which  the  ihre*?  church- 
wardens, and  two  of  the  ovcrfcrer>,  did  contract  with  Ather- 
ton  for  that  purpcfc ;  but  the  dLfcndanr,  who  was  one  of 
tiiC  ovcrftcrb,  refufed  10  join,  ihoiigh  he  had  the  requiHte 
fum  of  the  parilh  m<»ney  in- his  han^U  at  the  time. 

This  W2S  a  iu!c  to  (hew  cnufe  why  a  nriiindamus  fhould 
not  ifTue  againft  the  faid  overl'ccr,  conim:*nding  him  to  pay 
the  liim  rcijijired.  'YV.q  qiici^on  Wa?,  whether  it  was  ne- 
ceffary  that  all  the  church-uarden?  ard  ovcrfeers  fliould 
concur  in  making  liils  coi.rnict,  or  whcihcr  the  majority  of 
them  did  not  bind  the  rcil,  ihc  9  GVs.  1.  cap.  7,  §  4,  on 
which  this  contract  was  made,  enr-blini^  tkc  churihixjardens 
and  overfccrs  cf  th:  p:^^r  of  a:iy  parijlpy  iL\ik  tk:  confnit  of  tie 
piffjcr  f^art  c/i.^f  fan'jbhncrs,  or  inhabitants  in  vclhy  affem- 
bled,  10  contra«:,t. 

Lord  Kenyox,  Ch.  J. — The  conftruflion  contended 
for,  namtly.  that  the  concurrence  of  all  the  overfcers  is  nc- 
ccflary,  muft  have  prevailed,  if  the  Legiflature  had  in  cx- 
prefs  li-rms  required  it:  but  as  it  would  !)C  attended  with 
manilcfl  inconvenience,  the  argument  al/  inconvrmenti  ought 
to  have  great  weight  in  this  cafe  where  the  Legiflature  have 
not  lo  required  it.  A  cont raft  h:s  been  entered  into,  in 
wh'xli  the  parilh  at  large  is  concerned,  and  which  the  Aft 
of  )*arliament  has  enabled  the  parith  oiTxers,  with  the  con- 
cmrenceoF  the  parifli,  to  enter  into ;  and  the  queftion  is, 
\  hetlier  one  ohdinate  man,  in  oppofiiion  to  all  the  reft  of 
the  parifh,  in  an  ad  in  which  they  are  more  intereded  than 
he  is,  fhall  be  able  to  defeat  their  purpofe.  I  do  not  mean 
m  fav  that  the  church  wardens  and  overfeers  are  technically.^ 
corporation;  but  as  far  as  concerns  the  regulation  of  the 
poor  of  the  parilTi,  iliey  (land  in  pari  rations.     'And  in  tlie 
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inftancc  -of  cgrporations,  the  aft  of  the  majority  binds  the 
whole;  fo  much  (o,  that  the  Court  will  compel  the  perfbn 
V.  lio.has  I  lie  ciiftody  oi'  the  corporate  feal,  to  affix  it  to  any 
aft  accorilin<r  ro  the  vote  of  tiie  majority,  ihongh  againfl  the 
confcnt  ot  fuch  perfon;  iis  was  done  in  the  cafe  of  Wadham 
Co!^\s;r,,Coivp.  ^'j'j.  However,  1  do  not  go  on  the  ground 
of  this  Hmihrude;  but  the  foundaiion  of  my  opinion  is  this: 
the  flat.  43  Eliz.cAp.  2,  has  dircfflcd  that  the  general  ads  to 
be  done  l)y  the  church-wardens  and  overfeers  refpccling  the 
poor,  (hall  be  done  by  the  majority  of  them;  and  I  think 
that  the  fpirit  of  that  flatute  pervades  all  the  fubfequent  z&s 
refpefting  the  government  of  the  poor.  The  ftatute  in 
quertion  I  confider  as  engrafted  oa  the  43  Eliz.  qualifying 
the  particular  aft,  but  referring,  for  the  execution  of  it,  to 
the  manner  poinicxl  out  by  that  ftarute.  Befides,  in  com- 
mon underftanding,  what  is  required  to  be  done  by  the 
church- wardens  and  overfeers,  is  fatisfied  by  being  done  by  a 
majority.  And  indeed  if  we  were  to  determine  oiherwife,  the 
inconvenience  would  be  fo  great  as  to  make  it  neceffary  for 
the  Legiflature  to  interfere,  and  pafs  another  lavy.  l  his  is 
very  different  from  the  cafe  of  truftecs  in  fcttlcments,  who 
are  generally  chofen  by  the  different  branches  of  the  family, 
in  which  cafe  it  is  neceffary  that  they  fliould  all  concur  in 
every  aft,  in  ordrr  that  each  may  protcft  the  intereft  which 
he  was  appointed  to  guard.  With  refpeft  to  the  cafe  cited 
from  3  Alod,  371,  that  perhaps  was  determined  on  the  ground 
that  the  chnrgh- wardens  were  to  be  conlldered  as  an  integral 
part :  though  indeed  if  that  were  res  intcgra,  I  ihouid  be 
inclined  to  make  a  contrary  determination,  becaufc  the  43 
Eliz,  enafts  that  the  church-wardens,  with  certain  other 
pcrfons,  fhall  be  called  overfeers  of  the  poor.  On  the  whole 
then,  as  our  opinion  does  not  contradift  the  words  of  the 
9  Geo.  I.  but  is  conformable  to  the  meaning  of  it,  this  rule 
mud  be  made  abfolute. 

BuLLER,  J.  concurred,  and  faid,  the  general  uOge  un- 
der another  claufe  of  this  Aft,  ever  fince  it  pafTed,  thews 
what  the  general  underiTar.ding  has  been  of  the  intention 
of  the  legifldtureupon  this  point.  I'he  8th  feftion,  fpcak- 
ing  of  the  time  of  notice  to  be  given  of  appeals  from  orders 
of  removal,  fays  that  no  appeal  Ihall  be  proceeded  on,  unlefs 
reafonable  notice  be  given  by  the  church- wardens  and  over- 
feers of  the  parifh  appealing  unto  the  church- wardens  and 
overfeers  of  the  other  parifh.  But  it  never  was  imagined 
that  a  notice  given  only  by  three  church-wardens  and  over- 
feers was  infufficient ;  ihe  contrary  opinion  has  always  be^n 

held. 
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held.    The ubffc  therefore  flievs  wbat  i»  meant  by  ibe f» 
neral  ternf  **  cburch'^warcfens  and  overfeerf**^ 

Rule  abfoluu. 


SrVKDY  and  Anaiterf  JJJtgne^J  o/BLAKtSTOil,  a  Bwikrupt, 
againft  Arnaud. 

September  27»  1 788^  tbe  defendattt  gave  the  bankrupt  $ 
bond  before  his  bankruptcy »  conditioned  to  pay  him  lOot 
a  year  by  quarterly  payments^  upon  which  this  a£tio»  was 
brought.  The  defendant  pleaded  that  at  the  time  of 
commencing  this  aSion,  only  four  quarterly  paymeota 
were  due ;  that  on  the  29th  of  September,  1 7889  and  be- 
fore this  adion  was  brought,  and  alfb  before  the  bank- 
ruptcy, the  defendant  had  lent  200 1,  bearing  interoft,  to 
the  bankrupt  and  another,  on  their  promiflbry  note,  pay* 
able  on  demand  ;  that  the  bankrupt,  before  his  bankruptcy, 
agreed,  sind  by  a  writing  under  his  hand^  of  the  fame  date, 
mtthorifed  and  empowend  the  defendant  to  retain  out  of  the  an^ 
nuityy  as  the  fame  (hould  become  due,  the  200 f.  and  in* 
lereft;  which  200 1,  and  the  interell,  dill  remain  due  in  ar- 
rear  and  unpaid^  otherwife  than  by  retaining  the  fame  out  of 
the  annuity  fo  due;  a<nd  that  tbe  arrears  of  that  annuity 
are  ftill  infufficient  to  fatisfy  the  fame.  The  plaintiffs  re- 
plied the  bankruptcy  of  Blakidon  after  the  above  authority 
given,  and  the  aflignment  o(  his  effeds  to  the  ptaimiffs  bc^ 
fore  either  of  the  quarterly  payments  of  the  annuity  became 
due.     To  this  there  was  a  demurrer  and  joiader. 

I-ORD  Kenyon,  Ch.  J — The  doSrine  of  lien  and  of 
fet-off,  bears  no  relation  to  the  queftion  now  before  us: 
and  indeed  I  (hould  be  (orry  for  the  platntifis  thenifelves, 
if  the  law  were  with  them,  fmce  their  condud  is  fo  \jxir 
conGcTentious  that  if  the  defendant  were  to  apply  to  a  court 
of  equity  for  relief,  that  court  would  not  only  give  fuch 
relief,  but  would  alfo  decree  the  plaintiffs  to  pay  the  co(t» 
both  in  law  and  equity;  on  the  fame  principle  on  whicfc 
Sir  Thomas  Moore,  when  Lord  Chancellor,  proceeded*, 
when  he  firft  gave  relief  againft  the  penally  of  the  bond, 
(he  obligee  in  that  cafe  having  paid  the  fum  mentioned  m 
the  condition  after,  though  nor  on,  the  day.  This  is  an 
aSion  brought  on  a  bond,  which  was  made  for  fecuring  tli«  • 
payment  of  an  annuity  at  certain  times  in  the  year;  ao^ 

to* 
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before  the  time  of  the  firft  inftalmcnt,  the  obligor  lent  to 
the  obligee  200I.  in  order  to  fecurc  the  re-payment  of 
which,  he  entered  into  this  agreement,  dated  in  the  plea, 
by  which  he  was  authorifed  to  retain  the  payments  of  the 
annuity  from  time  to  time,  till  the  aool.  and  intereft, 
Ihould  be  paid.  But  in  anfwer  to  this  it  is  faid,  that  thefc 
payments  did  not  become  due  till  after  the  bankruptcy  of 
the  obligee,  and  that  therefore  they  cannot  be  retained 
againfl  his  afTignees.  Now  in  juftice  and  confciencc  it  U 
impoiTible  to  raife  any  doubt;  neither  is  there  any  doubt  la 
point  of  law ;  for  the  condition  of  the  bond  has  not  been 
broken,  and  conftquently  no  adion  can  be  maintained  upon 
it.  It  cannot  be  faid  that  the  condition  has  been  broken^ 
when  it  appears  that  payment  has  been  made  according  to 
the  terms  of  it.  For  though  this  is  not  a  formal  plea  of 
fohit  ad  dientf  yet  it  is  equivalent  to  it.  But  it  is  faid  that 
this  cannot  be  fo  confidered,  becaufe  the  aflignecs  had  a 
right  to  thofe  payments  which  became  due  after  the  bank- 
ruptcy :  but  they  have  only  that  property  to  which  the  bank- 
rupt is  entitled,  and  they  muft  take  it  fubjeS  to  his  equity; 
and  here  thofe  payments  were  anticipared. 

AsHHURST,  J. — The  defence  dated  in  the  pleadoes  not 
contradiS  the  annuity  bond;  on  the  contrary,  itisperfeSly 
confiftent  witn  it,  and  proceeds  on  the  fuppofition  of  there 
being  fuch  a  bond.  The  plea  affirms  ihe  bond,  and  fpe- 
cifies  the  mode  by  which  the  money  lent  to  the  obligee 
was  to  be  repaid,  namely*  by  retaining  the  payments  fe«- 
cured  by  the  annuity  bond.  And  it  was  competent  to  the 
bankrupt  to  enter  into  fuch  an  agreement  before  his  bank* 
ruptcy. 

BuLLER,  J.— This  cafe  does  not  want  the  ailiftancc  of  an 
A3  of  Parliament,  or  of  a  court  of  equity.  There  is  in- 
deed an  old  cafe  which  faid  that  payment  beforf  the  day 
would  not  difcharge  the  bond.  But,  in  the  (irft  place,  that 
cafe  has  been  frequently  over-ruled;  and,  if  it  were  (lii!  law^ 
it  would  not  govern  thi^cafe ;  becauCe  it  has  been  held  that 
the  obligor  may  plead  it  as  payment  at  the  day,  and  this 
would  be  evidence  of  fuch  payment. 

Judgment  for  the  defendant. 


VVw^^v 
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MiLNER  and  Others f  agcunJl'iAii.mz  andOtherr. 

This  was  an  aflion  of  trefpafs  for  feizing  a  boat  belong'^ 
sng  to  the  plaintiffs,  and  converting  it  to  the  ufe  of  the  de- 
fendants ;  to  which  there  was  a  pica  in  bar  that  Mary  Mur^ 
gatroyd,  one  of  the  plaintiffs,  at  the  time  of  exhibiting  the 
plaintifi^s  bill,  was  covert  with  R.  Medd,  herhufb^md,  now 
living.     To  this  plea  there  was  a  general  demurrer. 

In  fupport  of  the  plea^  it  was  contended  that  though  th^ 
defendants  might  have  pleaded  the  coverture  in  abatement^ 
it  might  alfo  be  pleaded  inbary  and  Audley^sczhy  Moore  2$* 
Tiomfon  2T\d  Kitckirtf  II  Mod.  177.  ^  Bulftr.  164.  Power 
y.MarJbal  Sid.  172.  B/ackboum  v.  Greaves,  2  Lev.  107. 
2  Raym.   1237,  werecltcd. 

Lord  Kenyon,  Ch.  J. — We  have  looked  into  the  cafes 
which  were  cited  in  the  argument ;  and  though  there  is  no 
precife  precedent  in  point,  we  arc  of  opinion,  on  a  review 
of  all  the  authorities,  that  this  plea  in  bar  cannot  be  fup- 
ported.  It  is  extremely  clear  on  the  one  hand,  that  the 
marriage  gives  to  the  hufl>and  all  the  perfona!  eftate  which 
the  wife  has  in  poffcffion  :  it  is  alfo  clear  on  the  other  hand, 
that  where  a  chofe  in  a^ion  of  the  wife  is  to  be  reduced  into 
poffeflion,  and  it  is  neceffary  to  bring  an  aSion  for  that 
purpofe,  it  muft  be  brought  in  the  names  of  both  the 
huftand  and  wife.  And  it  w*as  abfoiutely  neceffary  that  the 
wife  (hould  be  a  party  to  the  prcfent  adion.  The  defen- 
dant, by  his  plea,  imputes  to  one  of  the  plaintiffs  a  per- 
fonal  de'fefl:  now  in  general  we  find  that  pcrlonal  difabt- 
lities  mud  be  pleaded  in  abatement.  It  is  laid  down  as  a  ge* 
neral  pofition  in  Com.  Dig.  Tit.  Pleader^  2  A.  \,  that  co- 
verture in  a  woman,  when  either  plaintiff  or  defendant,  muft 
be  pleaded  in  abatement:  and  though  no  authority  is  re- 
ferred to  in  fupport  of  it,  yet  the  opinion  alone  of  io  able  ft 
lawyer  is  of  great  authority.  It  is  true  that  there  isapre- 
cedtiYt  in  the  old  entries,  where  the  coverture  of  the  plain* 
tiff  is  pleaded /n  bnr:  hut  that  is  reprobated  in  2  Lutw.  1641, 
where  it  is  faid  that  all  the  other  precedents  are  ot  pleas  in 
abatement.  My  brother  Buffer  has  alfo  met  .with  a  cafe  in 
the  Year-books  39  E.  3.  32  ^,  which  llitrws  that  this  matter 
Ihould  have  been  pleaded  in  abatement.  As  to  the  cafe  cited 
from  I  Sid.  1  72,  it  is^rne  that  two  of  the  Judges  gave  thfi 
opinion  which  was  ftated  by  the  de'ei^.dant's  counfel:  but 
tl)e  other  two  Ju4lges,  namely  Tivifdcn  and  IVyndham,  munct 


Easte*  Tifeftj-  3p  Gito;  III.  337  ^ 

•frgregti  afbthdrify^  wettrof^irdiff^rent  opinion,  and  held  that 
the' huibatid'  unA  vvifiroag&r  to  have  joined  in  that  adion. 
Wt^are  therefore' of  ofMnioil' on:  the  authority  of  the  cafe 
in'  the' Ycf»r  BbOks^  afs*  weH  aB  on  that  of  Lord  Ch.  B. 
C^fhyh/^^  aibd<  on  the'D^afon  of  the  thing",  that  the  coverture 
fhoold  har^  be^n  pleaded  in  «batdnietat.  Thert' is  indeed  the 
inicdnvehietior,  which >w^f'  ftaced  at  thcf  bar,  thai  the  hof-- 
batjd-tffay.bringerrorifhc'pMire':  bat  that  d^  not  conchide^ 
tbts^  qurftiori;  Witli*  refpeft  to  the  in^onvefrie/in;  oFthcfv 
ihtortnvft- of  time  whkh'  the  defendant  has  topleadin  abate^^^ 
mMit;:  vrheitf  futh  a*pleaii  not  merely  dtlatory];-  bat  goes  tor 
thtf'ificfrltsof'  the  caafe;  tbcrCottit  will  aMow-him  a  lofigcr 
tiiAe'tbaft  thtrfoar^daystb  offer  faeh  rplea^  left  th^juitice 
of'  th«  cavffe^btfld  be'^preclMedj  to  thefamr  mannefthar 
thifefVfIt  ptfftMitaftefKkr  after  a^fpeidal  imparfiTictf; 

Jtdjgment  ^or*  the  -pfaimiflfii; 


Thh^v^a^'ati^aAiOAoii'the'flianite  a7'6».  Illi  cap.  26* 
TKeftrft  cOwAtin  thift  dociariitloa  dated, 'thir  after  the  firft 
ofAuguft,   1785,  mentioned  in  a  certain  Ad,  &c.  made  in* 
the-^^Slb'jljarotftheprereht  retgft,  entituled'^'Afn  Ad,"  &c. 
{l^'Q^S.  IIf.di^.'5i)^  aftd  alfo  after  the -1  ft iofA<tgu(!,  1787^' 
arM-wi¥hid  ffx-chl^a^mbhtti^  befbre  the  commencement  - 
ontfii«^frtt,t6'wu;  on-thnSthof  NovenAet-,  1789,   at- 
Drtfllft>i»irt  thecbumy  of  YoAv   the  defendant  then  and 
theWt)i?lng*a'pi?rroii'  lcrrii^g;*hwi5ksha'hii^  for  tKe  purpbfe 
oP  tratellingt  piifl^by  ih\B  mifc,>aitH<'fromrftage  to  ftagie,  'and 
ieihg^'Mf  Wee^fi'i  attoM!«g'^to*'thr form  •  of •  the  ftatote  'ii»- 
fucil  <:irfil'mddii^aMi  pfOVidtfd/*  tV'wift; '  ar,  &r,  did  let  divers, 
fO'Wit,  •t#0*b<M*{!s-t6*'M^e  by/the  "mWe-or  flUge,  •  to  be  ufed 
in^*4^«nftg*lp»ft''in:Greaf  nBritiiii;  <ha<  is  to  fay,  from  Drif- 
ficMlo'BAdli'rtgtOtidQi)iyi  *  iiVthle'coanty  nforefsiid,  theTame' 
beft^^  a^  ^^Vt'  dittailtJep  artd  ^ theh  '  afbena'nted,  x6  wit,  1 5 
mRef)  an(^  M';  ut>btrru^bMettiiigKt6hire/  then  and  there 
reffriVe'^TofaMfor  the  ufis- of-^he^iaintrff,  whofues as  afore- 
tMXikifndt^mntiffiMg  Xkm  hndtiifi  tlii  farmer  or'renter  0/ 
raii^iMUumt  in  t^f¥4Jf>sftgrdaifdiy4hifirJt^fneiiti9nidA'l!l' 
•f^PMibMHif)^  atCdrdif^to  the -form  of' the  ftatiite  in  fuch 
caM'mtffc'arfd^plrbyMedv  of  and  Croiirkhe  perfofj  hiring  the 
fai(l'4i«l4Mi^ltfrgd'  fyfH  oP'motiey^  tq  wit,   i  d:i  p^r  mile, 
M^tMk  of  the  faid  horfes>  for  each  mile  the  faid  borfea  were 
Vol-  L  Z  \i*A 
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hired  to  go,  (o  wit,  1 5  miles,  amounting  in  the  whole,  to  a  . 
large  fum  of  money,  to  wit,  the  fum  of  3/.  gd,  y.ct  the  de- 
fendant, not  regarding  the  (latutes,  &c.  atcer  he  had  re- 
ceived the  faid  fum  of  money  as  and  for  the  rates  and  duties 
as  aforefaid,  to  wit,  on  &c.at  &c.  wsls  gaxity  of  ffuiking  fal/e 
accounts  in  refped  to  the  faid  rates  and  duties,  that  is  to  fay» 
in  that  he  did  not,  at  any  time  in  the  weekly  account  kept  by  ' 
him  for  that  week,  wherein  Jie  fo  received  the  faid  money 
as  lad  afbrefaid,  under  and  by  virtue  of  the  ftatute  in  fuch 
cafe  made  and  provided,  account  for  the  faid  fum  of  money  fr 
received  by  him  as  lafl  afarefaidy  biit  wholly  negleded  and 
omitted  fo  to  do,  and  after  the  receipt  of  the  fame,  to  wir» 
on  &c.  at  &c.  attended,  delivered  10,  and  pafled,  his  faid 
account,  wherein  the  faid  fum  of  money  ought  to  have  been 
inferted  as  aforefaid,  in  purfuance  of  the  faid  ilaiutes  in  that 
cafe  made  and  provided,  the  faid  fum  of  money  not  being 
accounted  for  therein  v  and  the  defendant  did  not  at  any 
time  account  for  the  fame  ;  with  intent  to  defraud  the  plaintiffs 
who  fues  as  aforefaid,  of  the  faid  rate  or  duty  impofed  by 
the  faid  6rft-mentioned  ad,,  and-  by  him  the  defendant  re* 
ceived  as  lad  aforefaid,  cor  trary  to  the  form  of  the  flatute,  &c. 

The  fifth  count  was  nearly  fimilar  to  the  (irft  ;  except 
that  it  dated  that  the  defendant  had  let  'divers,  to  wit^  eight 
horfes,  &c. 

Duller,  J.  before  whom  thecaufe  was  tried  at  the  York 
Aflizes,  dated  to  the  Court,  that  a  licence  to  letpod-horfes 
was  produced  in  evidence,  granted  by  the  plaintifiF  to  the 
defendant;  but  it  did  not  appear  on  the  indrument  whether 
this  licence  was  granted  by  the  plaintiff  in  the-charaSer  of 
coUe^nr  of  the  duties,  or  oi farmer- general.  But  at  the  bot- 
tom of  it  was  a  memorandum,  Signifying  that  application 
mud  be  made  to  the  farmer^^'general  of  the  duties  to  renew 
this  licence  annuaUy ;  and  on  this  piece  of  paper  feveral  en- 
tries were  made  by  the  defendant.  It  was  alfo  proved  that 
the  defendant  had,  on  feveral  occafions,  accounted  with  the 
plaintiff  for  the  duties  colleSed  under  thir  aft,  but  hgd 
omitted  in  this  indancc  the  fums  dated  in  the  fird  and  fifth 
countf,  though  indead  of  having  let  eight  horfes,  as  alleged 
in  the  fifth  count,  he  had  only  let  fve.  No  "grant  of  the 
duiies  to  the  plaintiff  was  produced  either  from  the  Lords- 
r.i  the  Treafury,  or  from  the  Commiflioners  of  the  Stamp- 
Ivuiics,  who  had  only  a  general  commiflion  under  the  Great 
Seal,  granted  to  them  before  the  pading  of  this  AS  of  Par- 
liMQient.     It  was  fird  obje£led  on   the  part  of  thefiefendant 
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that  the  plaintiff  who  fued  as  farmer^general,  had  not  proved 
hinafelf  to  be  fo,  becaufe  a  legal  appointment  could  only  be 
made  either  by  the  Lords  of  the  Treafury,  or  by  the  Com- 
miffioners  of  the  Stanp-Duties  duly  and  fpecially  empowered 
by  them  ;  and,  adly,  that  the  evidence  on  the  fifth  count 
did  not  correfpond  with  the  declaration ;  for  it  was  ftated 
that  the  defendant  had  let  to  hire  eight  horfes,  whereas  the' 
plaintiff  only  proved  a  letting  oi  five%  and  this  being  aeon- 
trad  of  hire,  it  ought  to  have  been  fet  out  corre3ly.  A  ver-'' 
did  was  taken  for  the  plaintiff  for  two  penalties,  on  the 
firil  and  fifth  counts ;  with  liberty  to  the  defendant  to  move 
to  enter  a  nonfuit,  if  the  firft  objedion  were  well  founded  ; 
or  to  enter  a  verdid  for  the  defendant  on  the  fifth  count,  if 
he  were  right  on  the  fecond  objedion. 

Lord  Kenyon,  Ch.  J. — In  penal adions on  the2  W  3 
Ed.  VI  cap.  v^f  §  2y  which  enables  the  owners  of  tithes  to 
recover  double  the  value,  in  cafe  they  are  withdrawn,  it  has 
always  been  held  fufficient  proof  againft  the  defendant  that 
the  party  fuing  is  in  the  aft  of  receiving  the  tithes  from  him.' 
So  in  this  cafe,  the  defendant  had  admitted  that  the  pla'mtiff 
flood  in  the  relation  of  farmer -general  to  the  duties,  by  ac« 
counting  with  him  as  fuch. 

Duller,  J. — It  appears  that  the  defendant  has  treated' 
with  the  plaintiff  in  the  charaQer  of  a  farmer-general.  Then  • 
this  comes  within  the  clafs  of  cafes  mentioned  by  my  Lord, 
and  other  indances  of  adions  for  nonrefidence,  where  it  is 
fiiflficient  to  prove  the  defendant  in  pofleflion  of  the  church, 
without  proving  prefentation,  inftitution,  and  indudion  :  as 
Avas  htld  in  Bevan,  qui  tarn  ^  v.  IVilliamSy  E,  i6  Geo,  III. 

And  the  Rule  was  difcharged. 

A  motion  was  then  made  to  arreff  the  judgment ;  becaufe 
no  offence  within  the  A3  of  Parliament  was  dated  in 
the  declaration,  becaufe  the  defendant  is  charged  with  hav- 
ing made  falfe  accounts,  in  not  inferting  in  the  account  tlie  fum 
of  money  received  by  him  ;  whereas  the  AS  of  Parliament  only 
requires  that  the  account  (hall  contain  the  number  of  horfes, 
and  of  miles,  and  the  names  of  the  drivers. 

By  the  Court.  Judgment  muft  be  arretted  on  this  ob« 
jeSion.  The  ftatute  25  Geo.  III.  only  requires  the  pod- 
maflen,  in  making  up  their  accounts,  to  inl'ert  therein  the' 
number  of  horfes  let,  and  the  number  of  miles^  but  does 
not  require  the  amount  of  the  duties  received,  to  be  fpecified. 
There  is  indeed  a  fchedule  mentioned  in  the  twelfth  fedion, 
hut  nbfipnalty  is  given  by  that  daufe  ;  and  the  fubfequent 
fedion,  which  creates  the  penalty,  do^  not  require  thsLt.  ^Vs:^ 
&ms  received  Ihould  be  infentA  \ii  \Vv^  v:^o>iox^  \s.>ax  «^^ 
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Ui^^  rfiaterials  which  furniA  the  amount  of  the  foms.  It 
fnAy,be.true»  therefor^  that^he-defendant  has  negleaed'-to 
<}q  tj)i^/  which,  is.  tmpuiod  to.  him,  and^  yet-  have  compMed 
' VuMIt the  requiritcs ai  the  Ad«  Whether  oc  not-  it  would* 
^ve  b^nn  fufEcientto  fla^e  generally  that  the  defendant  had 
kren  guilty  of  delivering  in- a  faife  account,  without  fpeci- 
?9iQg.  icLwhst  particular  inftancc  it  was  To,  w^  ^ve  no  opi- 
i^Pt  tly>ugh.  perhaps  fucb  a*  general  allegation  might  no»« 
b^tfufficiem.even  aftcr^veri^^*:  but  the  piaimiffin  tbiscafe^ 
aficc  having,  alleged:  generally  that  the  defendapt  hadb^en 
|gpilty.of«nuking«falie.  accounts,  pcoceeded  to  fhtt  in  whaf- 
t|>e.fftiiity.of^ the.  account  gonfifted;  and^  as  that  particular- 
c^)argiL.did  notxonftttute^ny  offence  within  the  A^of  Par- 
lianq|ciU»  the. plaintiffs  could  not  avail  himrelf  of  the  gener^; 
allegation,  even  if  »t  were.foj9kiently  deferiptive,  of  an  of' 

ffpot 

Role.abToIute. 

N.  Bt  IiLa  finilar.Qifi^  wfacre  it  was  objeded  that  it 
VCas.nQt. proved. that  the  defendant  was  licenfed^'becaufe  the 
Ittenccitfclf  was  not  produced,  and  the  plaintiff  was  non< 
Mtt^  o|\a.niDtion  to  fetaAde  that  non-ftrit, 

BuLLER,  J.  faid,  that  he  was  convinced  that  there  was 
no.  weight  in  the,  objedion;  that  it  was  not  ■  neceflkry  to 
ptovlB.a  licence  having  been  granted  in  fa£^,  for  that  other 
eyidence  .would.be  fnfficient  againft  the  defendant,  as  thfit 
hf^  had>  written  up  over  his  door  **  licenfcd  to  let  poft^* 
h«itlbs/*> 


Rex  v.  tis  Marquifs  of  St  affokv,  andT.  Giffard,  EJg. 

This. was  an  application  for  a  mandamus  requiring  the. 
Lords  of  the  Manor  of  Stowe  Heath,  in  Staffbrdfliire,  to 
pcebnt  to  the.  Ordinary  the  nomination  of  W.  Morton^ 
QelJ^  to.bcilipendiary  Prieft  and  Curate  of  the  Chapel  of 
\^knhall,  in.  the  faid  Manor,  in  order  that  he  might,  ob- 
tain a  licence  from  the  ordinary 

TlieaflRdavit.  dated  the  ufage.tOvbe,  that  the  minift^ 
oughtito  be  noniinated  and  appointed  by  the  inhabitants  o^ 
Witicnhall>  having  lands  of  ifiheritance  within  the  tov^n, 
and.  prefented  and  allowed  by  the  Lord  of  the  Manor  of 
Stowe  Heath«  That  it  appeared  from  an  ancient  roll  of  th^., 
manor,  dated  in  tlie  6ih  year  of  James  I.  that  certain  pro* 
ceediogs  had  been  held  before  the  commiflioners  dF  cha;: 
litabia  ufes;  and  that  it  had  been  confented  apd  agired  that 

cfti> 
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certain  copyhold  lands  therein  mentioned  ihould  lie  let  to- 
wards the  reparation  of  the  chapel  and  the  maintenance  -at 
a  flipendiary  pried,  for  the  faying  of  divine  fenrice,  mim- 
(lering  the  facramcnts,  &c.  who  (hould  be  from  time  ^fo 
time  chofen  and  appointed  i>y  the  inhabitants  of  Willenhall 
having  lands  there^  and  prefented  and  allowed  by  the  Lord 
of  the  Manor  of  Stowe  Heath;  and  that  the  perfon  fo 
apnointed  (hould  conform  to  the  Eccleiiaftical  gdvem* 
menty  and  refide  on  the  cnracy;  and  on  complaint  !to 
the  Lord  of  the  Manor  by  the  inhabitants,  of  his  ndn-refi- 
dence,  inrufficiency,  negligence,  or  any  other  mifdemeanoi^, 
the  Lord  of  the  Manor  Ihould  give  him  half  a  yekr*s  no- 
tice to  reform,  and,  if  he  did  not  reform,  (hould  prefeht 
and  allow  another  curate,  &c.  to  be  nominated  and  ap* 
pointed  by  the  inhabitants,  &c.  as  aforefaid.  That  on  the 
death  of  the  late  incumbent,  in  December,  1 781,  William 
^oreton  and  A.Haden  were  the  candidates ;  and  in  order  to 
determine  the  ele&ion,  a  poll  was  fuggefted  by  the  defen- 
dants; that  Moreton  had  67  votes,  and  Haden  29,  6n 
which  the  former  was  nominated  and  appointed  by  a  majo- 
rity, by  a  proper  inQrument ;  but  that  the  defendants  i^- 
fufed  to  allow  his  nomination,  and  prefent  him  to  the  Or*- 
dinary«  The  affidavits  in  anfwer  dated,  that  this  was  ori- 
ginally a  free  and  private  chapel,  built  by,  and  belongi^ng 
to,  the  Lords  of  the  Manor  of  Stowe  Heath :  arid  is  pnrely 
aiionative,  without  the  admilfion,  inftitution,  orioduSMi^* 
oiF  or  by  the  Ordinary,  or  any  other  Ecclefiadical  authority; 
and  has  not  been  augmented  by  Queen  Anders  bounty. 
That  the  immediate  predecefTor  of  the  lad  incumbent,  wKo 
was  appointed  in  1720,  was  conftituted  and  aHotired  to  be 
niinider  by  the  defendants'  anceftors  by  a  deed,  by  which, 
after  reciting  that  ''  the  major  part  of  the  inhabitants  of 
Willenhall,  having  lands  there,  hzi  (as  muci  as  tiey  tnigAtdr 
eouldj  eleS^d  and  nominated  E.  Holbrooke,  and  had  de« 
fired  them  (the  defendants'  ancedors)  to  allow  hinri,  &c" 
th^y  prefented,  and  Holbrooke  entered  upon  and  performbd 
the  office,  without  any  other  indrumcnt.  [A  (imilar  ap- 
pointment of  the  late  incumbent  in  1 744  was  alfo  dated. 
And  with  refped  to  the  late  eleSion,  it  was  dated  that  4^ 
of  Kloirton's  eiedors  were  not  refident  in  the  town  of  Wil- 
lenhall, but  in  adjoining  didfids  within  the  hamlet  of  Wil- 
lenhail ;  and.  that  only  four  who  voted  hr  Haden  wibre  liifble 
t6  that  olgeaionj.  That  the  defendants  had  approved  df 
Hadlen^s  nomination,  and  a|lowed  and  prefented  hint.  And 
that  Moreton  was  a  man  of  lod^ceai  a.\)ii\xcitci^x^\'&^\  ^^^^^^ 
yvhiiathe  laft  three  years  te  Wv*t^TVTfe^t»xt.«e<i  ^'^'^ 
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torioufly  guilty  of  drunken nefs,  f wearing,  gaming,  lewd 
converlation,  and  other  innmor^tlities;  and  that  he  had  not 
only  negltScd  his  duty  as  a  miniilcr,  but  had  be<;n  aSually 

•  in  a  ftate  of  ebricty  whilft  in  the  performance  of  divine 
.  fervice. 

Erjkine  and  Leycejler^  (hewed  caufe  againd  this  rule  in  la  ft 
Michaelmas  Ttrm ;  infiftincr,  ift,  That  the  defendants  did 
not  ad  merely  miniflerialiy  in  allowing  the  nomination  by 
the  frethclders,  but  ihit  liiey  hnd  a  risrht  to  approve  or  rc- 
jed  the  perfon  fo  nominated  ;  2dly,  That  this  benefice  was 
purely  a  donative;  and  though  ihe  defendants,  who  were 
the  patrons,  could  not  arbitrarily  rt'it^.  the  perfon  nomi- 
nated by  the  refiiint  freeholders,  yet  that  they  might  rejeft 
him  for  any  caufc,    which    would  be  a  fufficient  ground  to 

•  W*'ratit  a  hifhop  in  rejeclim^  a  perfon  prefented  to  him  in 
-  the  cafe  of  a  prefenfative  benefice.     And  that  it  fufficiently 

appeared  by  the  afi^divir?)  in  anfwer  to  this  applic.ition,  that 

•  Moreton  was  of  fuch  an  immoral  chiraSer  as  would  have 
iurtified  a  bifliop  in  refufin^  to  admit  him;  and  3dly,  That 
Moreton  had  anolhe!  fpcc'iic  legal  remedy,  by  quare  impedit, 
which  was  a  complete  ai:l\ver  to  an  application  for  a  man' 

•  damus. 

By  the  Court.    It  will  be  too  much  to  determine  whc- 

•  ther  the  defendants  have  a  right  to  approve  or  reje6b  on  affi- 
davits.  And  if  the  I'tftriidants  are  to  be  confidered  as 
trnftees,  in  executing  ihnt  irwW  they  are  toexercifea  proper 
difcretion,  and  ro  judge  whether  the  party  were  or  were  riot 
idoncusy  as  a  bilhop  may  do  in  liie  caTe  of    a   prefentativp, 

•  and  may  abfolutely  rejcft   the  nominee  on  account  of  his 

•  being  illiterate,  which  queftion  of  fitnefs  cannot  be  tried  by 
a  jury,  but  of  which  he  is  the  Mt  judge.  But  as  Mr. 
More! on  has  been  rcje^.ed  on  account  of  immorality  and 
indecent  conduct,  that  quertion  may  be  properly  determined 
bv  a  jury  of  his  country,  to  whom  he  has  a  right  to  appeal 
on  the  truth  of  the  fa^^s  alleged  againft  him.  If  however 
ihofc  fa^s  are  true,  the  defendants  may  return  thtm  upon 
the  record.  But  as  to  the  argument  that  Moreton  has  a  re- 
medy by  qvnre  impedit^  the  Court  were  inclined  to  think  it 
would  not  Le,  and  were  about  to  make  the  rule  abfolutc, 
but  afterwards  ordered  this  point  to  be  again  argued  ; — after 
which,  on  a  future  day,  the  Court  gave  judgment. 

Lord  Kknyon,  Ch.  J. — It  appears  from  the  ancient 
roll,  referred  to  in  the  affidavits,  that  certain  proceedings 
had  been  had  before  the  commiflioners  of  charitable  ufea^ 
refpeding  the  lands  appropriated  to  the  maintenance  of  the 
f urate  ^   and  therefore  \i  feexns  ^&  \i  iV^  Itvtv^bitants  htve 
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bnly  an  equitable  rig/it ;  if  fo,  this  Court  cannbt  interfere  at 
ail ;  or  if  the  inhabitants  have  a  legal  rigit,  fuch  right  may 
be  afTcrted  in  a  quare  impedit.  Therefore  quacunque  via  data 
this  rule  muft  be  difcharged.  Perhaps  the  better  remedy 
will  be,  an  information  in  the  Court  of  Chancery  in  the 
name  of  the  Attorney  General.  Suppofing  this  had  been  a 
legal  right,  there  is  one  cafe  (in  addition  to  thofe  cited) 
which  my  brother  AJbhurJl  has  found  in  Rajl.  506,  by  which 
fhews  that  a  quare  impedit  will  lie  by  the  perfons  having  the 
right  t)f  nomination  againft  him  who  has  the  prefentation, 
ami  who  obilruds  the  riglit.  As  to  the  cafe  cited  from  2 
Burr.  1 043 1  that  was  a  mandamus  to  be  rejlored  to  the  cu- 
racy ;  there  a  quare  impedit  would  not  have  lain,  and  the 
party  applied  for  the  only  fpecific  remedy  to  make  him  cu- 
rate defa^o. 

AsHHURST,  J.  of  the  fame  opinion. 

BuLLERy  J.— This  determination  will  not  interfere  with 
any  of  the  adjudged  cafes.  For  it  appears  to  me  on  thefe 
affidavits,  that  this  is  a  trujiy  and  therefore  that  the  remedy 
is  in  a  court  of  equity.  A  party  applying  for  a  mandamus^ 
muft  make  out  a  legal  right ;  though  if  he  fhew  fuch  legal 
right,  and  there  be  affo  a  remedy  in  equity^  that  is  no  an- 
fwer  to  an  application  for  a  mandamus  \  for  when  the  Court 
refufe  to  grant  a  mandamus^  becaufe  there  is  another  fpecific 
remedy,  they  mean  only  z  fpecific  remedy  at  law. 

Grose,  J. — This  Court  will  ^XTunt  z  mandamus y  where 
the  party  applying  has  no  other  fpecific  legal  remedy,  or  if 
fuch  other  remedy  be  obfolcte.  But  here  the  party  apply- 
ing lias  no  legal  right  \  or  if  he  have,  it  may  be  afTerted  in 
another  legal  mode. 

Rule  difcharged. 


Rex  V,  Mein. 

This  was  an  application  for  a  quo  warranto  againft  the  de* 
fcndant,  to  ftiew  by  what  authority  he  claimed  to  be  por- 
treeve of  the  borough  of  Fowey,  in  Cornwall ;  the  relator 
produced  an  affidavit  of  the  Recorder,  ftating  Fowey  to  be 
an  ancient  borough,  fending  members  to  parliament  fmce 
the  I3(h  of  Elizabeth^  and  that  the  portreeve  is  the  return* 
ing  officer.  That,  bv  the  conftitution  of  the  borough,  fuch 
perfonr  only  have  t  ri^ht  to  vote-at  ele£tions  as  are  Prince's 
tenants,  duly  admitted  upon  the  court-rolls  of  the  bocoiiS^ 
A^.  manor  of  Fowey,  in  tighi  ol  iVit  Itt'ftvcJA  t^\«^  ^\^vo. 


^44  l^ff^<^  JBbn#:H,     • 

the  borough,  and  yrh^  h^ve  dope  U»eir  (cult;,  i^nd.inrCufih 
inhabitari;;s  of  ^he.feQCQ\{^h  prjly  as^BfV  fwt  wd  lot.  That 
the  Prince  of  Wjjles^  j^s  -Duke  (>f  ff^uwall,  ,is  lord  .of  the 
^borough  and  (tv^npr.  7  h^  affidavit  ;tb(ui  inipcached  'the . titles 
of  f\Uy  perfpns^  ^s  h^^vU^  ,b<qen  imprpp.exljr  ^admitted  nt  (be 
laft  Court,  held  on  ihe  2f6«,h  ,qf  >Nwctnb5ir,  1789;  ,<shPy 
having  been  admitted  before  any  hpm^ffi  was  Iiypri^  apd 
wltLoiif  any  prefepfn^ttif  Iteing  ^^efif^ir  t^tlef  ^  anfl  ^bqcayCc 
the  Aeward  Jiad  fwu/n-in  2a  .of  tboCe  iie^^'l^'-^daiitted  pfM*- 
frvns,  U)gcihcr  wiih  rl^e  ^.^rend^nt^  Tbcv?:^s  Mein^  (yvb<> 
hiad  before  been  j^clmitted)  upon  ,lup  hqiq^fi,  fof  itbe  p^r- 
ppfe  of  picfcnnng  .th^^(iQfend.an.t  to  bcportriccue  of  ibcJbp- 
ipMgb^  which  they  Accoi.dlngly  didj  ^d  ,he  yas  .fworp^n 
jinniediately.  In  an.fjycr  tp  .^vhiph  the  d^jfepdattt  filed  ^- 
othcr  affidavit,  felting  fonh  the  method  of  electing  ^hegp^PT' 
I  reeve ;  and  denying  the  .c^Qon^  i)f  iiuimitting  te^i.^nts  io  be 
.as  dated  in  the  relator's  ^0id^YVt.:  ;ind  &tt^n^  fprth  Irhree 
4n$anccs  of  a^ipjflipq^  fron?  tb^  cog/^-j:qll5,  .tbf^polj  infiancfs 
10  be  found  for  1 50  y.ears  back,  Jto  tpe  cpntr^y. 

It  was  conic;nded,  inScr  alia,  againft  thi^rMie,  tlvat^bc  ^f*^ 
fidavit  in  fupport  of  it  having  omitted  to  ftate  in  wbpipi  the 
right  of  clcdiop  to  thi?  office  \»  as,  tihe  profecvdoi  coul.d  opt 
refort  to  the  affidavit  en  the  other  fide  tp  fupply  ibis 
onriiiTion. 

Lord  Ken  y  on,  Ch.  J. — |f  the  matter  bad  rfcfted  on  the 
relator's  affidavit  alone,  I  (hfiiild  h^ve  been  clearly  of  opi- 
nion that  the  infornnation  could  np.t  gp :  but  upon  conference 
with  my  broiher5,  I  find  that  it  is  nojt  unufua}  to  have  re« 
courfe  to  the  affidavits  againft  the  rule  in  order  to  conoe  (jf 
poffibie)  at  the  whole  truth  of  the  tranfa£lion.  And  I 
agree  tliat  in  fo  doing  we  muft  not  garble  any  fentence  re- 
ferred 10,  fo  as  to  give  it  a  different  meaning  from  that 
which  it  naturally  imports  when  taken  ahogether;  but  ftill 
we  are  not  bound  to  take  the  whole  of  it  to  be  true,  but 
merely  to  refer  to  it  as  evidence  of  Cfrtain  faSs.  Now  the 
relator^  affidavit  had  omitted  to  Aate  in  whom  the  right  of 
eledirn  was  to  the  office  of  portreeve,  which  chafm  is  fiHed 
up  by  the  defendant's  ai}idavi(,  dilclofiqg  the  method  of 
eleSion.  Then  the  next  queftion  is,  v^hetber  fuch  an  oU 
fice  as  that  of  portreeve  i^  of  magqitude  fufficient  for  t}|e 
Court  tp  take  notice  of  by  way  of  information  i^  the  n^^ 
ture  of  ^U9  %)qrranto.'  Of  thai  I  (^i^naot  entertain  a  dpu^. 
A  portreeve,  ex  y/  icrtfit^,  UT^pHjcs  4  public  peac^  p^CFa 
jMid'hc  is  here  clpj^^bed  ^yiib  t^?t  Y^ry  y^prlap^  (;p|)ftjitf|r 
tlpnal  pfEce  of  rftu;-nlng[  pffic^r ;  ;hal  is  perle^iy  fii^if^ 
it»  hr'ipe  hiffk  wittJQ  it^  fw^e  pf  thU  i^fWlW     ^it 
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then  it  is  objeded  that  the  titles  of  eledors  cannot  be  ini* 
peached  through  the  medium  of  the  eleded ;  and  the  cafe 
in  Cowper,  507,  b«s  b«ni  riilieil^Mi:  !but  there  the  elefiors 
were  members  of  a  corporation.  Whofe  titles  might  have 
dKcnuc|udlioQodinifstf(warr>mt0iTnficinna(ini8;  and  tberai  too 
IauA  MmfitU  laid  iwnftdenible  &itk  on  the  yoios  havi^ 
been  in  the  pofleffion  of.their  franchifca  ^Cnr  itwebe  yean. 
At  all  events  that  rule  cannot  be  extended  to  cafes  where 
the  titles  of  thofe  eledors  cannot  be  impeached  at  all;  in 
fuch  cafes,  of  neceflity  their  litlesjmuft  be  attacked  by  dif- 
cuf&ng  the  validity  of  the  eledion  nuule  by  them,  in  a  pro- 
ceeding againft  the  perfon  eleded.  Such  is  the  cafe  of  a  Co- 
nner, who  is  i^leditd  by  tbe  fnteholdcRS  of  the  -cctfnty. 
UfPii  An  inforoiatioo^f  this  fbrjr«  ibe  itiles  cf  therfeveral 
htthaUns  »Khe  FOtod  for  him  muft  oome  is  difcuflton, 
jAd  ]M  -m  focb  jnformatioa  lies  mgninlk  <hem  for  exer* 
iifing.a  fight  iocideital  to  ihe  freehold.  So  in  the  cafe  of 
n  StfiwwA  pf  a  Gourt-I^ecc  The  fame  atfwer  occurs  here; 
jr  is  a  cafe  of  equal  mepefiUy,  'Wiiat  ibrt  of  informatiMi 
t9M  be  frjaroed  npiflft  perfbns  of  the  -defcription  of  the 
Frinoe's  tenants?  They  have  an  hioidenul  power  of  eied- 
iag  ih^  poitrecire  in  the  fame  manner  «s  the  freeholders  of 
xhfi  county  have  winh  re(ped  to  the  Cpfx>Atr ;  and  they  ans 
DO  mofe  tiian  freefaoldera.  LaAly,  it  is  obje&ed  that  the 
ryidcnce  of  the  defendant  ouiive'ighs  that  of  the  relator ; 
now  admiiiing  it  to  be  (6,  that  has  never  been  held  to  be 
en  aoTwcr  to  an  applicftuoo  cf  this  kind.  Where  there  is 
evidence  en  both  fidee«  the  Jury  are  the  conflitutiooal 
judges  on  which  fide  the  balance  inclines;  all  that  we  are 
to  look  to  10  that  «  fair  'doubt  is  railedy  and  that  the 
parties  applying  coqae  with  clean  hands,   and  in  proper 

A^HHVRST,  J.— I  entirely  concur;  and  indeed  I  (hould 
have  been  of  opinion  that  an  ieformatioii  would  have  lain 
igainft  tha  defendant  4o  try  his  title  to  the  office  of  port- 
feeve>  even  if  he  bad  not  bocn  dated  to  be  the  returnii^ 
offiiser. 

Rule  abfolute. 


Cooxt 


34^  King's  Bench,- 


Cooke  v.  Oxlet. 

This  was  a  rule  to  (hew  caufe  why  judgment  (hould  not 
t>e  arrelledy  on  the  ground  that  there  was  no  confideration 

•  ibr  the  defendant's  promife^  in  the  following 


C    A    S    E- 


The  defendant  propofed  to  the  plaintiflF  that  the  fornfifcr 
iihould  fell  and  deliver  to  the  latter,  266  hogfheads  of  to- 
.bacco  at  a  certain  price;  whereupon  the  plaintiff  defired  the 
defendant  to  give  him  time  to  agree  to,  or  diffent  from, 
the  propofal  till  the  hour  of  four  in  the  afternoon  of  that 
day,  to  Mhich  the  defendant  agreed;  and  thereupon  the 
defendant  propofed  to  the  plain  riff  to  fell  and  deliver  the 
fame  upon  the  ttrms  aforefaid,  if  the p'rintiff  W9uld  agree  U 
pur  chafe  them  upon  the  terms  afor^faid^  and  would  give  notice 
thereof  to  the  defendant  before  the  hour  of  four  in  the  afternoon  •/" 
that  day.  The  plaintiff  averred  thai  he  did  agree  to  purchafe 
the  fame  upon  the  terms  aforefaid,  and  did  give  notice 
thereof  10  the  defendant  before  the  hour  of  four  in  the  af- 
ternoon of  that  day ;  he  alfo  averred  that  he  requelled  the 
defendant  to  deliver  to  him  the  faid  hoglheads,  and  offered  to 
pay  to  the  defendant  the  faid  price  for  the  fame,  yet  that  the 
defendant  did  not.  &c. 

At  the  trial  a  verdift  had  been  taken  for  the  plaintiflF. 

IvORD  Kenyon,  Ch.  J. -Nothing  can  be  clearer  than 
that  at  the  time  of  entering  into  this  contra6t,  the  engage- 
ment was  all  on  one  fide ;  the  other  party  was  not  bound  ; 
ir  was  therefore  nudum pa^um, 

BuLLER,  J.^-It  is  impoflTibie  to  fupport  this  declaration 
in  any  point  of  view.  In  order  to  fuftain  a  promife,  there 
muft  be  either  a  damage  to  the  plaintiff,  or  an  advantage  to 
the  defendant ;  but  here  was  neither  when  the  contract  was 
firfl  made.  1  htm  as  to  the  fubfequent  time,  the  promife 
can  only  be  fupported  on  the  ground  of  a  new  contraA 
made  at  four  o'clock ;  but  there  is  no  pretence  for  that.  It 
has  been  argued  that  this  muft  he  taken  to  be  a  complete 
fale  from  the  time  when  the  condition  was  complied  with: 
but  it  was  not  complied  with,  for  it  is  not  ftated  that  the 
defendapt  did  agree  at  four  o'clock  to  the  terms  of  the  fale; 
or  even  riiat  the  roods  were  kef t  till  tUat  tlnae* 
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Grose,  J. — The  agreement  was  not  binding  on  the  plain- 
ti(F  before  4  oVIock;  and  it  is  not  dated  that  the  parties 
came  to  any  fubfequent  agreement ;  there  is  therefore  no 
confideration  for  the  promife. 


Rule  abfolute. 


Day  V,  Hanks. 


In  an  adion  on  the  cafe  for  difturbing  the  plainttflF  in  his 
right  of  common,  the  declaration  contained  two  counts, 
for  didurbances  in  two  didind  comnx)ns ;  as  to  the  firft  of 
which,  the  defendant /fuffered  judgment  to  go  by  default : 
and  upon  the  fecond  he  took  ifTue,  and  upon  trial  obtained 
a  verdia. 

The  plaintiff  afterwards  obtained  a  rule  nifi  for  the  pojlea 
to  be  delivered  to  him,  and  for  the  Mafter  to  tax  his  cofts 
thereon. 

And  THE  Court  were  clearly  of  opinion  that  theplaia- 
tiff  was  not  entitled  to  the  cofts  of  the  trial ;  but,  whether 
the  defendant  was  entitled  to  fuch  cofts,  they  faid  would 
more  properly  come  under  confideration  upon  a  review  of 
the  Mafter's  taxation :  they  therefore  direSed  that  tht pojlen 
fliould  be  lodged  in  the  hands  of  the  Mafter,  that  he  might 
tax  the  plaintiflF  his  cofts  on  the  judgment  by  default,  and 
tax  the  defendant  his  cofts  on  the  verdiS:  obtained  on  the 
fecond  count. 

A  rule  was  now  obtained  for  the  defendant  to  (hew  caufe 
why  the  Mafter^s  taxation  of  cofts  accordingly  ftiould  not 
be  fct  a  fide :  and  it  was  argued  in  fupport  of  the  rule,  that  as 
the  plaimifr  is  entitled  to  judgment  on  one  count,  the  de« 
fendant  cannot  have  judgment  for  his  cofts  oh  the  other  9 
for  then  there  would  be  two  judgments,  one  for  one  party, 
and  the  other  for  the  other  party,  on  the  fame  record. 

By  THE  Court.  There  will  be  no  incongruity  in  this 
cafe  on  the  record.  If  the  Court  fee  two  feparate  caufes  of 
afiion  on  the  fame  record,  on  one  of  which  the  plaintiff 
fuccceds,  and  the  other  is  found  for  the  defendant,  they  are 
bound  to  give  two  diftind  judgments.  So  in  an  adion  for  an 
aftault  and  battery  againft  two  defendants,  if  one  fufterjudg- 
roent  by  default,  and  the  other  juftify  and  obtain  a  ver« 
di&,  there  muft  be  two  feparate  judgments  on  the  record* 
Here  the  plaintiff  will  have  judgment  up  to  the  whole  ex- 
tent to  which  he  is  entitled,  by  having  judgipent  for  his 
cofts  on  the  firft  count,  as  to  which  ihfc  dttt.vv&^t\  toAiSft.  ^- 


3^  K  I  M^*8    Bl!*M  C  Iff , 

^lilt^  'And  'M  'totheotter  dotilft^  which  conUihs  a  fepmte 
•arufb  of  a&roti,  and  which  teis  bttn  Youhd  fbr  the  dtfen- 
''dam,  htts  equally  mtithed  'to  have  judgment  for  his  coils 
incurred  by  the  trial  of  that  I'ttist. 

Rule  difcharged. 


At  Afc  E-aretcr  Affixes  ati  aaicn  upob  the  cafe  was  tried 
-btkrrt  Baron  Hotiatn,  brouight  by  th^  pUintlJF^  whoclaiihed 
'a  pew  in  Ws  parHh  chtfrtrh,  and  tomplainied  iliat  fhe  defen* 
'dimt  tmerruptcd  htm  in  the  Wijoyrtfem  bf  il.  Ptea,  the  ge- 
■4i*rd  iffue.  The  phrrntiff  tailed  tv^imtlfes,  wh6  proved  thai 
he,  and  thofe  whofe  edate  he  claiined,  had  fat  in  the  pe«r 
♦rsrtMeW)  5b  and  6b  years  paft,  Yrom  the  tirtie  that  it  was  firft 
*aih  'for  tJtie  Richard  Crc/fs ;  "affd  that  before  that  time  there 
^-ere  long  benches  on  the  fpot,  on  which  the  fingers  ufed 
-U}  ft.  He  alfo  produced  a  femcnCe  fn  the  Cohriftorial 
Oiirt  t)f  Exeter,  dated  January  la6,  1 787;  and  alfo  the 
•proceedings  upon  appeal  to  the  CouU  ot  Arches,  and  the 
«rentence  thereon  in  lire  fartie  year  ;  and  the  final  fentence 
of  the  Court  of  Delegates.  The  libel  in  the  Confiftorial 
Court  was  exhibited  by  ihc  prcfcnt  plaintiff  againft  the  dc- 
<fcndiinr  and  his  wife ;  wherein  the  proponent  alleged  that 
Kkhatd  Crofs,  of  Halberlon,  from  whom  he  claimed,  had» 
ai'out  ihc  year  1736,  built,  at  his  own  expcncc,  the  pew  in 
cju*flion,  in  right  of  a  certain  meffuage  caVei  RowridgCy  fittxate 
in  H«lbcrton,  and  had  peaceably  enjoyed  the  fame,  and  rc- 
t^Hired  it  at  his  own  ex  pence;  and  he  complained  againft 
Salter's  difturbance  of  his  m/fr<^,  right y  a^d  ^rojpfr/y  therein 
leveial  limes  during  the  year  1785:  that  Court  fen te need 
•'  That  5.  Crofs  (the  plaintiff),  had  fully  proVed  the  pur* 
pofc  of  his  faid  libel,  &c.  and  that  nbthmg  tffcaual  on  the 
part  of  the  defendants  had  been  alle^^d  or  proved  to  the 
contrary,  Arc.  \\herfefore  it  was  decreed  that  the  petu  inquep- 
fion  did  belong  to  the  faid  plaintiffs  as  owner  of  a  certain  nuj^ 
fu0ge  called  Ro^a/ridge,  in  the  faid  pariih  of  Halbcrtori;  iWt 
the  defendant  and  his  wife  had  intruded  ihemfelves  iiitoit» 
and  thereby  diflufbcd  the  plainiiif*s  right;  and  it  admoniAf^ 
the  defehdants  to  quit  the  fame,  and  not  todifturb  the  |lUia* 
tiff  in  his  right  of  fitting  in  the  faid  pew  ;  it  alfo  cohdeihdcJ 
the  defendants  in  coHs.^  Upon  an  appeal  to  the  Coiirt  ot 
Aixhes  iroon  this  fetitence,  that  Court  reverfed  the  ferihif 
ffDt:rcCf  and  rcraircd  the  ipt\tc\oi\c?i^\^vev  ixA^  V6»!eii&* 
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ciitory  decree sdmonijbed fie.defrndant  and  his  wife  n^:t9/fiUm 
thefaidpew.,  and  condexnned  them  in  cofts.  From  thi»«foH 
cpjid  Icmtencc  the  defendant  Salter  and  his  wife  appc«lfdlt«» 
the  Delegates,  on  the  ground  that  the  Court  of  Arches  hadi 
done  wrong  in  retaining  the  principal  caufe,  and  in  adnmr- 
nifhing  them  not  to  fit  in  the  pf^w^.  and  .condemning  tbeHi<iii'- 
coQs  \  that  Courts  on  July  the  6,  i  y-Sp,,  dirmifled  the-appiul 
with  cods,  and  remitted  the  caufe  to  the  arches* 

The  defendant's  counfel  reded  the  defence  uppn  the^KOtfid 
that  the  fcntence  of  reverfal  in  the  Court  of  Arches,,  (poor- 
firmed  by.  the  fe^irence  of  the  Court  of  Deleg^es^^  having;:!!! 
concurrent  jurifdidiop  upoq  this  qfie(liQa-w4th  the  courisr 
of  cpxrunon  law,  was.  coodufive  ag^nft.  thedain^of  rigk^, 
f^t,  up.,  by.  the  plaintifl^j,  and.  on  which  thi<  a^ioa  watr 
foimded;  and  the ies^rnc^  Judge- being  of  tbatopinioiH  iKHir* 
fuited  the.plainn.ifF, 

A  rule  having.beeii  obtained  to- (hew  cauie  why  the  non^- 
fqit  (hould  nojt  befet  afidet.  it  was.  nowargped^  in:  fupport: 
of  the.riiO.eii  that;  as  ag^inftia  wrong-doer;  the..p]atQti(Fhadd: 
proved -his  cafe  by.  proving  pofleQioo;,  befides  which,  tho. 
pofleflion.of  50  yeaxs  wa^  ilrongevidtepge  either  of  a.prer 
fcfiptive.rig|it,.cf  of  a  fa<;ulty» 

I^ORjD  RENTYo.M,  Ch.-  J.  ejcprelTed  a  doubt,. on  the aur 
thority  of  Kenrick  v^  Taylor^  i  IVilf^,  355$,  whether  pofleffion, 
alpne.was  not.  fufficient  agjiind  a  wrong  doer;  and  took, 
time  to  cpniidcr  of  the  cafe;  but  on  a  fubfequent  day  his; 
Lordftitp  faid  the  Court  had  looked  into  the  proceedingft^ 
in,  the.  Ecclefiaflical.  Courts,  which>  they  were  of  opinioo, 
were  not  conclufive  evidence;  but  what  weight  they  would- 
have  on  a  trial,  was  not  for  their  confideration. 

Rule  abfolute. 


R£x  V,  James  Haigh  and  another. 

The  defendants  .being  overfeers  of  apariih  in  York(h»r« . 
were  indided  before  BuUer  J.  at  the  Aflizcs-for  difobeyingi 
an  order  of  a  Judice  for  the  payment  of  a  weekly  Turn  to  one. 
Mary  Gray,  for  the  maintenance  of  her  baflard  child ;  andit- 
was  argued  on  the  part  of  the  defendants  that  the  were -not: 
bound  to  obey  the  order  as  the  mother  refufed  to  go  hepfellr* 
into  the.  workhoufe,  ailedging  that  fhe  aflccd  relief  for  th«r. 
child,  only;. though  the  ftat.9  Geso.  I.  Cap  7,  f  4^  enxdr: 
tha^/<  iA«CJ(fcaQyj>Qor  perfon  in  any  pafUh  vih^ie^OckWa^t^.-^ 


3^5o  King's  Bench, 

ftall  be  (6  purchaned  (hall  refure  to  be  lodged,  kept,  or  main- 
tafinedy  in  luch  houfe,  fuch  poor  perfon  or  pcrfons  fo  refuting 
Aiall  be  put  out  of  the  book.where  the  names  of  theperfons 
who  ought  to  receive  cotle&ion  are  regiftered,  and  (hall  not 
be  entitled  to  a(k  or  receive  colleSion  or  relief  from  the 
churchwardens  and  overfeers,  &rc." 

'At  the  trial  a  verdid  was  taken  againft  the  defendants, 
fubjed  to  the  opinion  of  this  Court. 

'  Lord  Ken  yon,  Ch.  J.  The  only  queftion  is,  for  whom 
w^8  the  relief  alked  ?  For  fuch  perfon  only  is,  according  to 
the  terms  of  this  ad  of  parliament,  to  be  fent  to  the  work- 
houfe.     It  is  ftated  that  the  child  only  wanted  relief ;  the  ap- 
plication was  indeed  made  by  the  mother,  but  it  was  not  on .' 
her  own  account,  but  for  her  child  only  who  was  of  ^loo 
tender  an  age  to  apply   herfelf.     This  is  therefore  very. 
di(lingut(hable  from  the  c^kof  Rex  v.  Carlijle^  J^oug.'^ijf 
where  the  relief  was  alked  both  for  the  parent  and  the  chilj*. 
It  would  be  extremely  hard,  and  contrary  to  the  fpirit  and 
words  of  this  aft  of  parliament,  if,  when  all  the  children  of  ' 
a  family  ^except  one)  were  capable  of  fupporting  themftlves,  • 
and  that  one  were  unable  cither  from  the  want  of  rcafon  or 
of  the  ufc  of  its  limbs  to  maintain  itfelf,  and  were  under  the 
neccfTity  of  receiving  relief,  the  whole  family  were  to  be  fent 
to  the  work- houfe.     Such  a  law   would  not  only  be  repug- 
nant to  all  ideas  of  mercy  and  humanity,  but  would  alfobe 
prejudicial  to  the  intercft  of  the  parifh,  who  would  in  fome 
meafure  be  deprived  of  the  benefit  of  the  labour  of  fuch  of 
the  family  as  were  able  to  work ;  for  they  could  earn  much 
more  out  of  the  work-houfe  than  in  it. 

Per  Curiam^  Judgment  for  the  profecutor. 


Smith  v.  Muller. 

At  the  trial  of  this  action  there  was  a  reference  of  all  matters 
ift  Hijpvte  between  the  parties  in  the  caufe,  and  the  cojis  of  the  caufe 
luere  to  abide  the  event  and  determination  of  the  award.  The  ar- 
bitrator awarded  and  found  thefc  fpecial  fafts;  that  the  plain- 
tiff fued  out  the  writ  on  the  1 4th  of  November  1 788,  returna* 
bic  the  20Jh  November,  when  fpecial  bail  was  put  in;  tliat 
the  declaration  was  filed  in  Hilary-term,  1789,  entitled  as  of 
that  term,  ftaring  the  defendant  to  be  indebted  to  the  pUintiff 
for  ufc  and  occupation  before  the  1  ft  January,  1789,  and 
vpon  other  counts*,  that  li.  \vs.  6c<.  became  d;ie  at  Chrift^ 
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mas,  1 788,  for  a  quarter's  rent ;  that  the  defendant  paid  into 
Court  aU  the  rent  due  at  lyiichaelmas  1 788,  and  the  plaintifPs 
other  demands ;  that  at  ChriAmas,  1 788,  he  tendered  thexeBl 
which  became  due  at  that  time,  u-hich  wasrefufed:  and 
that  the  fum  of  i/.  i  ix.  6d.  was  the  whole  fuip  remaining 
due  from  the  defendant  to  the  plaintiff,  after  the  payment  of 
the  nnoney  into  Court. 

The  queflion  was,  whether  the  declaration  could  include 
the  rent  which  became  due  fubfequent  to  Michaelmas  term? 

By  THE  Court. — We  are  clearly  of  opinion  that  the  de- 
claration (hould  have  been  tntituled  of  Michaelmas  term ;  and 
that  on  application  for  that  purpofe  they  would  have  ordered 
it  to  be  amended  accordingly.  The  defendant  therefore  ij 
not  liable  to  the  coAs. 

Duller,  J.  added,  that  notwithAanding  the  diAerence 
between  a  reference  **  of  all  matters  in  difpute  be- 
tween the  parties  in  the  caufe,"  and  ^^  of  all  matters  in  dif- 
pute in  the  caufe  between  the  parties,"  was  now  clearly  and 
fully  underAood  by  the  pradicers  of  the  Court,  yet  that  the 
diAindion  was  too  refined  for  the  general  underAanding  of 
mankind;  and  therefore  he  thought  it  would  be  better  to 
amend  the  terms  of  the  reference  thus:  to  make  the  former 
a  reference  "  of  all  matters  in  diff"ercnce  between  the  parties,'* 
omitting  the  other  words  **  in  the  caufe;"  and  the  latter  ft 
reference  of  "  all  matters  in  difference  in  the  caufe,"  omit- 
ting "  between  the  parties."  With  refpeQ  to  this  particu- 
lar cafe,  it  is  the  clear  and  undoubted  pra6ice  of  the  Court 
that  the  declaration  (hould  have  been  delivered  as  of  the  term 
when  the  writ  was  returnable.  According  to  the  ancient 
pradice  the  declaration  was  adually  delivered  in  the  fame 
term  ;  it  was  only  in  eafe  of  the  plaintiff  that  the  time  of 
aSual  delivery  was  enlarged  ;  but  Aill  it  muA  be  confidered 
as  delivered  nunc  pro  tunc.  As  to  the  pradice  of  declaring,  by 
the  bye,  that  goes  on  a  different  ground :  a  declaration  by 
the  bye  is  not  on  the  original  writ:  but  the  party  being  in 
Court  in  one  adion,  a  plaintiff  m^y  declare  againA  him  in 
another  within  two  terms.  Neither  does  any  diAiculty  arife 
from  the  pra£life  of  pleading  in  abatement;  for  under  fuch  . 
circumAanrcs  as  the  prcfent  the  defendant  might  have  entered 
a  fpecial  imparlance,  if  necefiary,  or  he  might  have  filed  the 
plea  in  abatement  as  of  the  Michaelmas  teim.  Then  as  to 
the  laA  cafe  put  at  the  bar  of  the  a3ion  againA  two  defend- 
ants, fuch  a  cafe  cannot  exiA  on  one  writ.  For  if  both 
defendants  are  ferved  before  the  return  of  the  writ,  and  one 
of  them  do  not  appear  in  the  fame  term,  he  muA  plead  as  of 


flirted  bi^ferrthei  reittr»o6  tta^writi  tiir  pMoA&^tuMfkt' 
otfaODtbcpwrtt; 
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laieipkMiiiflF'corainiied'to  bsiM<t%ro  Mxrfb^Ar'tlft'J^ 
feodaai-fop  $ool:  otrorbeftreithe  iil''of*apr{l;  170.  Ah* 
tfiBov waiitbroaghi' for  the* ptyment'  of  tbe*  jot^f  at*  tht- 
Stafford  Aflizes,  when  it  appeared  that-  ttie"  work*  wisnio^ 
conpkted-on  the*iifft'af  Aprils  17SR ;  but  that  tNe  parties 
by  rparoiagreemenl,  aftert He-date t>fthefettnicles»  erfaiged"^ 
thetime;  aivd'thtt'  the  w4vele  wtirl^wM'fifiiflled'fcMm'tlte' 
exptraiKMr of  that  enhkrgtd  time.  OA  an  otifeSiM  -takM  b)^ 
the  defendant's'  GoafrRH  tliai  iMs  dMbof  prove  thfe^  aKegatiofi^ 
inithe  dedirat'rott,  wtvich  (tated  that  tBe' hotlfiM-wM^blftitff* 
bythe-ift  of  AprrI;  according'^to  the  agreetnent^  tlie  plinitiff^ 
was  mnfuitcd. 

Loud  KtWTON^  Ch.  J.-— Thispoint  is  foxH^ar,  that  I- 
ana  nDe-indified'to  grant  a  ruh'to  (hew  caufc.     ThfeVleda-* 
rai'ten* charges  that  the  p«rtie«  h&d  ftFpuUted'by  deedto*' 
peHbcm  a  fpecific  thing -on  acertairi'  day :  then  if  Ihe'ptaiil'- 
tiflPi  who  fuea' on  that  contrail  benoc  bound  to  prove'ita^* 
laid^  the  defendant  hbs  nonotjceof' tkbtwMch  he  hadcaMdd^ 
upon-  to  anfven     I  remember  an-  adion^  being  blought  wUtf  ' 
ye«F9}ago*byMr;Garrick',  oi»  one^of  tbe*  roamgafS' of^the*" 
theatre?  againft  •Barry  for 'not*  peifdrarinjf  his  confrad^iir* 
appeared  on*  the  trial  that  the!mantigel^  hid'^tfrt1h6'4efeii'" 
danr  a :  pBn>l  licenfb^  to'  be»  abftilnt ;   but  aa 'thV'^  arl?ictef^  ofi* 
whrchrtheeafibo  was  foonded;:  required  fik:ly'a4|icMre40  bt^ 
innvritmg,  th«Court  held  thktf ittoutd'MC<>e'di(\^tiMdtii't(l% 
andi  thattbe  pafot^agMem^mt'vrat  noanlW^r^td  th^\>(i)httll^*' 
aatons  though  per^t^^tte^ defendant ^hSd'anor-hei^YeAfMljf' 
in  acoarr  of  eqnity  .* 

Bt  THE  CooRT^  RAle  tefuftd^ 
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( j'53  ); 

Elizabeth  Chapmak,.  virfus  William  Shaw, 
Attorney  at  Law*  A^ion  of  Damages  for  a  Breach  of  pro" 
mife  of  Marriage  \  before  LoKD  Kenton,  /n//ir  Court 
•/  King's  Bench  May  22,  1790. 

Counfelfor  the  plaintiff. 

Mr.  Ming  AY, 

Mr..  Garrow. 

For  the  Defendant. 

Mr.  Erskine, 

Mr.  Law. 

Mr.  Ming  at, 

I  am  Counfel  for  Mifs  Chapman ;  (he  Is  the  daughter  of 
a  very  refpedable  traderman;  you  will  find  by  the  evi- 
dence which  I  (hall  produce  to  you,  that  the 'defendant 
ufed  every  little  art  and  addrefs  by  which  men  too  often 
get  poflefllon  of  the  affedions  of  the  other  fex.  He 
from  time  to  time,  vifited  the  family,  and  repeatedly 
promifed  to  marry  this  lady.  You  will  find  by  his  let- 
ters, and  by  the  evidence  of  a  great  number  of  perfons,  he 
pretended  it  was  impoiTible  for  him  to  enjoy  any  hap- 
pinefs  in  this  world  without  marrying  her;  and  in  this 
manner  he  got  complete  pofTeflion  of  her  aSTedions;  he 
kept  up  this  intimacy  with  her  until  the  very  time  that  he 
was  married  to  another  lady;  he  repeatedly  faid  that  he 
would  marry  her^  although  contrary  to  the  inclinations 
of  his  family ;  and,  immediately  after,  to  her  utter  furprife, 
the  plaintiff  found  that  he  had  married  a  young  lady  in 
Yorkfhire;  what  fortune  induced  him  to  this  marriage,  I 
tcnow  not,  although  I  (hall  be  able  to  give  general  evi^ 
dence  of  his  fituatioi^and  circumftances.  It  is  not  poflible 
-to  aggravate  a  cafe  of  this  kind  by  any  obfervations  I  can 
make.  There  cannot  be  a  more  unjud,  a  more  unmanly 
coTidud,  than  for  a  man  to  feduce  a  woman's  affe3ions  by 
-every  little  art  and  ftratagem,  when  at  the  fanoA  tvccL^Vw^W^ 
VolL  A  a  v» 
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no  fertous  intenttoni  of  marryiiig  her^  And  I  truft  jou  wiK 
mark  it  by  your  verdi£k.  I  (hall  call  witncflfes,  and  prove  my 
ctifh,  ftnd  i)mh  ybi>,  Gtnttomen  of  tha  jiify,  win  giv6  Mft 
tht9  youhg  My  fuck  •  {UMft^aWn  in  iafnagtf^  m^  ib^  M«ore 
of  ihq  cafe  fecms  to  requite. 

Mrs.  MAX^r  OaAruku,  Jivorn. 

The  plaintiflF  is  fnj  Arughter.  FVom  the  latter  end  of 
Augufty  17879  to  the  latter  end  of  Tu)y»  ^7^9^  ^^'  Shaw 
paid  his  addrefles  to  htt\  daring  alltha^  timefhe  refided  in 
my  family.  During  that  time*  except  about  ten  weeks» 
when  he  was  in  the  country,  he  was  etcry  day  at  our  houfe; 
he  was  received  with  approbation  by  my  hufband  and  the 
reft  of  the  family;  he  was  trairtdasa  fiditor  tomydaughter  ; 
he  entered  into  a  converfntion  with  me  refpeding  his  in* 
tentions  towards  my  daughter  about  the  latter  end  of  July^ 
1 7S8 ;  fays  he,  **  Mrs.  Chap«^H»  land  Mils  Chapman  have 
agreed  to  be  married.**  I  aafwered-— "Well — I  approve  of 
it."  I  then  turned  about  te  btfii,  thinking  that  he  was 
going  to  fay  fomething  more  upon  the  fubjed.  He  looked 
a  little  yJ^jTy  andfaid,  **  I  thought,  Madam,  it  was  beft  to 
acquaint  you  with  it.^  This  was  all  the  converfation  that 
jpafftd  at  iktkX  tin>e  in  the  parloor.  Mr.  Shaw  then  wtnt  up 
fferirs,  aiid  tfsHowedtothe  room  where  my  javghtar  ha4 
iMr  nwfick,  and  wher*  fhe  llept;  **  Mydear^^'  faidhe,  ad^. 
dyeing  bhrnftlf  to  mv  daaghtcr,  **  I  have  acqu^ialed  youf 
Mother  at  bft.*^  ^  What  did  yo«  fay  ?'*  faid  (he.  '<  I 
hQ^*^  t<M  your  noother,**  fiud  be,  **  that  you  and  I  hav# 
as^ed  to  be  married."***!  turned  into  the  other  room^  whea^ 
fity  huA>arid  and  I  (hpt.  I  thoughl  I  would  pot  blerrupi 
them.  About  an  hour  after  that  he  went  away.  I  do  not 
hn^w  that  I  had  any  conversation  with  my  daughter,  on  thit 
fobjed',  that  night.  The  next  day  was  Sunday,  when  Mr. 
Shaw  was  again  at  our  hooft-<>4ie  was  at  our  houfe  every 
day )  he  (liid  he  "would  corannunicate  every  thing  to  Mifr 
Chapman,  and  open  to  her  all  hit  future  hopes  and  prof* 
f«Q^  »f>  M< ;  he  took  leave,  v^y  kindly^  of  all  my  famUj 
mhtti  he  went  into  the  country  for  the  vacation.  I  think  I 
raw  btm  again  about  the  middle  of  OSober  folk>wing.  Mf. 
Shitw  and  nsf  daughter  were  extremely  fond  of  one  another 
Af<er  hi^fettfri)  from  the  coontry,  he  faid,  ^^  Mifs  Cho|^ 
man,  Tit  bring  yoor  brother*in-law  to  fee  you ;''  meankig 
his  own  brother.  Ue  taraed  about  to  ma,  in  the  prtftaGe- 
of  my  daughter,  and  faki,  ^*  Mrs.  Chapman,  Til  trinf  «y 
brother  to  ftfa  yoo.'^    I  faid>  «<  Sir^  I  tiall  be  very  |^  |t 


Mr.  William  Shaw.  ^$ 

fee  him,  aod  be  proud  of  his  company.'*    In  a  (hort  time 
after  this«  he  brought  Mr.  John  Shaw  to  my  houfe.     Mr. 
Sbavtr,  the  defendant,  had  chamben,  and  I  was  prefent  at  • 
converfatton  in  my  houfe,  when  he  faid  '*  Mifs  ChaptanH 
will  you  go  and  fee  how  you  like  my  chambers?"  This  was 
in  the  month  of  May,  1 78S.    ''  Piay,"  (kid  he^  <«  90  aod 
fee  whether  they  will  do  for  us."    He  was  at  this  time  tfl 
pofieilionof  the  chambers..  He  then  turned  about  to  me# 
and  faid,  '^  Mrs.  Chapman^  won't  you  go  and  fee  my 
chamhen?"  I  anfwered  him,  <*  I  have  no  notion  of  ladies 
going  to  fee  genileoKn's  chambers."    After  his  return,  ia 
the  month  of  Ofiober,  he  contiiuied  fi>r  (ome  time  to  pay 
his  attention  to  my  daughter.    He  ii¥irried  in  Odoher, 
1 789,  at  the  diitance  of  a  year.    I  never  faw  any  altcrattoa 
in  his  behaviour.    I  know  no  reaion  that  my  daughter  gave 
him  to  break  off  his  connexion.    I  did  not  fulped  any  more 
than  the  firft  nioment  be  was  in  her  company.    1  had  not 
the  leaft  fufpicion  that  he  was  courting  another  lady,  URtH 
about  two  months  before  he  was  married.     He  married 
a  Mifs.  Wright.    My  daughter  is  twenty-three  jeari  of  age  $ 
Mr.  Shaw  is  about  twenty-four  or  twenty  five  years  of  age^ 
and  is  an  Attorney.    On  the  i6th  of  December,  Mr.  Shaw 
(ent  for  me  to  Mr.  Brown's ;  faid  he,  *<  Mrs.  Chapman,  I  ac^' 
quainted  you  with  the  affaii^dtween  Mifs  Chapman  and  me,*' 
^  Certainly  you  did,'^  faid  I.     '^  You  told  me  that  you  and 
Mifs  Chapman  had  agreed  to  be  married."    I  then  upbraided 
bim  with  every  tlung  I  could  think  of,  and  alked  him  how 
be  could  do  wl^at  he  had  done;  he  faid  he  was  very  forry 
for  it ;  he  was  very  forry  be  was  married,  for  that  Mifs 
Chapman  was  a  very  viuiious  young  lady,  and  of  Arid  in^ 
legrity ;  be  bad  no  fault  to  find  with  her,  nor  with  any  be- 
longing to  her  i  be  thea  had  on  a  ring  with  fome  of  my 
daughter's  hair  in  it ;  he  faid,  he  knew  he  had  afled  very 
cruwy  to  her;  he  was  very  willing  to  mjdce  her  a  recom- 
peace.     He  faid  he  bad  00  fortune  with  his  wife,  but  about 
an  hundred  pouods*     This  converfation  paflfed  in  the  pre-* 
iciaoe  of  Mr.  Brown.     Mr-  Bfown  faid,  *^  Mr.  Shaw,  you 
would  have  had  a  devilifh  deal  more  with  Mifs  Chapman.'* 
He  (aid  he  wi(bed  he  had  known ;  that  he  had  got  no  proH 
perty  of  his  own.    I  aiked  htm  vihat  recompence  he  coutd 
make  her.    He  fsid,  he  would  make  her  a  yearly  recom- 
pence.   I  upbraided  him  with  the  injuftice  and  unmanlinefa 
of  the  whole  of  his  condud.  « 

Crofs-examined  by  Mr.  Erjkinf.     My  hufband  is  a  chair- 
maker.    I  have  eight  children ;  three  of  whom  are  dau^tera. 

Aaa  Va 
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In  the  month  of  July,  1788,  my  fon  was  fellow-dcrk  whh 
the  defendant ;  he  introduced  him  firft  into  oiir  houfe.  He 
faid,  **  Mother,  I  fhall  have  a  gentleman  or  two,  and  hope 
you  will  make  a  little  entertainment.**  I  faid,  1  would. 
After  Mr.  Shaw  had  vifitcd  at  our  houfe  for  fpmc  time,  I 
obferved'him  pay  a  particular  attention  to  my  daughter.  I 
knew  perfedly  well  who  he  was:  he  was  clerk  at  the  office 
of  Mr.  Sharpies;  he  was  out  xrf*  his  clerkfhip.  In  July, 
1788,  he  (^id  he  was  a  man  of  no  fortune.  I  neverafked 
him  what  fortune  he  had,  during  the  twenty-three  months 
courtfhip  which  he  paid  to  my  daughter.  I  never  advifed 
my  daughter  to  difcourage  his  addrcnes:  I  knew  his  family, 
that  it  was  a  very  refpedabfe  one;  and  he  (aid,  he  was  the 
twelfth  brother.  Having  a  knowledge  of  his  family,  I  did 
not  think  there  was  any  neceility  in  writing  to  his  father 
or  brother.  I  had  a  mind  the  young  people  ihOuld  do  as 
they  pteafed.  As  I  faid  before,  Mr.  Shaw  introduced  his 
brother  to  us,  one  evening,  about  fix  o'clock.  1  believe  he 
drank  tea ;  and  my  hufband  (hook  hands  with  him.  The 
defendant  was  tinder  this  brother's  protedion.  I  received 
him  as  I  would  have  done  any  other  gentleman.  When  the 
defendant  went  into  tlie  country,  he  wrote  dircftly  to  my 
dai!g[hter.  It  was  before  he  went  into  the  country,  that  he 
introduced  his  br?>iher.  I  was  not  at  all  ftirprifed,  when 
he  defircd  my  daughter  to  go  and  fee  his  chambers,  becaufe 
I  then  looked  upon  him  as  much  my  daughter's  hufband,  as 
if  he  had  aQually  been  married  to  her.  After  Mr.  Shaw  was 
manicd,  he  fent  forme.  He  faid,  Mifs  Chapman  was  a 
lady  cf  great  virtue  and  integrity;  that  he  was  very  forry  he 
Avas  married;  and  was  willing  to  make  any  reparation  in  his 
power  to  my  daughter.  He  had  only  a  fmall  property  with 
his  wife.  He  had  only  an  hundred  pounds,  and  no  pro- 
perty of  his  own. 

The  defendant  went  every  where,  where  we  vifited:  he 
vifited  with  us  at  Mr.  Neal's,  and  all  our  acquaintance. 
We  have  married  three  cf  our  family  already.  We  gave 
each  of  them  a  portion  of  feveral  hundred  pounds;  and  this 
daughter  would  hr^ve  get  the  fame.  After  Mr.  Shaw  dif- 
continued  his  vrfirs  10  my  daughter,  Jhe  was  out  9/  hermiftd 
tivo  moni/is.  She  kept  her  bed,  and  never  flept  for  /even  days. 
Sht  was  ill  twice;  and  ihib  iilncfs  was  manifefiiy  occafioded 
by  Mr.  Shaw's  breiiking  off  his  vifiis.  In  expedacion'of 
marriage,  1  laid  oui    30!.  with  a  linen-draper,  and   12^  far 


(ilk  w^th  iinoihtr. 
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Richard  Chapman  fworn, 

I  tin  brother  to  the  ptainttffi  I  knew  of  Mr.  Shaw's  vifits 
to  my  fifler.  The  condu3  of  the  defendant  was  fuch  as 
left  me  no  -doubt  but  that  he  had  gained  her  (inccre  af* 
fedions.  One  day,  he  was  counting  how  many  months  it 
would  be  to  July,  when  he  (hould  go  to  the  country; 
**  And  when  I  return,"  faid  he  to  ray  fifter'  "  we  (hall  be 
married,  Liz." 

Crofs -examined.  They  were  to  be  privately  married  in 
November.  I  do  not  know  from  whom  I  underftood  this. 
I  have  heard  it  fince  the  adion  was  commenced. 

Mr.  Chapman  fworm 

I  am  the  elder  brother  of  the  plainiiflF.  I  know  Mr.  Shaw, 
and  have  feen  him  frequently  at  our  houfe.  I  always  re- 
ceived him  as  a  perfon  paying  his  addreffes  to  ray  fitter ; 
and  he  was  fo  received  by  all  the  family.  There  appeared  to 
me  to  be  a  great  attachment  between  them.  She  was  ill,  in 
confequence  of  his  dircontinuing  his  vifits,  and  was  at- 
tended by  a  medical  perfon.  Mr.  Shaw  was  acquainted  in 
our  family  for  eighteen  or  twenty  months.  He  told  me,  he 
was  a  clerk, yJr  improvement^  for  eighteen  Jbillings  a  week  !  My 
brother  was  clerk  with  Mr.  Sharpies.  I  do  not  know  that 
Mr.  Shaw  was  fellow-clerk  with  my  brother.  He  never 
Aated,  in  my  hearing,  his  intention  of  marrying  my  fifter. 
1  remember  this  young  man's  brother  coming  to  our  houfe; 
he  was  there  moft  of  the  evening.  I  do  not  know  that  there 
was  a  word  faid  by  this  young  man>  that  he  was  going  to  be 
a  hulband  to  my  fifter.  1  cannot  fay  that  he  was  at  our 
houfe  in  the  fummer  of  1789,  but  know  that  he  was  there 
one  evening  between  eleven  and  twelve  at  night.  My  fifter 
made  a  complaint  of  it  to  me. 

Croft-examined.  The  defendant  is  an  attorney,  and  lives 
in  Thanct  place.  He  was  in  our  houfe  in  1789,  about  a 
fortnight  before  he  went  into  the  country  .  In  the  months 
of  January  and  February,  1789,  he  was  in  London  and  ne- 
ver vifited  us:  he  then  lived  in  New-Inn.  I  never  fent  to 
fee  what  was  become  of  him;  and,  as  far  as  I  know,  my 
fifter  never  called  or  fent  to  him. 

Mr.  Turney  Sworn. 
I  am  an  apothecary,  and  attended  Mifs  Chapman  for  fome 
months  in  the  year  1 789,  when  (he  was  very  ill.     Her  mind 
was  difordered :  her  diforder  was  the  eflfed  of  an  unhappy 
mind. 

LoRB 
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Lord  Kknyok.  I  imift  ocdoabtttttfUike  ie  for  granted 
thai  thi  plaintiff  wi«  ill  ia  confiniodBCt  of  her  fpMC  altadi* 
snent  to  the  defeodam. 

lAr.  lErjkiwi.  1  wooder  t6  what  extent  the  myflerioM 
fcteDce  ot  medicine  will  arrive  at  lad.  1  believt  they  #itt 
follow  it  by  aod  by  to  the  next  world. 

Ckarks  CfiBpmmfw^m. 

I  am  brother  to  the  plaintiff;  I  know  Mr.  Shaw  the  de- 
fendant ;  during  the  latter  period  of  his  vifits  at  our  boufiK^ 
he  did  bufinefs  for  himfelf ;  he  was  agent  lor  his  two  bro- 
thers, and  he  did  bufinefs  for  another  gentlensan  whom  I 
knew. 

Mr  Erjkinej  Counfcl  on  the  part  o(  the  defendant,  then 
gddrcffcd  the  Jury. 

GmUkmen^ 

What  is  pafliRg  before  til  hi  this  Court  at  ptefent,  is  m 
miniatnre  of  what  is  paiSiig  tti  the  woiid  at  laf^^  (as  (cenet 
hi  private  life  fonriething  refeitible  tbofe  which  are  a€ted  iti 
publitk)  I  (hall  endeavotir  to  defend  tay  client  againft  thia 
fastiily  compa3.  t  will  preface  what  [  am  about  to  fay  to 
you,  with  an  obfervation  which  I  giv«  you  my  word  of 
honour  is  a  fincere  one.  There  is  no  man  livings  who 
feels  more  regard  than  I  do  for  the  honour  of  women  ;  or 
who  enters  more  ardently  into  their  diftrefles :  there  is  no 
man  living  who  mot%  pathetically  laments  fedudion;  or 
would  more  willingly  hold  up  to  public  deteftation  their 
feducefiB.  No  man  rdTpeSs  private  life  more,  or  thinks 
higher  of  the  peace,  happinefs,  and  profperityof  fimilies 
who  are  engaged  in  tlie  lower,  but  I  think  in  the  mod  ufe-> 
fill  walks  of  life;  namely,  thofe  who  are  engaged  in  trade. 
And  therefore,  I  acn  ever  ready  to  allow  that  any  tradefman 
who  has  fuftained  an  injury,  has  a  right  to  be  heard  and  to 
be  attended  to  by  a  Jury  cf  hil  country.  I  am  only  forry 
10  remark,  that  the  condud  of  thefe  witnefles  dm  tot 
imich  credit  to  that  purity,  honour,  and  fairnefs  of  dealings 
which  are  often  found  in  thefe  walks  of  life.  You  havt  be^ 
fore  you  the  dtfendant,  Mr.  Shaw,  who  is  a  young  man  juft 
coming  into  the  wof Id^  endeavouring  to  provide  for  himfelfj 
and  to  forward  his  fortune.  GentlenKn  of  the  Jury,  maaj 
of  your  connexions  nuty  probably  be  in  the  fame  fkoatton* 
The  youngeft  of  twelve  children,  thrufl  out  into  the  w«fM 
to  fbvggle  againft  all  the  viciffitodes  of  fortune,  and  la 
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hold  out  tgatnft  all  her  vanities  and  caprid».  lij  dkoft  was 
fetit  out  into  the  wide  worM  to  Teek  his  ittaintenaMt  at  th6 
age  of  nineteen.  For  a  (hort  time  he  wu  derk  vo  afti  aN 
tomejr,  and  in  the  Tame  office  with  one  of  the  brothers  of 
the  prdent  plaintiff^  who  firft  introduced  him  into  his  fa« 
n)ily.  Mr.  Chapman,  although  he  is  the  father  of  this  fa- 
mily, and  the  head  of  this  h<nife,  has  not  been  faMniiOfiei 
as  a  witnefs  in  this  caufe.  In  cafes  of  this  fort  women  are 
better  witnefles  thafi  men,  and  Mn.  Chapman  has  cOn« 
duded  herfelf  better  than  her  huiband  conld  have  done; 
women  concern  thcmfelves  more  with  theft  little  attentions 
which  are  paid  to  their  fkx  bj  men ;  and  therefore,  they  ait 
more  competent  witnefles.  But  when  you  conne  to  a  ferious 
connexion,  the  hufbatid  mod  undoubtedly  muft  be  con* 
fulted:  becaufe,  by  the  law  t)f  England,  yoatntift  obtain  the 
confent  of  the  lsdy*s  father. 

Mr.  Mingay.    The  lady  is  of  age. 

Mr.  Erjkine.  She  may  be  of  age;  but  if  there  had  been 
any  ferious  intention  of  a  tnarriage,  the  father  would  cer* 
tainly  have  been  acquainted  with  it.  You  witl  obferve, 
Gentlemen,  that  during  the  period  of  ftvififytwo  m$ntfb^ 
Mr.  Shaw  vifited  at  the  houfe  of  Mr.  Chapman,  paying 
fhofe  attentions  to  his  daughter  which  young  men,  at  that 
time  of  life,  ufually  pay  to  the  young  women  whofe  com* 
ptny  they  keep.  And  although  the  parents  knew  he  wfts 
a  clerk  at  eighteen  (hillings  a  week,  the  mother  tells  you  Hit 
never  warned  her  daughter  againft  forming  an  attachment  to 
htm^  ahhqogh,  as  he  had  no  fortune,  ibe  muft  have  (tol 
that  this  marriage  would  never  have  produced  any  defirable 
cfFed.  But  it  feems  to  be  a  principle  with  this  family  to 
difpofe  of  their  daughters  in  marriage  as  foon  as  thev  can, 
and  how  they  can ;  it  wouM  be  better  for  them  to  defift  from 
this  mode.  People  ought  never  to  join  themfelves  in  mtt* 
riage  without  having  the  rfieans  of  a  comfortable  feppoit ; 
for  no  proverb  is  tiuer  than  this  (and  there  is  a  great  deal 
of  truth  in  mod  proverbs),  "  When  poverty  comes  in  at 
one  door,  love  goes  out  at  another.*'  This  is  a  very  in* 
nocent  and  a  very  virtuous  young  woman.  And  if  fhe  has 
been  unhappy,  fhe  is  yet  more  happy  than  (he  wouM  hktt 
been  if  (he  had  married  Mr.  Shaw.  The  firft  time  was  the 
7th  of  July,  1 78S,  when,  aoctmling  to  the  evidence  of  the 
mother,  the  defendam  ctprcfled  an  intention  to  mlarry  her 
daughter.  I  alk  you,  Oemiemen,  for  I  know  yonr  honour 
and  jttftiee  will  make  you  extremely  attemive ;  did  Ihe  men* 
tioo  the  converfktion  that  paflfed  between  the  def^endam  and 
her  to  her  hoft)andf  Has  fiie  ftattdhcr  h>ife%»&  ^^wtK\v 
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Bice-i  hb  spprcbarlcc  u>  cnj  clieat  tkat  he  fics.'^  j 
fcif  C2  z:i-a :  £i-<^  his  ooczcciled  tbts  pirt  cf  uie  fiurr  vi»ch 
t:;!*  l-"^^  j  u^^  =o<l  her,  rh^  he  had  do  prcpertr,  &ai  ^- 
firsc  firr  to  co:arDua.ca:e  th's  to  her  huibicJ,  to  yqgMC 
r.;r:  r.^:  uckG  u  u  xlc;  be  cosTenlec:  tcr  hi;s  10  zive  bb 
ca..?L:er  a  tonare,  u  wc;:ui  be  iicpoiEole  :o  carrj  cs  diu 
er^Agcment.  Acd  from  :ha:  rime,  001  a  f^Lib^e  pifitd 
Mn.cn  cooreycd  10  mc^ix^^rico  cr  deuxe  on  the  pan  of  the 
pirenis  to  carry  ih:s  nuniage  icco  cffccL  TLu  vas  La 
July,  1788.  He  weci  b:o  the  couotrj;  and  what  cocre* 
fporckrce  has  bc:a  proiuced  fran  him  in  his  abfcnce? 
They  ha^e  beeo  able  to  produce  m/  Icitcr  firom  this  arifmi 
lover,  darlfig  the  ab.er.ce  of  three  xnocths.  This  youn^ 
Vi-oman  was  fuppofed  to  hare  had  fuch  ao  aSeaioa  for  the 
cefendant,  as  to  have  turned  her  orain.  If  fb,  when  he 
rctijrntd  to  London,  I  fhculd  thi::k  he  uojid  hare  been  a 
little  reprinurided  by  his  !over,  for  neglcare  to  correfponJ 
wi<h  ujr.  He  returred  :o  tcwn  .n  t.ie  ^rd  ci  the  year 
17S3.  Between  two  ar<u  three  mcnrhs  in  tie  f^:ing  of  the 
fame  ye^r,  he  is  liv  r.g  :n  Nev.-Inn;  he  is  ne^er  cn:e  at 
the  ht'Ufe ;  he  is  never  \Sr.sc  by  rer;  he  is  never  inquired 
after  by  the  paren* 5,  a!:hcus:  1  in  the  month  of  July  befcre, 
it  was  anr.ounccd  ro  thj  mcihrr  by  the  cefecdant,  ih^r  his 
inarriagc  wa*  :c  be  cirricd  inio  effect  in  the  mcnrh  cf  No- 
vember;  then,  faid  rrv  c!  cr.t,  I  frail  be  married  to  Liz.  It 
was  a  great  Ciiy  Mr.  Neale  was  not  prefcnt  at  this  ccr.vcr- 
fation,  which  paiTed  at  the  hoLife  of  the  paren's  b.-rore  he 
u-ent  away.  No!  heco^id  not  get  htm  to  the  hoaie.  Mr. 
Shaw  faw  the  folly  and  danger  of  the  conneiion,  and  the 
ruin  that  it  wou)d  bring  on  both  him  and  this  young  lady. 
Mr.  Shaw  had  unfortunately  detlroyed  a  Utter  wnit^n  by 
Mi. '5  Chapman  to  him,  ackoouUdging  that  thi>  connexion 
ought  to  be  tie^iC}ed  and  put  an  end  to  by  abfence,  or  in 
any  ftiape.  Here  is  a  meeting  at  the  houfe  of  Mr.  Neale  ; 
this  }our.g  gentlcaiar,  one  of  the  brothers  of  the  plaintiflFs 
is  prefent  at  this  coi.verfation,  and  fwcars  that  Mr.  ^haw 
faid  he  would  marry  Liz  in  November.  Mr.  Shaw  comes 
back  in  November:  Did  Mr.  Chapman  ever  put  Mr.  Shaw 
in  m'nd  cf  hij  promifc?  Had  Mr.  Chapman  no  regard  for 
the  hor.our  of  his  fidf  r?  Had  he  no  regard  for  the  refpeft 
due  to  his  family  ?  Did  he  never  fay  to  his  mother.  What  is 
become  of  Shaw?  He  has  returned,  and  )et  has  never  per^ 
formed  his  engagement  ?  1  afked  the  mother  and  all  the. 
three  fons,  for  this  adion  is  carried  on  at  the  family  ex**- 
pence,  and  with  family  witneflies,  and  no  one  would  fwesTi 
ihisman  is  fixed  with  this  breach  of  promife;  but  this  ^ 
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not  all ;  no  perfon  who  attends,  in  the  fmalleft  degree,  to 
the  manner  in  which  this  bufinefs  has  been  conduced,  but 
muft  fte  that  this  is  a  caufe  trumped  up  againft  a  young 
man,  who  is  obliged  to  marry  againll  his  own  will,  who 
would  have  much  rather  married  this  young  woman,  but 
was  prevented,  becaufe  there  was  no  property  on  either 
fide. 

GeiKlemen,  if  any  of  you  had  a  Ton,  and  had  no  pro- 
perty to  give  him,  and  who  was  to  work  his  fortune  through 
the  world,  and  (hould  form  an  attachment  to  any  tradefman's 
daughter,  would  you  not  expe6),  from  the  fairnefs  and 
honefty  of  people  of  this  defcription,  to  have  had  fomc 
communication  on  the  fubjeS  ?  Would  you  not  have  cx- 
pe6ted  fomething  to  this  effect?  Your  fon  has  vifitcd  my 
daughter;  a  new  connexion  has  (prung  up  between  them: 
is  it  for  the  advantage  of  either  or  both?  Common  honour, 
common  hcneily,  called  for  fuch  a  communication.  I 
(hould  confider  it  as  a  confpiracy  againft  me,  if  any  family 
were  to  permit  a  fon  of  mine  to  form  an  attachment  to  one 
of  their  daughters,  and  never  communicate  it  to  me.  If, 
in  confequence  of  fuch  an  acquaintance,  he  (hould  form  an 
injudicious  connexion,  I  (hould  confider  it  as  a  confpiracy, 
if  not  made  acquainted  with  it.  By  the  law  of  I'ngland,  » 
father  who  has  a  fon  under  age,  is  iniiiled  to  ratify  the  con- 
trad  of  ma'fiage,  and  if  performed  without  the  confent  of 
the  father,  it  ia  no  engagement.  It  is  evident  that  this  fa- 
mily, I  do  not  fay  wickedly,  but  fooli(hly,  fulTf  red  my  child 
to  go  on  in  forming  an  attachment  to  their  daughter,  with- 
out ei'her  direQly  or  indiredly  communicatirg  it  to  any 
branch  of  my  child's  family. 

This  is  not  all ;  you  are  defired  to  believe,  by  Mrs.  Chap- 
man, that  the  defendant  faid  to  her,  I  will  bring  my  bro- 
ther, Mr.  Shaw,  to  vifii  you.  The  defendant  was  to  intro- 
duce his  brotlier  as  a  brother-in-law  ;  as  a  man  who  was 
to  1)6  received  with  open  arms,  and  taken  info  the  affcdions 
of  this  family.  She  tells  you,  (he  addreflTcd  Mr.  Shaw  as. 
(he  would  any  one  of  you.  He  remained  fiom  llx  or  (even 
in  the  evening,  until  twelve  o'clock  at  night ;  the  father  prc- 
fcnr,  the  mother  prcfcni,  all  the  brothers  prefent,  the  man 
himfeif  prefent,  who  promifed  to  marry  the  young  lady, 
when  he  returned  in  November;  and  yet  not  a  fyllable  is 
faid  on  the  fubjed. 

When  the  defendant  comes  back  in  November,  1788, 
ht  was  to  be  married  privately  firft. — Why  ?— They  t^ll  you 
he  was  of  age,  and  (be  was  of  age ;  why  then  a  private 
^rriage  ?  Was  it  to  conceal  it  from  his  ovivv  t^twX^  \«R^\^ 
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his  parents  and  his  irameroin  brothen  could  come  and  enter 
their  proteft  againfl  a  connexion  which  woold  involYe  both 
the  parties  in  ruin  ?  This  is  the  true  fituation  oF  the  bufi* 
ners  ;  but  you  will  obfcrvc  further,  one  of  the  brothers  fayi, 
ihty  were  to  have  been  married  privately.  Why,  when  be 
came  to  town,  was  not  this  taken  notice  of}  There  is  not 
a  fyllable  of  evidence  in  the  caufe,  of  his  ever  having  been 
called  on  to  carry  this  marriage  into  effed.  Mr.  Shaw's  af- 
fedions  were  undoubtedly  fixed  on  Mifs  Chapman,  but  he 
had  no  fortune.  Did  Mr.  Chapman  ever  oSer  him  a  fortune 
with  his  daughter  ?  Mrs.  Chapman  knows  that  <he  concealed 
a  part  of  the  converflition  between  her  and  the  defendant, 
who  dcfired  her  to  a(k  her  huftiand  what  he  would  give,  and 
yet  this  man,  Mr.  Chapman,  is  kept  in  the  back  ground  ; 
why  was  he  not  fworn,  fince  he  couM  have  thrown  light 
upon  the  fubjed?  Then  comes  the  apothecary  in  Macbeth, 
Aiakir.g  his  head,  with  a  portentous  air,  and  whirlihg  hia 
fingers  about  like  Tome  conjuror.  When  phyiicians  cannot 
find  any  diforder  in  the  body,  they  fay  there  muft  be  fome  dif- 
crdcr  in  the  mind;  thegreateft  phyiicians  that  adorn  the  world 
and  fcier.ce,  when  they  go  out  oF  the  path  of  experimental 

f^hilofophy  and  truth,  only  make  aflfes  of  themfeives  in  the 
ace  cf  the  public^  and  will  make  every  man  laugh  at  them, 
who  becomes  acquainted  with  their  prefumption  aad  ridi- 
culous folly. 

Gentlemen,  you  may  give  the  plaintiff  a  verdid  of  (ixty 
or  feventy  pounds;  youmaycailmy  client  intoprifon;  you 
m^ty  make  another  family  unhappy,  for  there  is  another  un* 
fortunate  woman;  and  if  there  has  been  any  crime  committed^ 
(he  has  not  partaken  in  it. 

Gentlemen,  the  defendant  (lands  in  the  fame  fituation  in 
which  I  am  afraid  we  have  all,  at  one  time  or  other  (lood  ; 
we  have  caft  our  aflFcdions  into  a  quarter  where  fortune  hu 
nor  cad  her  fmilcs.  The  law  undoubtedly  has  put  the  whip 
into  your  hands,  and  feeding  like  difcreet,  horourable  meHf 
like  men  of  humanity  and  juftice,  I  am  fure  you  will  make  t 
pioperand  moderate  ufeof  it. 

Lord  Kenyon's  Charge  to  the  Jury, 

Gentlemen  of  the  Juryf 

This  caufe  lies  in  a  very  narrow  compifs.  There  are  two 
points  in  it,  Firft,  Whether  the  promife  ftatcd  by  th» 
plaintiff,  and  made  to  her,  has  been  broken?  and  Secondly^ 
IV/iaf  3re  the  damages?    If  ar.y  ^erfon  who  enters  intotUt 
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•ngagement,  is  reputed  to  be  of  fober  life  and  converfatioily 
but  who  turns  out,  on  a  fair  inquiry,  to  be  a  woman  whoe 
diarafier  it  ftaimd)  the  procnift,  iMiough  »adt  to  iw% 
will  not  bind  the  other  party  in  point  of  law.  if  a  lady  is 
chaile  and  virtuous  at  the  time  of  making  the  promife,  bat^ 
before  the  performance  of  it,  acquires  a  different  diarader, 
there  is  in  this  cafe  likcwife  an  end  of  it:  but  nothing  of 
this  kind  appears  in  the  prefent  cafe ;  and  the  learned  Coun* 
fel  for  the  defendant  fcems  to  admit  that  the  vcrdifi  muft  be 
for  the  plaintiff,  and  undoubtedly  it  muft ;  and  then  the 
queftion  arifes  refpeSing  damages.  And,  Gentlemen,  it  is 
fcarcely  ncceflary  to  mentioft,  that  you  ought  always  to  have 
refped  to  the  (ituation  in  life  of  the  perfon  who  is  to  pay 
thefe  damages.  The  condiiA  of  the  defendant  during  this 
bufinefs  does  not  appear  to  me  marked  with  any  peculiar 
delinquency.  Too  often,  indeed,  an  improper  intimacy^ 
by  the  inattention  of  parents,  has  happened ;  the  daughters 
have  been  feduced ;  but  fortunately^  in  this  cafe^  nothing  of 
that  fort  has  occiKred.  It  was  a  pleafing  dream  ;  but  the 
defendant  was  at  lift  awaked  from  it,  from  a  view  of  hia 
own  fituation :  this,  however,  does  not  jufiify  him  in  break* 
ing  his  promife,  but  prefents  him  to  you  in  a  (ituation  more 
favourable.  His  iituation  in  life  is  certainly  very  narrow; 
he  is  living  upon  the  fmall  earnings  arifing  from  the  profeflioa 
to  which  he  has  been  bred  up ;  be  is  now  conneded  with 
another  woman.  Whether  he  is  the  father  of  a  family  or 
rot,  1  do  not  know;  but  he  is  the  hufband  of  a  wife;  and 
you  will  undoubtedly  advert  10  that  fituation.  I  do  not  Ciy, 
always,  that  a  man  who  cannot  pay  in  his  purfe,  (hall  not 
be  called  upon  to  pay  in  his  perfon.  However,  the  defen- 
dant does  not  appear  to  }ou  in  that  criminal  fituation  in  which 
feveral  others  have  been  placed. 

Gentlemen,  You  are  now  acquainted  with  all  the  circum- 
ftances  of  this  cafe.  The  confequence  of  large  damages  will 
rot  be  productive  of  much  benefit  to  the  plaintiff;  at  the 
fame  time,  they  may  crufli  the  defendant.  You  are  the  fol^ 
and  only  conflitutional  judges  of  what  the  damages  (hall  be« 
You  will  attend  to  the  fituation  of  the  parties,  and^  I  am 
fure,  will  do  fubfiantial  juftice. 

Verdia  for  the  plaintiff.  Twenty  Pounds. 
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Sessions  Case  determined  in  the  Court  of  KiaiG*s. 
Bench,  fubfequent  to  the  Poblicatioa  of  the  laft 
Edition  of  Burx's  Justice. 

Rex  v.  Thomas  Forrest,  atdOthri, 

CASE. 

An  appeal  was  ina<le  to  the  Qnarter  SciTiors  of  Middlefer 
by  John  Abrahams,  ard  two  crhcr  pcrfons,  en  be  hair  cf 
themfelvcs  and  ihc  reft  cf  the  piMihioi-crs  of  St.  ^ancras 
aeainft  a  warrant  of  appointmcRt,  mace  by  four  jtiftices,  of 
1  homas  Forrefl,  John  Poue!?,  ard  one  Jonct,  to  be  ovcr- 
feer*  of  the  poor  oi'  that  parrfh :  and  RfDecial  cafe  was  rr- 
ferved  for  the  opinion  of  the  Court,  The  aypcllan--  exhi- 
biicd  ihcir  rctitlrn  and  apical,  fcftirg  for*h  :h.ii  the  pa- 
rishioners of  St  Par:cra>  had  always  been  accullonicd  to  af- 
ftmJ.lc  in  open  vtftry  on  Tucfo-iy  in  Lafter  week,  in  pur- 
fuar.ce  of  a  notice  given,  for  the  purpofe  of  returning  pro- 
per pcrfons  to  the  Magiftrates  of  the  division,  to  be  by  them 
app«)inted  to  the  offices  of  church-wardens,  overfeers,  and 
conftables.  That  there  hcirg  three  divi lions  with  a  fepa- 
raic  ovcrfecr  for  each,  and  two  or  more  perfons  having  al- 
ways been  nominated  for  each  diviiion,  the  parilhioners  had 
always  proceeded  to  make  their  election  by  voting ;  and  on 
a  return  being  made  by  the  veftry -clerk  of  the  proceedings 
to  the  magiftrates,  they  had  invariably  appointed  fuch  per* 
fons  a»  had  the  majority  of  votes.  That  on  Tuefday  in  laft 
L  after  week,  a  number  of  parifliioners  attended,  and  (is 
perfons  were  put  in  nom:narion  for  the  office  of  overfecr  for 
the  enfuing  year :  that  there  appeared  for  one  Hall  1 36;  for 
Young  118;  for  Fcrcft  94;  and  for  Powell  79  votes:  yel 
Jacob  F.croux,  Efq.  an  acting  mr.gtftrate  in  thai  parifti,  who 
attended  tl^  vcftry  and  voted,  uiihout  waiting  for  the  re- 
iiirn,  figned  a  warrant,  appoiming  the  faid  Forrcft  and 
Tovicll,  together  with  one  Jones,  overfteis  for  the  enfuing 
year;  and  then  fent  fuch  warrant  to  three  other  ju(lices« 
that  they  might  fign  it,  who  feparatcly  finned  the  fame 
at  their  rcfpcdive  houfes.  That  the  appointment  foT  made 
in  favour  of  the  perfons  in  the  minority  being  in  dired  o|i* 
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pofition  to  the  ufual  cu(lom  in  the  parifh,  and  without  any 
caule,  inafmuch  as  Hall  and  Young  were  in  every  refpe^ 
eligible  to  the  office;  and  the  warrant  bcvng  alfo  illegally 
figncd,  the  petitioners  conceived  themfelves  aggrieved. 

On  hearing  the  appeal,  ft  was  obj^Qed  by  the  refpondents 
that  no  fuch  appeal  from  parifhioners,  not  included  in  the 
appointment,  lay :  which  objedion  was  over- ruled.  It 
was  admitted  by  the  refpondents  that  the  warrant  was  Tigned 
by  one  of  the  juftices,  and  then  fent  by  him  to  the  three 
other  juftices,  v/ho feparatelyjigncdtht  fame  at  their  refpedive 
houfes;  and  that  no  two  ot  them  had  figned  it  in  the  prc- 
fence  of  each  other.  Whereupon  the  Court  of  Sedions  va- 
cated the  order  of  ihe  faid  juftices. 

On  a  rule  to  (hew  caiife  why  the  order  of  Seflions  (hould 
not  be  quafhcd. 

Fielding  and  Garrow^  againft  the  order  of  Seflions,  aban- 
doned the  queftion  relative  to  the  ufage  which  was  dated  in 
the  cafe,  becaufe  it  was  in  dired  oppofition  to  the  43d. 
E!iz.  cap.  2.  but  made  two  ohjeQions  to  the  order  of 
Seifions.  ift.  That  nobody  but  the  perfon  who  was  ap- 
pointed ovcrfeer  could  appeal  under  the  43d,  Eiiz.  cap.  2- 
That  no  other  line  could  be  drawn,  otherwife  every  pa- 
ridiioner  might  appeal,  and  even  upon  feparatc  grounds  ; 
but  it  never  could  have  been  the  inrention  of  the  Le^^iflaiure 
to  open  fuch  a  door  ro  litigaMon.  2dly,  The  appointment 
was  good,  notwitliftanding  all  the  Magiftrates  did  not  fign  it 
together.  In  the  cafe  of  ai  order  of  removal,  where  the 
Juftices  are  to  examine  into  the  fa3s,  and  make  an  adjudi- 
cation with  relpefl  to  the  fcitlcment  of  the  party  to  be  re- 
moved, it  is  neceflary  that  they  fliould  aft  together,  becaufe 
they  form  a  Court  of  Judicature  and  pronounce  a  judg- 
ment: but  that  is  diflFcrent  from  the  prcfent  cafe,  where  the 
figning  of  the  appointment  is  a  mere  minifterial  aft.  No 
examination  of  witnefles  takes  place;  and  they  merely  ap- 
prove of  the  nomination  of  the  pariftiioners;  which  may  be 
done  as  well  when  they  are  afting  feparatcly  as  when  they 
are  together. 

Lord  Kenyon,  Ch.  J. — Theclaufein  the  43d  Eliz.  is 
conceived  in  the  moft  genjcral  terms.  It  enafts  that,  "  if 
any  perfon  ftiall  find  himfelf  aggrieved,  &c.  he  may  appeal,  &c."' 
A  j:afc  may  reafonably  be  imagined  to  cxift  in  which  the 
parifhioners  would  feel  thcriifelves  aggrieved  by  the  appoint- 
ment of  overfecrs,  when  we  recollcft  the  enormous  fums  of 
money  which  are  received  for  the  relief  of  thfe  poor ;  as, 
•for  inftanOe,  if  the  Magiftratcs  were  to  appoint  ^e^wv^NiVa 
"were  infolvent.      As  to  the  other  c\ueR.\oTv*.  ^iVva.'^^  ^x. ^^'^ 
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time  of  day  no  grvat  in^Qrenienct  would  follow  from  per- 
mitting the  appointment  to  be  made  by  a  (ingle  magiftrate. 
But  we  are  to  decide  this  queftion  on  the  ftatute  43d  EEz» 
cap.  2.  the  firfl  fedion  of  which  exprefsly  declares,  that  the 
Qverfcer$  ihall  be  nominated  by  two  or  more  juflices  of  the 
peace^  wAercof  one  Jball  be  rfthe  quorum.  Now  tbofe  worda 
wre  very  material  in  the  decifion  of  a  queftion  arifing  upon 
this  (latute.  For  though  in  moderp  times  all  the  Judtcea 
in  the  commiflion  (except  one)  are  of  the  quorum,  yet  at  the 
tiioe  when  that  ad  pafledf  fome  pcrfons  were  feleded  on  ac- 
count of  their  fuperior  knowlec^e,  and  apj^inted  to  be  of 
the  quorum.  However,  I  do  not  wifli  to  decide  on  that  fort 
of  argument.  But  it  is  admitted  that  in  the  cafe  of  orders 
of  removal,  th^  tnuft  slQL  together,  and  for  this  reafon,  that 
they  (houlc  affift  each  other,  and  that  the  refult  of  their 
conference  (hould  be  the  ground  of  their  determination.  Now 
I  cannot  diftinguifh  this  cafe  from  that.  This  is  not  merely 
%mintJterfaHQi :  if  it  were,  like  figning  a  rate,  that  might 
perhaps  vary  the  queftion :  but  it  is  sl  juJuiai  hQl,  wherein 
the  Juftices  are  to  exercife  a  difcretion.  And,  in  order  to 
make  this  a  good  appointment,  the  Juftices  ihould  have  aSed 
together.  With  refpeS  to  the  ufagc  which  is  ftated  in  the 
cafe,  no  queftion  can  be  entertained  about  it ;  becaufe  as  the 
ftatute  43  Eliz.  commenced  in  the  time  of  legal  memory,  no 
vfage  can  prevail  to  oppofe  it. 

AsHHURST,  J.— The  Juftices  in  appointing  overfeers  do 
not  ad  mioiRerially  ;  the  ftatute  has  vefted  a  difbretion  ip 
ihcm,  andtbey  fliould  a£l  together.  And,  it  being  a  matter 
of  difcretion,  they  ftiould  confer  together  for  the  purpofe  of 
a  communication  on  the  fubjed  matter  on  which  they  are 
to  determine :  but  this  cannot  be  done  when  they  are  not 
togethtr»  and  when  no  conference  can  take  place.  On  the 
other  point,  I  agree  with  my  Lord. 

Grose,  J.— The  ufage  which  has  been  attempted  to  be 
(et  up  in  this  cafe,  is  contrary  to  the  ftatute.  Neither  can 
any  doubt  be  entertained  on  the  queftion  relative  to  the  av* 
peal.  As  to  the  other  point,  I  agree  that  the  Juftices  fbQuld 
be  together  when  they  fign  the  appointment.  This  is  not 
a  mere  minifterial  a£t;  if  it  were,  the  Juftices  would  hftve 
Dothitig  nrK>re  to  do  than  to  confirm  the  appointment  pre- 
fented  to  them  by  the  pariftiioners :  but  they  are  to  e^ercUe 
a  difvretion  upon  the  iiihjcd.  And  the  general  rule  is,  ttati 
whtn  an  A€t  of  rarliame nt  requires  the  concurrence  of  (wo 
snaglftrates  livey  ftiould  both  a£l  together.  Ihia  point  b«i 
been  determined  not  only  in  the  cafe  gf  orders  of  rtmovilfl 
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but  In  orders  of  baftardy  alfo,  in  Billings  v.  Prim  and  ano* 
ther,  in  the  Court  ot  Comm6n  Pleas. 

Rule  difcharged. 
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William  Morris's  Cass. 

At  the  Old  Bailey  in  July  Seffion,  1787J  George  Horae 
was  indited  on  the  ftatutes  of  i  a  Anne,  cap.  7,  and  a  Ge^  II. 
caP'  Z%9  for  fteaiing  two  Baok  Notes  in  the  dwelling-houfc 
of  Stephen  Sullivaoy  E(iq.  the  property-  of  the  faid  Stephen 
Sullivan ;  and  VViiliani  Morris  flood  charged  in  the  fame 
indid.mefU  on  the  (latutes  of  3  fViU.  and  Mary,  cap.  9>  §  4^ 
and  s  Annr,  cap.  3i»  f  S'  ^'^''  receiving  the  faid  Notes,  this 
property  and  chatteb  of  the  faid  Stephen  Sullivan,  he  the  faid  • 
VVilliam  Morris  well  knowing  the  faid  n9tes  and  chattels  to 
have  been  feloniouity  ilolen.  There  was  another  county 
charging  William  Morris  as  an  acceffary  after  the  fad,  at 
com.iion  law,  with  harbouring  and  maintaining  the  principal 
felon. 

The  prifoners  were  found  guilty  on  all  the  counts,  (ex* 
cept  that  which  charged  Morris  as  an  acceflary  at  common 
law)  on  very  clear  and  fatisfadory  evidence ;  but  the  Coun- 
fel  for  William  Morris  fubmitting  two  objedions  in  his  fa- 
vour to  the  Court,  ibey  were  extremely  well  argued  both  for 
the  prifoner  and  tor  the  Crown ;  and  the  Court  referved  the 
cafe  for  the  opinion  of  the  Twllve  Judges. 

On  .the  14th  of  November  following  all  the  Judgea, 
except  Lord  Mansfield  and  Lord  Chief  IWon  Eyre,  af- 
fembled  at  Serjeants-Inn-Hall,  and  the  ca^e  was  again  ar« 
gued  by  Mr.  Knowlys  on  behalf  of  the  prifoner. 

Firft  ObjeSion  :  There  is^  fatal  variance  in  the  indift- 
f«enr,  between  the  count  againft  the  principal^  and  the  count 
agaioil  the  acceflfary.  The  fird  charges  the  things  (lolen  to 
be  the  j^6^/j  of  Stephen  Sullivan,  and  the  fecond  charges 
tbem  to  he  the  notes,  property ,  and  chattels  of  Stephen  Sul- 
livan. There  cannot  be  an  acceflary  for  ceceiving  flolen 
gdodsy^  wsU6  the  goods  (lolen  are  of  fuch  a  kind  as  are  l^« 
C»Ujp.  iiiGlyd«d  within  the  meaning,  oi  lYvit  ^^dia  ^^  tsMjlv 
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and  chattels  \^^  for  no  other  kind  of  goods  cin  be  the  fubje 
of  larceny.  The  word  property  is  not  fynonymous  wii 
goods  or  chattels-^  for  a  man  may  have  a  property  in  man 
things  which,  in  refpeft  of  the  vilenefs  of  their  natun 
are  not  the  fubjed  of  theft,  as  mafliflFs,  blood-hound 
cats,  monkeys,  &c.  So  aifo,  if  they  rcfped  the  realty,  i 
a  box  in  which  chartere  are  contained,  although  the  be 
may  be  of  great  value,  and,  if  ftolen  without  the  charters  i 
it,  would  have  been  the  fubjed.  of  an  indidment  of  larcen; 
The  fram'cr  of  the  indidment  therefore  having  confined  tl 
fuhje£l  of  it  by  a  certain  defcription^  it  (hall  not  be  now  pei 
mitted  to  deBne  the  thing  (lolen  more  ftridly  in  thecharg 
againd  theacceflary  than  they  have  done  in  the  charge  again 
:->  the  principal :  being  czW^d  property  as  to  the  principal^  it  cai 

!|  not  be  conftrucd  chattels  as  to  the  accejfary, 

•  Second  objeSion :  The  receiving  of  Bank  Notes,  knon 
ing  them  to  have  been  ftolen,  is  not  felony,  either  by  the  coir 
mon  law,  or  by  the  (latutes  on  which  the  charge  againft  tfa 
accefTary  is  founded.  The  receiving  of  ftolen  goods  w& 
at  common  law,  a  mifdemeanor  only ;  and  a  man  coul 
not  be  guilty  as  an  acccfiary  after  the  fad,  except  by  reccin 
ing  the  felon  himfelf.  But  it  is  ena^^cd  by  the  ftatutes  c 
the  3  fVilL  and  Mary^  cap.  9,  §  4;  and  5  if««^,  cap.  '?r.  §  5 
**  That  whoever  fhall  buy  or  receive  any  goods  or  chattels  tha 
(hall  be  felonioufly  taken  or  ftolen  from  any  other  perfon 
knowing  the  fame  to  be  ftolen,  fhall  be  taken  and  deeme 
an  acctflary  to  fuch  feiony  after  the  fafl,  and  fliall  incur  tb 
fame  punilhniicnt  as  an  acceflary  tb  the  felony  after  the  fe 
lony  committed."  The  queftion  therefore  is,  W  helhc 
Bunk  Notes  can  be  confidered  as  Goods  and  Chattels  within  thi 
meaning  of  thefe  ftatutes?  Bank  Notes  were  not,  at.com 
mon  law,  the  fubjefik  of  larceny ;  for  although  that  oflpeno 
is  defined  to  be  the  felonious  taking  and  carrying  away  th* 
goods  and  chattels  of  another,  yet  it  has  always  been  con 
'fined  to  the  mere  perfonal  goods  and  chattels  of  another 
vhich  do  not  extend  to  every  fpecies  of  perfonal  propert; 
of  which  a  man  may  become  pofleffcd.  The  words  htm  t 
catalla  do  not,  of  their  proper  nature,  extend  to  charters,  o 
to  anv  evidences  concerning  the  freehold  or  inheritance,  o 
to  obligations,  or  to  deeds,  or  to  other  fpecialties;  ani 
therefore  it  is  faid  by  Lord  Dyer,  that  an  acTion  of  irovc 
will  not  lie  for  a  bond,  nor  can  the  value  of  it  be  demands 
by  the  name  of  goods  or  chattels.  Among  this  fpeciet-  o 
property,  which  were  not  the  fubjeSs  of  larceny,  bcoanf 
tbey  were  not  comprehended  within  the  legal  idea  of  gdjOd 
and  char  eels,  were  BanW  Y^oit^^  %svd  ^Nt,^"]  other  ddcrigdo 
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of  propefty  tvhiCh  is  within  the  denominatioh  of  a  c^fe  in 
Q^ion.     But  it  is  enafied  by  the  ft«tute  2  Geo,  II.  cap.  2$* 
%  3:  ''That  if  any  pcrfon^  or  pcrfons  (hall  (leal  or  take 
ly  robbery  any  Exchequer  Orders,  Exchequer  Qills^  jBW 
NoteSf  Bondsy  Bills  of  Exchangep  &c.  notwithftandtng  any 
of  the  faid  particulars,  are  termed  in  law  a  clufe  in  a^ion,  be 
(hall  be  deemed  guilty  of  felony,  of  the  fanie  nature,  and 
iii  the  fame  degree,  as  it  would  have  been  if  the  offender  had 
flolen  any  otier  goods  of  the  like  value  with  the  money  doe 
on  fuch  orders,  bilU,  bonds,  notes,  &c.  or  fecured  thereby." 
This  ftatute  undoubtedly  makes  Bank  Notes  fo  far  goods 
and  ciMtiels,  as  to  make  them  the  fubjed  of  larceny,  but 
no  further ;  it  does  not  fay  that  the  receivers  of  (lolen  Bank 
iNotes  (hall  be  confidered  as  acceflfaries  after  the  fad,  or  that 
Bank  Notes  {ha(l  be  confidered  as  goods  and  chattels,  to  all 
intents  and  purpofes  whatibever.    As  to  the  provi(]on,  that 
fuchperfbns  who  ihall  (leal  them  (ball  be  puni(hed  <'  in 
the  fame  nftanner  as  if  they  had  Aol€n  other  goods  of  the  like 
value,"  the  word  **  goods^*  rn  this  part  of  the  AA,  is  not 
ufed  in  the  (!nd,  legal,  aud  technical  fenfe  of  the  teriii, 
but  is  only  put  as  an  inAaoce,  and  ufed  in  the  general  and 
colloquial  acceptation  of  the  word,  as  fynonymous  to''  pro^ 
tertp^^  in  general.    If  anv  doubt  could  be  entertained  on  this 
fub^ed,  the  opinion  of  Lord  Mansfield,  in  the  cafe  q( 
Mitter  V.  Race^  loiig  (ubfequent  to  the  paffing  of  the  Ad^ 
would  certainly  remove  it;  for  his  Lord(hip  exprefsly  de- 
jctares,    that  Bank  Notes  do  not  refemble,   and  therefore 
ought  not  to  be  compared,  to  goodM^  fecuritics,  documents, 
and  other  chitttek ;  but  are  to  he  treated  as  money,  or  cafh; 
and  it  has  been  uniformly  held,  ibat  money  cannot  be  itH 
eluded  within  the  meaning  of  the  words  "  goods  and  chat- 
tels.'^    In  Davidfon's  cafe,  at  Carlifle  a(Gzes,  1766,  a  man 
was  indided  for  receiving  money,  knowing  it  to  have  been 
ftolen ;  and  Mr.  Judice  Baiharfi  was  clearly  of  opinion,  that 
money  was  not  within  the  (latutes  %,WiU.  and  Mury^  cap.  9, 
or  5  Anne^  cap.  31.     In  the  cafe  of  Woolcomh  v.  Wookomif 
it  was  held  by  Lord  Chancellor  Kf  KG,  that  the  ready  money 
and  bonds  of  a  teftator  do  not  pals  by  the  word  "  goods!^ 
Mr.  Joftice  fofter  alfo  fays,  that  mQney  is  not  within  the  10 
and  I  f  Will*  III.  cap.  23,  which  makes  it  a  capital  offence 
to  (leal  any  goods ^  waresj  and  mgrciandis^s,  to  the  value  of 
jBve  (hillings,   from  a  (hop  or  warehoufew     But  even  ad** 
mitring  that  Bank  Notes  were  now  taken  to  be  goods  and 
ehattebby  virtue  of  the  2  Ge^.  III.  cap.  25r  to  all  intents 
'"  atid  purpofes  whatfoever,  yet  it  would  be  Inv^olG^^x.^x'cie^ 
elude  the  receirers  of  them  under  x\\e  \  Will*  vo^VU""^* 
VoLL  Bb  ^^- 
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cap.  9,  and  5  Anne^  cap.  31,  bcpaufc  **  Bank  Notes^^  poy]<f 
not  be  at  that  time  in  the  contemplation  of  the  Legitfature  aa 
goods  and  chattels.  All  bonds,  bills,  notes,  and  otTier  fe- 
curities  were  then  cScfei  in  a^ion,  and  could  not  be  included, 
by  any  conftrudion,  within  the  meaning  of  the  words 
*•  goods  and  chaf(eli\  for  thofe  words  can  only  refer  to  the 
receipt  of  fuch  things  as  were  goods  and  chattels  at  the  time 
the  Afts  were  paflfed.  The  (latute  of  the  31  £/fz.  cap.  1 2, 
takes  away  clergy  from  acceflaries  after  the  fad  in  horfe- 
fiealing ;  but  it  has  been  held  that  the  ftatute  only  extends  ti> 
fuch  offenders  as  were  acceflaries  at  the  time  the  A£t  wa» 
made,  viz.  acceflaries  at  the  common  law,  and  therefoVe  a 
man  knowingly  receiving  a  (lolen  horfe,  if  he  did  not  alfa 
receive  the  felon,  was  not  within  the  Ad.  It  is  true,  that 
fuch  an  offender  may  now  be  punifhed  as  a  receiver  of  ftolea 
goods  under  the  5  if nn^,  cap.  31. 

After  the  argument  was  clofed,  the  auditors  were  ordered 
to  withdraw,  and  the  Judges  conferred  among  themfelves 
upon  the  fubjed. 

Mr  Baron  Perryn,  m  January  Seflion,  1788,  after 
ftating  the  particulars  of  the  cafe,  delivered  the  refult  of  their 
conference  to  the  following  effed :  This  cafe  was  refer ved  in 
July  Seffion  laft  by  Mr.  Rofe^  and  referred  to  the  confider- 
ation  of  the  Judges,  on  two  grounds.  Firfl,  On  a  variance 
between  the  count  againft  the  principal,  wherein  the  notes 
are  charged  to  b^  xht  property  oi  Stephen  Sullivan,  and  the 
count  againfl  the  acceffary,  wherein^hey  arecharged  to  be 
the  property  and  chattels  of  Stephen  Sullivan.  Secondly,  That 
the  receiving  the  Bank  Notes  b  not  within  any  A£l  of  Par- 
liament which  makes  receivers  acceffaries  after  the  faS.  On 
the  firft  day  of  laft  Michaelmas  Term,  the  Judges,  on  a 
conference  had  by  them,  dire3ed  Counfel  to  be  heard  oiv 
thefe  objedions ;  and  on  the  14th  of  November  the  cafe  was 
argued  before  TEN  Judges  with  great  ability,  and  very  moch 
at  large,  by  Mr.  Knowlys,  The  Judges  have  fi nee  con(i« 
dered  of  thofe  arguments;  and,  with  refped  to  the  firft  ob* 
jedion,  they  are  unanimoufly  of  opinion,  that  the  wtird 
••  chattels^''  in  the  count  againft  the  acceffary,  may  be  rc- 
je£led  as  furplufage.  The  fuhjed  of  the  fecord  objc£tioii 
has  occafioned  a  difference  of  fentimcnt  among  the  Ju  dg  is  ; 
but  a  majority  of  them  are  of  opinion,  in  which  opinion  I 
concur,  that  CayWs  Cafe^  8  Co,  33,  Channel  v.  RdmJhGtiamf 
Teh.  68,  and  particularly  Miller  v.  Race^  1  Bur.  457,  arc  m 
point ;  and  that  "  Bank  Notes**8LTt  not  •'•  goods  mtd  cAaflils^* 
within  the  meaning  of  the  ftatutes  of  the  3  ifVill.  and  Mary^ 
^^P*  9$    *nd  5  Ame^  cay.  31 »  ntvd  ihe  iudgtncm  agatajt., 


Crown   Cases.  371 

le  prifoner  at  the  bac^  mud  be  confequenl 

The  prifoner  was  accordingly  difcharged. 


William  Morris>  the  prifoner  at  the  bac^  mud  be  confequently 
be  arreded. 


Ballie's  Case. 

This  was  a  cafe  rcferved,  at  the  Old-Bailey,  September^ 
1 785,  by  Mr.  Serjeant  Adair^  Recorder^  fbr  the  opinion 
of  the  Twelve  Judges. 

The  prifoner  had  been  apprehended  on  the  ftatute  23 
Geo,  111.  cap.  88,  by  which  itisenaScd,  "  That  if  any  per- 
fon  (hall  be  found  in  or  upon  any  dwelling-houfe,  ware- 
houfe,  coach-houfe,  ftablei  or  out-houfe;  or  in  any  in- 
clofed  yard,  or  garden,  or  area,  belonging  to  any  houfe^ 
with  intent  to  deal  any  goods  or  chattels,  he  fliall  be  deen^ed 
A  ROGUE  and  a  vagabond,  within  the  meaning  of  the 
datuteof  1 7  Geo,  II.  cap.  5,  ufually  called  Mf  flagrant  if^;** 
and  having  been  committed  to  the  Houfe  of  Corredion  till 
the  then  next  enfuing  Seflion,  the  Judices,  on  examination 
of  the  circumdances,  had  adjudged  him  to  be  A  rogu£ 
AND  A  vagabond  within  the  meaning  of  the  Ad  ;  and  or« 
dered  him  to  be  detained  in  the  Houfe  of  CorreSion  for  di. 
months,  by  virtue  of  17  Geo,  II.  cap.  5.  §  9.  Before  the 
fix  months  had  expired,  the  prifoner  made  his  efcaj)e  ;  but 
he  was  again  apprehended,  and  at  an  adjournment-day  of 
the  fame  Seflion,  he  was  committed  by  a  warrant  of  two 
Juilices,  under  the  4th  fedion  of  the  Vagrant  AS,  as  an 
INCORRIGIBLE  ROGUE,  and  Ordered  to  be  detained  in  the 
fame  Houfe  of  CorreQion  for  two  years.  Before  this  term 
of  imprifonment  had  expired,  he  again  broke  gaol,  and  was 
again  apprehended,  on  another  claufe  of  the  flatute  23  Geo.  IIL 
cap.  28,  by  which  it  is  enaded,  "  That  any  perlon  having 
upon  him  any  picklock  key,  crow,  jack,  bit,  or  other  im- 
plement, with  an  intent  felonioufly  to  break  and  enter  into 
any  dwelling  houfe,  warehoufe,  coach-houfe,  dable,  or  out- 
houfe;  or  diall  have  upon  him  any  pidol,  hanger,  cutlafs, 
bludgeon,  or  other  offenfive  weapon,  with  intent  felonioufly 
to  aflault  any  perron,  fliall  be  deemed  a  rogue  and  vaga- 
bond ,  as  aforefaid.'' 

Under  thefe  circumdances,  the  prifoner  was  how  indii^ed 
on  the  datute  1 7  Geo.  II.  cap.  5,  §  9,  by  which  it  is  ena3ed, 
that  if  any  peribn  co.mmitted  as  an  incorrigible  CLogqc. 
ih|ill  break  cut  or  make  his  efciupe,  ot  Q\a\\  ^S^ti&  ^?|>\Ti  \iv 

B  b  a  -^"^^ 
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like  manner i  fieHnll  be  goAty  6f  PkLOiVT^  afid  be  tnti(p6it^ 
for  fcvcn  years. 

The  indif^ment  accordingly  y7i2/^^,  that  the  prifoner  had 
been  cemmitted  by  a  Jnfticc,  and  cotiviSed  by.  the  SciTions, 
as  A  ROGUE  AND  VAGABOND  under  the  a3Gf0.HI.cap.  88, 
and  having  been  committed  for  fix  months,  had  efcaped,  &c. 
That  afterwards  he  had  been  convided  for  that  efcape,  and 
committed  as  an  iNcokRiGiBLt  it6GUE,  and  again  broke 

Sol  before  the  expiration  of  the  time,  &c.  And  tben  it 
arged,  that  thel^id  Geor^BvIKe,  on  fiich  a  day,  dSd  of- 
fmiagzitiinlihyrUifmerhs  A  HocUE  anb  vagabond^  in 
having  upon  him  a  certain  offenfive  weapon  called  a  pilldl, 
whh  intent  ftloniodfty  to  alTauh  Tome  perfon  or  perfbns^ 
againft  the  p^ace,  &c. 

TTie  records  of  his  forttier  conviSIons  were  produced,  Tiis 
identity,  and  the  fad  of  his  having  the  piftal  for  fiErlonious 
(urj^ofes^  wai  M\j  proved,  and  he  was  found  guiky ;  'hot 
ihe  judgm«tt  was  rtrpitcd,  and  tfce  cafe  referred  to  fhe 
conflderation  bf  the  Judges,  on  the  two  folfowing  quef- 
tions. 

Firft,  Whether  the  ofTeticc  for  wtirch  the  prifbner  waa 
tonvifted,  being  created  by  the  ftatute  23  Geo.  IfT.  cap.  88, 
toutd  be  maintained  under  an  indi^ment  on  the  ftatute  of 
1 7  Geo.  II.  cap.  5. 

Secondly,  Whether  the  words  **  fhall  oflend  again  in  Itke 
htanner^^  in  the  ftatute  of  17  Geo.  II.  cap.  5,  do  not  refer 
to  fuch  offences  only  as  bring  the  offender  under  the  de- 
scription of  an  INCORRIGIBLE  ROGUE?  and  if  fo,  Whe- 
ther the  prefcnt  indiSmcnt  is  good  in  charging  the  prifoner 
with  having  offended /«//f^wj«n^r  as  arogucandvaga* 
bond,  ihiiead  of  having  offended  in  like  manner  as  an  in- 
corrigible ROGUE? 

Mr.  Jtiftice  Gould,  in  February  Seffion,  1786,  after 
ftaling  the  proceedings  above-mentioned,  delivered  the  ojri- 
nionof  the  Judges  to  the  following  effeS: 

This  cafe  was  referved  by  Mr.  Recorder,  upon  t«ro 
6bje£lions  raifed  by  the  Counfel  for  the  prifoner.  On  thfe 
firft  day  of  laft  Hilary  Term,  the  Judges  affembled  to 
tonfider  of  this  cafe;  and  they  are  unanimoufly  of  opi- 
nion, That  there  is  no  fotindation  in  taw  for  either  of  Xhit 
obje3ions. 

As  to  the  (irft  ohjedion,  The  title  of  an  AS  of  Parlii* 
ment,  although  it  is  not  confidered  as  any  part  of  tlie  A£L 
yet  it  may  ferve  to  e^tplain  the  intent  and  Hieanitig  df  fw 
Lforiflature}  and  the  titte  bf  the  23  Geo.  ITf.  ca(>.  ft^  % 
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**  An  kSi  to  eaptcnd  the  proviTi^aa  of  40  A&  [ftuiag  out  tb^ 
title  of  the  1 7  Gro.  11.  cop.  5j]  to  oa(€S  not  therein  mexu 
tioned."  It  enads,  ibat  every  peribn  qnder  the  circuni- 
ftaoces  10  which  the  pribaer  is  deicribed  in  the  iodidcnent 
to  have  been  founds  Ih^Ii  be  deemed  a  rogiie  and  vagAboo4 
within  the  meaning  of  the  1 7  Gra^  11.  cgp^  5.  The  Judcvs 
are  therefore  of  opiQk)n,  1  bat  the  23  G^  III.  cap.  88,  is 
to  have  the  fan^e  operation  as  if  the  offences  dffcribed  io 
it  had  been  originally  inferted  in  the  Vi^^nt  hGt,  in  coo- 
tiouatioR  of  the  ofiencei  therein  defcribed ;  and  that  it  is  in 
every  refped  to  be  confidered  as  incorporate  into,  and 
making  a  part  of,  that  ASt. 

As  to  the  fecond  objedion, — The  Jubqes,  upon  wfigh* 
ing  the  feveral  provifions  of  the  17  Geo.  II.  cap.  {,  as  far  as 
they  apply  to  the  cafe  of  the  prifoner,  are  of  ofmiion.  That 
the  indiSment  is  right  both  in  form  and  fubftance.  The 
ftatute  divides  offences  into  three  clafles.  ffrft$  idls  avo 
DISORDERLY  PERSONS,  who  onconvidion  by  onc  witneisj, 
before  one  Juftice,  may  be  committed  to  the  Houfe  of  Cor« 
redion,  not  exceeding  one  AMXith.  Second^,  rogues  ANi^ 
VAGABONDS,  who  are  to  be  examined  by  the  Magiffrate^ 
iMid  publickly  whippedt  ^  ordered  to  be  fent  to  the  Houfie 
of  CorreSioo  till  the  next  Seflion,  or  for  any  lefs  time,  as 
fuch  Judice  (hall  think  proner.  TAtrdljp  incorrigibls 
ROGUES,  who  it  faemsropff  be  committed  till  the  next  S^f- 
(jon,  and  cannot  be  punilhrd  by  the  Magiftrate. 

It  appears  that  the  prifoner  efcaped  from  bis  commitmeal. 
as  a  rogue  and  vagabond »  upon  which  efcape  be  inune* 
diately  became  an  incorrigible  rogue ;  and  on  being  broughl 
before  the  SeiTion,  he  was  fo  adjudged,  and  fentenced  ta 
be  detained  in  the  Houfe  of  Corredion  for  two  years,  and 
afterwards  made  his  efcape.  Thefe  fads  are  introduced  into 
the  indidment;  and  it  then  goes  on  to  date  the  offeice 
which  he  had  comnnitted  againft  the  flattue  23  G00.  Ill* 
cap.  88;  and  concludes  by  averring,  in  the  words  of  the 
1 7  Ge9.  U.  cap.  5,  that  he  had  *'  offended  again  in  his 


manner.^* 


The  (latute  of  23  Geo.  III.  cap.  88,  declares,  that  the  peft 
Tons  therein  defcribcd  (hall  be  confidered  as  rogues  and  va- 
gabonds, within  the  meaning  of  the  17  Geo.  IL  cap.  5.  It 
isenaded  by  the  17  Geo.  II.  cap.  5.  §  4,  **  That  all  rogues 
and  vagabonds  who  (hall  break  or  efcape  out  of  any  Houfe 
of  Corredion  before  the  expiration  of  the  term  for  which 
they  were  committed;  and  all  perfons  who,  after  having 
been  puni(hed  as  rogues  and  vagabonds ^  and  difchar^ed^  <ba&k 
again  commit  ^j^  tf  thefaidofftncts^  (^2\\>a^  dtR.tc«A.  ti«wr- 
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rigible  roguesV  The  Ad  then  goes  on,  in  §  9,  to  authortfe 
the  Juftices  in  SefTicn  to  detain  fuch  rogue  and  vagabond  in 
the  Houfc  01  Corrcaion  for  any  time  not  exceeding  fix 
months;  and  fuch  incorrigible  rogue  for  any  time  not  lefs 
than  fix  months,  nor  exceeding  two  years;  and  then  follows 
the  claufe  on  which  the  prcfent  quedion  arifes:  "  And  if 
fuch  incorrigible  rogue^  fo  ordered  by  the  SefTions  to  be  de- 
tained in  the  Houfe  of  Corredion,  (hall  break  out  or  make 
hisefcape,  or  (hall  offend  again  in  like  manner,  he  (hall  be 
guilty  of  felony,  and  be  tranfported  for  feven  years."  The 
context  of  this  claufe  of  the  Ad,  which  adopts  the  words, 
•*  in  like  manneri'*  refers  to  the  next  antecrdent  words, 
**  flail  break  out  or  make  his  efcape  ;'*  recourfe  therefore  muft 
be  had  to  the  other  parts  of  the  Ad,  to  find  out  what  the 
Legiflaiure  by  ihefe  words  means:  and  the  Judges  are  of 
opinion.  That  the  wofds  "  in  like  manner*^  mud  neceCTarily 
refer  to  the  offences  defcribed  in  the  fourth  fedion  before- 
mentioned. 

What  then  is  the  (ituation  of  the  prifoner?  He  is  com* 
mitted  to  the  Houfe  of  Corred ion  for  fix  months  as  a  rogue 
and  vagabond :  by  breaking  gaol  he  is  guilty  of  a  new  ad 
of  vagrancy,  and  is  adjudged  and  committed  for  two  years 
as  an  incorrigible  rogue :  from  this  iTiprifonmcnt  he  again 
makes  his  efcape  before  the  two  years  are  expired;  and  com- 
mits another  ad  of  vagrancy  as  a  rogue  and  vagabond,  againd 
the  23  Geo,  III.  cap.  88.  By  this  efcape  he  becomes  an  in- 
corrigible rogue  a  fecond  lime  ;  and  he  afterwards  offends  again 
•*  in  like  manner*^  as  a  rogue  and  vagabond.  All  ihefe  faflfs 
are  difclofed  in  the  indidment.  No  technical  terms  or  words 
of  art  are  made  neceffary  to  the  defcription  of  ihis  offence. 
The  law  therefore  muft  draw  the  inference  from  the  words, 
viz.  that  by  having  offended  again  in  like  manner  as  a  rogue 
end  vagabond,  he  becomes  an  incorrigible  rogue  a  fecond  time^ 
and  thereby  incurs  the  guilt  of  felony ;  and  it  is  therefore 
the  unanimous  opinion  of  the  Judges,  That  the  indid-' 
mcnt  is  proper;  and  that  the  prifoner  is  in  the  predicament 
which  the  Legiflature  has  faid  (hall  be  punifhed  with  tranf« 
portation. 

He  was  accordingly  ordered  to  be  tranfported  for  the  tenn 
of  fevtn  years.  .» 
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Lockhart's   Casc. 


Old  Bailey,  June  SeHton,  1785.  The  prifoner  was  in- 
-dided  for  flealing  a  number  of  diamonds*  and  pearls,  the 
property  of  Ewen  Baily,  Efq.  in  the  dwelling- houfe  of 
Narcifla  Mafcall. 

He  had  made  a  full  confeflion  of  the  fad,  by  which  k 
was  difcovered  that  part  of  the  property  had  been  difpofed 
of  to  a  Mr.  Grant,  and  the  Counfel  for  the  profecutioa 
called  Mr.  Grant  as  a  witnefs  to  identify  the  property. 

The  confcflion  had  been  obtained  by  fuch  promifes  of  fa- 
vour as  rendered  it  admifliblc  evidence;  and  it  was  there- 
fore contended,  that  as  the  difcovery  of  Mr.  Grant  refulted 
from  the  illegal  confeifion  which  -bad  been  obtained  from  the 
prifoner,  he,  Mr.  Grant,  was  not  competent  witnefs. 

But  the  Con  RT  faid,  that  the  law  was  clearly  fettled,  that 
although  a  confeflion  improperly  obtained  cannot  be  given 
in  evidence,  yet  it  can  never  go  the  reje£lion  of  the  evi- 
dence of  other  witnefles,  which  are  got  at  in  confequence  of 
fuch  a  confefiioB. 


AiCKLEs^s  Case. 
Old  Bailey,   September  Seflion,  178$- 


John  Henry  Aickles  had  been  conviSed  in  January  Seflion« 
1784,  of  fimple grand  larceny;  and  inlhe  July  Seffion  fol- 
lowing, received  judgment  of  tranfportation  to  America  for 
feven  years :  but,  in  confequence  of  (Irpng  interceiTion  in  his 
favour,  he  afterwards  received  his  Majefty*s  pardon,  **  on 
condition  of  tranfporting  himfeU  beyond  the  feas  for  the  fame 
term  of  years,  within  fourteen  days  from  the  day  of  his  J/^ 
charge^  and  of  giving  fecurity  to  the  fatifa£tion  of  the  Re- 
corder fo  to  do."  He  gave  the  fecurity  required,  and  a 
warrant  was  accordingly  i(Tued  by  the  Recorder,  direded 
to  the  Keeper  of  Newgate,  authorifing  his  difcharge ;  but 
as  there  was  a  number  of  civil  detainers  againft  him,  his 
difcharge  was  neccfTarily  delayed  until  they  were  fuperfeded. 
On  the  26th  of  May  following,  he  was  apprehended  at.l(!Lvtw%- 
ton;  and  was  now  put  to  thtbar  on  k^  \Yii>\ctvw«.'^'^  ^^^ 


376  Crown  Cases^ 

**  returning  from  tranfportationy  and  being  found  tt  larjge 

without  any  lawful  caufe^   before  the  expiration  of  the  term 

of  fevcn  years,  for  which  be  was  fente^iced  to  be  tranf- 

poricd." 

Under  thefe  circumflances,  it  was  held  incumbent  on  the 
profecutor  to  prove  (He  precife  day  oo  which  the  priCbi|er 
ws^s  djjcharged\  add  for  this  pOrpofe  Mr.  Newman,  Qcrk  o£ 
the  Papers  of  the  prifon,  produced  a  daily  book,  which  be 
kepty  containing  entries  of  the  names  of  aiUhc  debtors  an4 
criminals  who  91  e  brought  into  the  prifon,  and  t]ie  ttmea 
when  they  are  diibharged ;  but  it  appeared  tbat  thoft  entries 
were  not  made  from  Mr.  Newman's  own  knowledge  of  the 
faSsy  but  that  he  ^enerafty  made  them  iVom  the  inform^tiQn 
of  tbe  turnkeys  and  frequently  from  fbe  turnkey's  indgcGt- 
ments  on  the  back  of  the  warrants,  which  warrants  were  af- 
terwards regularly  filed. 

It  was  contended  by  th^  prifoner's  Counfcl,  that  thefe 
were  not  original  entries  of  the  fa&s,  apd  therefore  that 
the  turnkey  himfelfi  by  whom  Aickles  was  difcbarged,  or 
the  criginal  minute  from  which  the  entry  of  his  difcharige 
fiad  been  made,  (hould  be  produced,  becaufe  they  alone 
were  the  beft  evidence  upon  this  fubje^,  and  it  was  in  the 
profecutor*s  power  to  pioduce  them.  It  was  compared  to 
the  produflion  of  a  tradefman's  ledger,  in  order  to  prove  the 
delivery  of  goods,  inflead  of  producing  the  original  memo- 
randum or  day-book  from  which  the  ledger  had  been  pofled  ; 
and  it  was  argued,  that  no  credit  could  be  given  to  entries 
made  intirely  from  hearfay  and  information,  and  therefore 
they  ought  npt  to  be  received  as  evidence. 

The  Court,  however,  were  clearly  of  opinion,  That  the 
contents  of  this  book  might  be  given  in  evidence.  It  is  9 
book  very  different  in  its  nature  from  the  books  or  n^c- 
roorandumsof  a  tradefman.  It  appears  to  have  been  the, 
conftant  aud  well  eftabliihed  pradice  of  the  keepers  of  ^ 
publick  prifon  to  regifter  the  difcharge  of  prifoners  in  fuch  a 
book  as  fhe  one  produced,  and  in  the  manner  which  the 
witnefs  has  defcribed.  The  clerk  of  ibe  Papers  is  a  public 
officer  in  the  prifon;  and  the  law  repofes  fuch  a  confidence 
in  public  officers,  that  it  ^r<^m#/ they  will  difcharge  their 
feveral  trufts  with  accuracy  and  fidelity ;  and  therefore  what* 
ercra6ls  they  do  in  diCcharffe  pf  ihelr  publick  duty,  may  ^, 
given  in  evidence,  and  ihall  be  taken  to  be  true^  und<r  fuch 
a  degree  of  caution  as  the  nature  and  circumllances  of  eacch 
cafe  may  appear  to  require,  except  ihtfulptj  of  them  ciya 
be  made  to  appear;  for  every  prcfumptton  may  be  re^Qe^. 
by  contrary  ^vid^nc^.    Xn  the  p^e(etn  Qafe^  Mr.  Ncwini|t^ 
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has  no  private  intereil  whatroever  in  this  book,,  to  induce 
him  to  make  faditious  entries  in  it.  He  is  a  public  officer^ 
recording  a  public  tranraCtion.  Any  perfon  may  undoubtedly 
falfify  the  entries  if  he  can;  but  unlefs  the  truth  of  thi^ 
entry  as  to  the  prerent  fad  can  be  impeached,  it  is  admif- 
fible  evidence. 

The  totry  wm  accordingly  read ;  and  it  proved  that  the 
prifoner  was  difcharged  from  Newgate,  by  virtue  of  Mr. 
R£CORDgR'3  warrant  for  that  purpofe,  oa  the  I4rh  of 
March,  1785. 

The  faS  of  the  prifoner^s  having  been  found  at  large  be- 
fore the  term  of  his  tranfportation  had  expired,  being  clearly 
proved,  the  queftion  was,  Whether  he  was  at  large  wiii" 
cut  lawful  cau/e ?  And  it  was  fubmitted  to  the  Court  upon, 
the  authority  of  tfe  King  v.  Max.  Miller^  and  Patrick 
MadarCs  Cafe,  that  having  literally  complied  with  the  con- 
dition of  the  King's  pardon,  by  giving  fecurity  to  the  fa- 
tisfadion  of  the  Recorder  to  tranfport  himfelf  beyond 
the  feas,  and  having  in  confequence  thereof  been  legally 
difcharged  fronci  Newgate  by  virtue  of  the  Recorder's 
warrant,  that  difcharge  was  a  lawful  cauff  for  his  being  at 
large,  notwithftanding  he  had  forfeited  the  recognizance  of 
hirafeif  and  his  bail,  by  breaking  the  other  part  of  the  con- 
dition, in  not  traofporting  himfelf  within  tie  fourteen  days. 

The  Court  appeared  to  differ  in  their  opinion  upon  this 
point;  and  it  was  thought  a  proper  que  ft  ion  for  the  con- 
fideration of  ths  Judges,  in  cafe  the  Jury  (hould  find  th^ 
prifoner  guilty.  On  further  evidence,  however,  it  appeared 
that  he  had  at  the  time  of  his  difcharge  a  real  determination 
to  quit  the  kingdom  within  the  time,  but  that  he  had  beeii 
prevented  from  carrying  it  into  effeft  by  unaffeded  poverty, 
didrefs,  and  ill-health ;  and  the  Court  being  of  opinioDi 
That  thefe  impediments,  if  true,  amounted  to  a  hwful  e^f'* 
cufe,  the  Jury  found  a  verdid,  Not  Gujlty- 

TAt  KlNQ  againjl  AiCKlES. 

At  the  Old  Bailey  in  February  Scflion,  1 787,  John  Henry 
Aickles  was  indifted  before  Mr.  Juftice  Gro/e^  for  forging  a 
certain  promiffory  note  for  the  payment  of  money,  with  in* 
tent  to  defraud  Robert  Harvey  Gedge, 

There  wa$  alfo  a  fecond  count,  for  uttering  it  knowing  it 
to  he  forged,  with  the  likjc  inieotioo.  The  form  of  the  note 
was  as  follows : 
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^^  £-2$  JOS  od.  London,  Dec.  189  1786. 

*'  Three  months  after  date,  I  promife  to  pay  to  Henry 
Byron,  Efq.  or  order,  twenty- five  pounds  ten  (hillings,  for 
value  received. 

"  No^,  Arple-Street,  «JohnMx,on." 

Oxford  road,  ^ 

Henry  Byron,  the  payee  of  the  note,  went  to  the  (hop  of 
Mr.  Gedgc,  a  linen-draper  in  Leiceder- fields,  and  having 
looked  out  feveral  pieces  of  goods  to  the  amount  of  twenty 
guineas,  he  prefente«l  the  note  above  defcribed,  in  payment. 
Mr.  Gedge  afked  Byron,  who  John  Mafon,  the  drawer  of 
it,  was.  Byron  anfwered,  **  He  is  a  gentleman  of  confi- 
iierablc  fortune,  with  whom  1  um  concerned  in  the  profits 
of  a  coal-mine;  and  he  lives  at  N*^  4,  Argyle-ftreet,  Ox- 
ford road."  Mr.  Gedge,  however,  rctufed  to  take  the  note 
until  he  had  enquired  into  its  validity;  and  Byron  very  rea- 
dily left  the  note  with  him,  unindorfed,  for  ihat  purpofe,  de- 
firing  that  he  would  not  fend  the  goods  until  he  was  per- 
fedly  fatibfied.  Mr.  Gedge  accordmgly  fent  his  fervant  to 
N^  4,  Argyle  ftreet,  where  he  was  introduced  to  the  pri- 
foner  as  Mr.  Mafon.  The  prifoncr,  on  being  (hewn  the 
note,  faid  that  the  name  Jo/m  Mafon  was  hi^  hand-writing, 
and  that  it  would  be  pundiiaily  pad  when  due;  but  bcfoic 
Mr.  Gedge  had  parted  cither  with  the  note  or  with  the 
goods,  Mr.  Byron  was  apprehended  for  delrauding  a  hofier, 
and  Mr.  Aickles  for  having  returned  from  tranlportation  btf- 
fore  his  time.  The  priloner  had  taken  the  houie  in  Argyle- 
ftreet,  about  a  month  before  he  was  apprehended  in  i\  c 
TfHme  of  JoAn  Mafw^  and  had  figned  a  written  agrec- 
itient  in  that  name  with  his  landlord,  who  had  enquired 
his  charaQer  in  that  name  at  a  coffee-houfe  in  Round- 
court  in- the  Strand.  He  was  alfo  known  by  the  name  of 
John  Mafon  wh^^re  he  had  before  lodged;  and  he  alleged  in 
his  4iefence,  ih^i  John  Mafon  was  his  real  name ^  but  that  he 
had  been  kno\cn  for  three  years  by  the  fiditious  name  of 
John  Henry  Aickles  ;  and  he  had  re-affumed  his  real  name  for 
the  purpofe  of  avoiding  the  detection  to  which  the  longer, 
ufe  of  his  fidiithus  namt  would  unavoidably  have  expo(ed ' 
him.  '  ' 

It  was  contended  by  a  gentleman  at  the  bar,  in  behalf  of  ^ 
the  prifoner,  that  thefe  fads  did  not  amount  to  the  crinie>o( 
forgery,  for  that  the  law  required  the  td,  to  be  done  in'ibjl^* 
i\?me  of  another  perfon.  '    -5^  tl 
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The  Jury  found  the  prifoner  guilty ;  and  they  added,  that 
ihey  believed  the  name  of  M/{/o«  was  aflumed  for  the  piir- 
pofe  of  negotiating  the  note  in  confederacy  with  Henry  By- 
ron,  but  that  the  name  he  was  beft  known  by  was  JoAn 
Henry  Aickles,  *' 

The  judgment,  however,  was  refpitcd,  and  the  caft  re- 
ferred to  the  confideration  of  the  Twelve  Judgks. 

Mr.  Juftice  AsHriURST,  in  May  Seffion,  1788,  faiJ, 
**  The  Judges  have  been  confuhed  upon  the  law  of  \\\\% 
cafe;  and  they  are  of  opinion,  That  under  the  particular 
circumjlances  which  occurred  in  evidence ^  the  indidment  is 
not  maintainable,  and  therefore  the  judgment  muft  be 
ftaid." 

'I'he  prifoner,  having  been  tried  in  the  former  part  of  the 
SefTion  for  returning  frfrm  tranfportation,  and  acquitted, 
was  remanded  under  his  original  fentence. 


Major  Semple*s  Case. 

At  the  Old  Bailey,  in  July  Seffion,  1786,  J.  G.  Semple 
Tvas  put  to  the  bar^  to  be  arraigned  on  an  indi£^ment  of 
larceny. 

The  indiSment  dated,  "  That  James  George  Harrold^ 
otherwife  Semple,  otherwife  Kennedy,  labourer y  one  chaife, 
called  a  poft-chaife,  of  the  value  of  fifty  pounds,  the  goods 
ajid  chattds  of  John  Lycett,  felonioufly  did  (leal,  take,  and 
carry  away,  &c." 

Before  the  prifoner  had  pleaded,  it  was  moved  to  quafli 
the  indiSment  on  the  ground  of  informality;  the  addition 
being  placed  after  the  alias  di^ux,  and  not  after  the  firft 
name. 

The  Court,  upon  the  authority  of  ^/ji/mi{/ir^  Hale,  and 
Hawkins^  Pleas  of  the  Crown^  direded  the  indiSment  to  be 
quafhed,  and  the  prifoner  to  be  detained  till  the  next  SefTion. 

At  the  enfuing  Seffion  the  prifoner  was  again  indited  for 
the  fame  offence,  before. Mr.  Serjeant  Adair,  Recorder^ 
prefent  Mr.  Juftice  Gould^  and  Mr.  Rofe^  D,  R. 

The  following  fafts  appeared  in  evidence:  — The  profe- 
cutor,  Mr.  Lycett,  was  a  coaAmaker,  who  let  out  carriages 
to  hire.  The  prifoner  was  a  gentleman  who  lodged  in  the 
neighbourhood,  and  had  frequently  hired  chaifes  from  the 
profecutor,  as  the  occafion  required,  and  for  uhich  he  h»d 
ilways  paid  with  great  punduality.  On  the  firft  of  Septem- 
^h  1 785,  the  prifoner  hired  a  poft-chaifc  of  ih«  ^xc.^^^^vw^^ ^ 
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faying  that  he  (hould  want  it  for  three  weeks  or  a  month,,  as 
be  wa3  going  a  tour  round  the  North  •  It  was  agreed  that 
the  priPoner  (hould  pay  at  the  rate  of  five  fhiilings  a  day 
during  the  time  that  he  kept  the  chaife;  and  a  price  of 
fifty  guineas  was  talked  about  in  cafe  he  (hould  deterWme  to 
purckife  the  chaife  on  his  return  to  London,  but  no  po- 
fuive  agreement  took  place  between  them  on  the  fubje£l  of 
the  purcbafe.  In  a  few  days  afterwards  the  prifooer  fetched 
the  chaife  from  Mr.  Lycett's  with  his  own  horfes;  and  it 
was  in  evidence,  that  he  was  driven  in  it  from  London  to 
the  Crown  and  Culhion  at  Uxbridge,  where  he  ordered  a 
pair  of  horfes,  and  went  from  thence  to  the  Duke  of  Port- 
land's,  and  returned.  He  took  fre(b  horfes  at  the  Crowa 
and  Cu(hion,  but  where  he  went  with  the  chaife  afterwards* 
did  not  appear.  The  hGt  was  he  iiever  returned  it  to  Mr. 
Lycett ;  nor  could  any  tidings  be  obtained  of  him  till  twelve 
months  afterwards,  when  he  was  accidentally  apprehended 
by  the  aSivity  of  Mr.  Feltham,  in  Flcet-ftreet,  upon  a  fuf* 
ptcion  of  having,  under  faife  pretences,  defrauded  him  of  a 
quantity  of  ladies  hatf, 

'1  he  Counfel  for  the  prifoner  fubmitted  to  the  Court, 
that  admitting  the  whole  of  the  evidence  to  be  true,  the  of- 
fence did  not  amount  to  f^-lony ;  and  they  endeavoured  to 
diftirguifli  it  from  tAe  King  v.  Pttref,  and  Aickles*  Cafcy  in- 
afmuch  a**  in  thofe  cafes  the  parties  had  never  obtained  the 
legal  poffeiTion  ef  the  property  delivered  to  them ;  but  that 
in  (he  prefent  cafe  the  prifoner  had  obtained  the  chaife  upoa 
a  contrary  which  it  was  not  proved  that  he  had  broken  ; 
for  ihe  chaife  was  not  hired  for  any  definite  length  of  time, 
or  to  go  to  any  certain  place ;  and  the  mere  underftanding 
that  it  was  for  three  weeks  or  a  month,  for  the  purpofc  of 
making  a  tour  round  the  North,  made  no  part  of  the  con- 
trad.  He  had  hired  it  for  fuch  a  length  of  time  as  he  fliould 
pieafe  to  kf.p  iff  at  a  certain  (lipulated  price  for  each  day  ; 
and  it  being  delivered  to  him  upon  thefe  terms,  he  had  the 
entire  pofTeflion  of  it  in  himfelF,  and  was  anfwerable  in  da- 
mages for  its  detention,  or  for  any  injury  which  might  haj>- 
pen  to  it  during  his  abfence.  But  luppofing  the  contra& 
(hould  be  thought  not  to  extend  beyond  the  three  weeks  or  a' 
rnonth,  it  is  clear  that  during  that  time  he  had  ait  lead  tlic^ 
It'scaj  poflefTion  ;  and  then  no  intention  to  convert  it  wrongi-L 
fully  to  his  own  ufe  arifing  afterward,  whether  from  ne^ei&t/ 
or  diflionefty,  will  make  the  withholding  it  felony;  for  tfaia. 
animuf  furandi  muft  exift  ai  the  time  the  property  is  fir(lQl|!^. 
iHined.  In  all  the  leading  cafes  upon  this  fubjed  of 
liru^i  i  vc  fel  ony ,    there  has  a\\v  a-j  ^  ^ttxv  fctci^  vixdit^nca  ol 
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f ortioiis  converfton ;  but  in  this  cafe  it  has  not  been  proved 
that  the  prifoner  has  difpofed  of  the  chaife:  it  may  be  at 
this  very  mcmcnt  in  his  pofleflion,  for  any  thing  that  ap- 
pears ro  the  contrary,  and  a  converfion  cannot  be  inferred 
from  his  having  negteScd  10  return  it. 

The  CouRT-^The  Court  is  bound  by  the  determina* 
tion  of  former  cafes.  It  is  now  fettled  that  the  queftion  of 
intention  is  for  the  confideration  of  the  Jury ;  and  in  the 
prefent  cafe  if  they  (houtd  be  of  opinion  that  the  onrinil 
hiring  of  the  chaife  was  felonious,  it  will  fall  precifely  within 
the  principle  of  Pares*  Cafe^  and  the  other  decifions  which 
the  Judges  have  made  upon  the  fubjcft  of  conftruaive  fe- 
lony. If  there  was  a  bona  fide  hiring  of  the  chaife,  to  pay  fo 
much  for  every  day  for  the  ufe  of  it,  and  a  real  intention  of 
returning  n,  a  fubfequent  converfion  of  it  cannot  be  fefony, 
whether  the  time  for  which  it  was  hired  be  limited  or  in- 
definite ;  for  by  the  bond  fide  contra3,  and  fubfequent  deli- 
very, the  prifoner  would  have  acquired  the  lawful  poflTelTioti 
of  it;  and  therefore,  although  he  afterwards  abafed  that  truft 
and  that  pofleffion,' felony  could  nofenfue,  becaufe  the  ori- 
ginal taking  was  lawful.  But,  on  the  other  hand,  if  the 
hiring  was  only  a  pretence  made  ufe  of  to  get  the  chaife  out 
of  the  poflfelTion  of  the  owner,  without  any  intention  to  rc- 
ftore  it,  or  to  pay  for  it ;  in  that  cafe,  the  law  fuppofes  the 
pofjeflion  ftill  to  refide  with  the  owner,  though  the  property 
itfelf  is  gone  out  of  his  hands,  and  then  the  fubfequent  con- 
verfion will  be  felony.  The  cafe  of  the  King  v.  Pares^  was 
very  folemnly  debated  at  Ld.  Ch.  Juftice  De  Grey^s  houfe; 
and  the  unanimous  opinion  of  the  Judges  was  at  laH-,  l^hat 
the  diredion  given  to  the  Jury  by  the  learned  Judge  who 
tried  the  prifoner  was  right.  The  mod  important  par:  of 
the  argument  turned  upon  the  confideration,  Whether  the 
delivery  of  the  horfe  to  Pares  had  in  law  diverted  the  owner 
either  of  his  property  or  the  pofTeflion  of  ii?  The  queflion 
left  with  the  Jury  was.  Whether  the  contraft  was  meant 
fairly  ?  or.  Whether  it  was  a  mere  colour  and  pretence  ? 
The  Jury  found,  that  it  was  a  mere  colour  and  pretence; 
and  upon  that  finding,  the  Judges  determined  the  taking 
to  be  felony;  becaufe  it  is  an  eftablifhed  principle  of  law, 
that  the  poflTeflion  of  property  cannot  be  obtained  through 
the  medium  of  a  fraud.  But  it  has  been  attempted  ro  dif- 
tinguifh  the  prefent  cafe  from  tie  King  v.  Pj/T/.— First 
That  the  hiring  in  this  cafe  was  indefinite,  but  that  in  tie 
King  v.  Pares,  it  was  certain  and  limited.  The  time  can- 
not be  material  in  queftions  of  this  nature.  Pores  V^nx^^xVck. 
horfc  in  the  morning,  under  pr^lcnct  o^  «o\tv^  vo  ^vsxwsa  \^ 
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Suricy>  and  lo.rcturn  in  the  evening;  bat  as  the  hiring' 
found  to  be  felonious,  the  law  of  the  cafe  mud  have  been 
the  fame,  ahhough  it  had  a|)peared  that  the  hiring  was  for 
two  days,  a  week,  a  month,  or  any  other  given  time;  nay^ 
if  the  time  had  been  left  entirety  unlimited.  The  circum- 
ftance  of  the  time  being  long  or  unfettled,  may  indeed  ren- 
der the  proof  of  guilt  more  difficult,  but  cannot  alter  the 
law  of  the  cafe. — Secondly,  It  is  faid,  that  this  cafe  dif- 
fers from  tke  King  v.  Pares ^  becaufe  it  was  proved  that  Parer 
had  fold  the  horfe,  and  therefore  had  converted  it  to  his 
own  ufc ;  but  that  in  the  prefent  cafe  no  proof  has  been 
given  that  the  prifoner  has  fold  or  otherwife  converted  the 
chaife.  Proof  of  adual  converfion  certainly  is  not  neceflfary, 
but  the  Jury  mud  judge  of  it  from  the  circumdances  of  the 
cafe.  If  the  prifoner,  at  any  time  before  the  profecution 
was  commenced,  had  offered  to  reftere  the  chaife  to  the 
owner,  or  to  pay  him  for  it,  fuch  a  condu3  would  have 
been  evidence  of  an  honed  intention  when  he  originally 
hired  it,  and  would  have  reprobated  the  idea  of  a  fraudulent 
dcfign.  But  he  hires  the  chaife  for  a  month,  and  a  year 
pafies,  and  neither  the  chaife  nor  the  man  are  heard  of  till 
he  is  taken.  There  is  no  evidence  even  at  this  moment 
that  the  chaife  is  forthcoming,  nor  dots  any  one  pretend  to 
know  where  it  is.  This  therefore  raifes  a  prefumption  a- 
gaind  the  prifoner,  which  it  is  incumbent  on  him  to  repel  ; 
and  if  he  cannot,  it  v»rill  be  for  theconfideration  of  the  Jury, 
under  all  the  circumdances  of  the  cafe,  whether  they  think 
he  h^s  fflonioujly  difpofed  of  it,  or  otherwife  convened  it  to 
his  own  ufe.  In  their  determination  of  this  point,  they 
mud  recur  tojhe  time  of  the  original  hiring,  and  to  the  na- 
ture and  meaning  of  the  contra^  then  made  between  the 
pariief.  If  they  think  the  re  delivery  of  the  chaife  formed 
any  part  of  the  contraQ,  the  non- delivery  of  it  mud  necef- 
f.rily  term  a  part  of  their  confideration.  They  will  then 
\  conudcT  whether  the  non- delivery  is  fufficient  evidence  to  fa- 
^v  tisfy  their  confciences  that  he  has  converted  it  to  his  own  ' 
i:r2.  Thefe  two  confiderations  will  naturally  lead  to  a  thirds 
K-iz  Whether  the  property  thus  converted  was  originallj 
cihtained  wiih  a  felonious  dcfign  ?  which  will  carry  theni' 
back  to  the  inflant  of  lime  that  he  obtained  podefllon  of  itf ' 
and  if  they  fliould  find  the  orig'nal  hiring  was  felontouf^ 
the  mod  ingenious  fubtleiy  cannot  difilngndi  thib  cafe  from. 
that  of  tie  King  v.  Pares,  There  is  a  cafe  in  Kdynge  of  «  • 
perfon  who  took  a  lodging  in  a  houfe,  and  afterwards'^ 
nigl;r,  while  the  people  were  at  prayers,  robbed  them*  lil|»::Ji> 
Jury  /bund  iLat  ih^  \tiVci;\uou  o(  VdJcAtv^  ih^  lod^iof  ^ii££ 
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to  commit  the  felony  ;  and  ihe  Judges  determined  that  this 
was  burglary.  There  was  alfo  a  cafe  determined  very  lately 
by  the  Ju  DGEs,  A  man  ordered  a  pair  of  candlefticks  fronji 
a  filverrmith  to  be  fent  to  his  Icdgings.  They  were  fcnt  lo 
his  lodgings  with  a  bill  of  parcels;  but  he  contrived  to  fend 
the  fervant  back,  and  to  keep  the  goods ;  and  this  was  held 
to  be  felony,  although  they  were  delivered,  with  the  bill  o'f 
parcels,  under  an  expeSation  of  being  paid  the  money:  for 
the  Jury  found  it  a  pretence  to  purchafe,  with  intention  to 
fteal. 

The  queftion  of  original  intention  was  left  with  the  Jury  \ 
and  tbey  found  the  prifoner  Guilty,  A  motioti  was  made  in 
arreft  of  judgment ;  but  he  received  fentcncc  of  tranfport^tioa 
for  feven  years. 


Trapshaw*s  Case. 


At  the  Old  Bailey  in  Auguft  Seflion,  1786,  William 
Trap(haw  was  convicted  of  breaking  and  entering  the  dwclU 
ing-houfe  o^  James  I/innel,  in  the  day-time,  Frances  his 
wife  being  therein,  and  ftealing  feveral  articles  of  wearing 
apparel,  value  7s.  and  4d.  the  properly  of  the  faid  James 
Linnel:  but  the  judgment  was  refpited,  and  a  queftion  fub- 
miited  to  theconfideration  of  the  Twelve  Judges,  Whe- 
ther, under  the  following  circumftances,  the  room  broke 
open  by  the  prifoner  was  laid  in  the  indiSment  to  be  the 
dwelling-hoiife  of  James  Linnel? 

The  houfe  was  fituated  in  the  Temple-Mews,  and  be- 
l6nged  to  the  Earl  of  Radnor,  who  let  the  whole  oi  it  out  in 
lodgings.  It  was  inhabited  by  three  families,  and  had  only 
one  outer  door,  which  was  common  to  all  the  inmates. 
James  Linnel  rented  the  ground-floor,  ai^d  a  fingle  room  up 
one  pair  of  flairs.  It  was  the  parlour-door  on  the  ground- 
floor  that  was  broke  open,  and  the  things  mentioned  in  the 
indiQment  were  taken  from  that  room. 

The  Judges  aflembledat  Lord  Loughborough^ s  Chambers 
on  the  firft  day  of  Hilary  Term,  to  confider  this  cafe  ;  and 
atihe  Old  Bai*ey,  in  the  February  Seflion  following,  Mr. 
Jufticc  GWJ  publicly  declared  their  opinion. 

Mr.  Ju  ST  I c  E  G o  u  ld — .The  indidment  upon  which  thfs 

queflion  arifes,  is  founded  on  the  fecond  part  of  that  claufe 

of  the  flatute  3  and  4  IVUL  and  Mary^    cap.  9,  §  I ,  which 

enaSs,/*  That  ail  and  every  p^itovi  ox  ij^ifewi \>cv'iX  ^^ 
.      .     .  ^ 
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sLt  any  time  roi  any  otiier  perft>n,  or  (hall  fetonioufljr  l^'C 
$L^zy  any  goods  or  chattels  being  in  any  dwelling-houley  the 
owner  or  any  other  perfon  being  therein,  and  put  in  fear; 
OK  JbaHrol  any  dwelUng-houfe  in  the  day -time  ^  anyperfin  being 
ihrein\  or  (hall  comfort,  aid,  abet,  aAilt,  counrel,  hire,  or 
command  any  perfon  or  perfons  to  commit  any  oF  the  faid 
offirnces;  or  to  break  any  dweHing-houfe,  (bop,  or  ware- 
houfe  thereunto  belonging,  or  therewith  ufed  in  the  day- 
time, andfetomoujiy  take  away  any  moneys  goods ^  or  chattels  ftf 
the  vahie  offivefiillings  or  upwards,  therein  being,  altboagn 
no  perifbn  (nail  be  within  fiich  dwelling-houfe,  (hop,  or 
warehoufe;  or  (hallcounTel,  fiire,  or  command  anv  peribn 
to  commit  any  burglary,  fiiall  not  have  the  benefit  of  bis 
or  their  clergy.'*  The  word  ro3,  in  a  legal  contlrudion^ 
always  includes  the  idea  of  force  and  violence ;  and  although 
this  part  of  the  ftatute  does  not  exprefsly  fignify  that  breaJk'* 
ing  and  entering  the  houie  is  neceflfary  to  conflitute  the  crimet 
yet  it  has  always  been  hetd  upon  this  (latute^  as  well  as 
upon  other  Ads  of  Parliament  penned  in  the  fame  manner^ 
that  thofe  ingredients  are  r^  vi  termini  included  in,  and  im* 
plied  by,  the  word  Rob.  It  is  therefore  effeniial  to  confider 
what  degree  of  breaking  and  entering  is  neceffary ;  and  it  is 
fettled  in  a  variety  of  determinations  upon  the  (latutes  re« 
lating  to  this  fubjed,  that  the  breaking  muft  be  of  a  dweV-* 
inghcufe,  in  the  fame  way  as  woold  be  necelTary  to  conftU 
tute  the  crime  of  burglary  upon  the  rules  of  the  common 
law;  the  only  difference  between  the  two  offences  beings 
that  burglary  muf!  be  committed  in  a  dwening-houfe  i^  the 
night-time,  and  this  offence  mud  be  committed  in  a  dwell- 
ing-houfe  by  day.  The  next  confideration  therefore  is, 
what  (hall  be  confidered  as  a  dwelling-houfe  within  the 
njeaning  of  this  AS  of  Parliament.  In  Mich.  Term,  1 77  3, 
a  cafe  on  a  conviction  of  burglary  was  determined  by  the 
Judges,  the  circumftances of  which  were  analogous  to  the 
prefent  cafe.  The  owner  of  the  hoafc  had  let  tie  whole  of 
it  to  different  lodgers.  The  profecinor  rented  a  room  00 
the  firft  floor,  a  (hop  and  a  parlour  on  the  ground-ffoor* 
and  a  cellar  underneath  the  (hop,  at  isl.  los.a  vear.  Thie 
owner  took  back  the  cellar  to  keep  lumber  in,  f>r  which  he  ^ 
allowed  the  profecutor  a  rebate  out  of  his  rent  of  ios,  a  ^ 
year.  The  entrance  was  into  a  pafTage  by  a  door  front: tf-JT 
fireet,  and  on  the  fide  of  the  paflage  one  door  opened  ih^ 
the  (hop,  and  another  into  the  parlour ;  and  beyond  the 
parlour  was  the  (lair-cafe,  which  led  to  the  upper  apartmenlik 
The  (hop  and  parlt)ur  doors  were  broke  opeti;   aitddyif.  i- 
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Ihe  dwelling-houfe  of  the  profecutor  ;    for  it  could  not  be 
called  the  madflon  of  the  owner,  as  he  did  not  inhabit  any 
part  of  it,  but  only  rented  the  cellar  for  the  purpofes  before 
mentioned.      And  the  number  of  houfes,  efpecially  in  the 
metropolis,  which  are  in  a  fimilar  fituation,  mud  have  been 
left  entirely  unprotefied  againfl  burglary,  had  it  been  deter- 
mined that  the  apartments  of  lodgers  were  not  their  dwell- 
ing-houfes,    when  the  owner  has,  as  it  were,  abandoned 
the  dwelling  himfelf,  and  left  the  whole  houfe  to  their  en^ 
joyment  aiid  pofleffion.      In  February  Seffion,  1781,  the 
cafe  of  the  King  v,  Carrol  for  burglary,  was  referved  by  Mr. 
Recorder.      The  houfe  belonged  to  one  Nafli,  who  had  let 
the  'whole  of  it  in  feparate  tenements.      The  profecutor,  as 
tenant  at  will  to  Na(b,  rented  a  fleeping-room  up  one  pair 
of  ftairs,  and  a  work-(hop  in  the  garret.     The  door  of  this 
work-(bop  was  broke  open;  and  thequeftion  was.  Whether 
it  could  be  confidered  as  the  manfion  of  the  profecutor  ? 
According  to  my  note  of  this  cafe,  the  Jodges  were  una- 
nimoufly  of  opinion  in  the  affirmative;    and  they  relied 
upon  the  King  v.  Rogers  as  a  cafe  in  point.  .   I  have  indeed 
feen  a  memorandum  of  the  fame  cafe  by  Mr.  Juftice  Butter p 
in  which  he  takes  notice,,  that  only  ten  of  the  twelve 
Judges  were  of  this  opinion;  and  from  the  known  accu- 
racy of  that  learned  Judge,  I  mud  prefume  the  faft  was  as 
he  (latedit :  but  I  have  no  recolledion  that  either  he  or  Mr^ 
Baron  Eyre  diflented  at  the  time  from  the  opinion  of  the 
other  Judges.  In  the  prefent  cafe,  however,  all  the  Jv  d  g  es 
are  of  opinion.  That  the  two  determinations  which  I  have- 
recited  are  precifely  in  point;    and  that  the  prefent  indifi- 
nient  properly  charges  the  room  broke  open,   to  be  the 
dwelling-houfe  of  James  LinneL      The  reafon  of  this  opi- 
nion becomes  evident  the  moment  it  is  dated.     The  owner. 
0/  the  houfe  is,  if  I  may  fo exprefs myfelf,  the  Lord  of 
it ;  but  having  relinquiflied  every  part  of  it  to  the  habitation 
oi  others,  it  cannot  with  any  propriety  be  confidered  as  Us 
manfion  or  dwellingboufe.      The  entierity  which  re(ides 
with  him  is  fptit  into  feveral  poffeffions ;  and  every  feparat^ 
apartment,  being  in  a  difiind  and  feveral  occupation,  is  the 
diftind  manfion- houfe  of  its  refpedive  pofleflbr. 
The  prifoner  accordingly  received  fentence  of  death. 
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.  r — •"■•  **a3  a  nacKney-coilC^ 
from  his  fland  to  convey  the  profecutc 
tcl  in  the  Adclphi,  to  N"  9,  Ord 
fquarc.  Among  fcvcral  trunks  and 
put  into  the  coach,  was  the  box  meni 
mcnt.  On  arriving  at  the  houfc  in  Or< 
Tccutor  took  all  the  articles  out  of  tl 
box,   which  remained  under  one  of  t 

•tl  foner  received  hit  fare  and  drove  av 

tfter  he  was  gone  the  box  was  m'lflet 
means  were  ufed  that  day  to  difcovcr  tl 
out  fuccefs.      Hand- bills  were  difperfc 
ing,  and  advertifements  inferted  in  the 
ing  a  reward  to  any  pcrfon  who  fhould  ' 
Two  days  afterwards  two  pcrfons  callei 
houfe   in   Orchard  ftreet,    and  dcfired 
Gentleman  who  had  lofl  the  box  ;  but  h 
be  at  home,  they  left  the  number  of  the 
had  been  left,   and  the  nick-name  of  the 

'  I  very  next  morning,  as  the  profecutor  wj 

bom,  he  difcovered  both  the  coach  anc 
at  a  door  for  his  fare.  The  prifoner,  < 
immediately  faid,  "  Sir,  I  and  my  wife 
this  very  day  with  the  box,  but  I  did  1 
no  pcrfon  was  at  home  to  pay  the  three 
for  finding  it;  and  wanting  money  very 
tied  It  to  one  Michael  M;t^»--*>    -  "'- 


^ 


i 


Ing  iii  Ii«t  cii{te4y.  THt  pri(bif«f  accufed  the  J^w  of  hav^ 
itig  btirtied  the  bonds.  The  Jtw  retorted  the  Tame  charge 
Upon  the  prifoner. 

The  learned  Tudgi^  obflsfr^d,  that  as  it  appeared  the  pfw 
foner  had  not  originally  taken  pofleflion  of  the  property  him-* 
Telf,  but  that  it  had  been  thrown  upon  him  by  the  negli«* 
gence  of  the  profeeutor,  in  leaving  it  behind  him  in  th< 
iroachf  no  felonious  intention  could  be  fuppofed  to  etift  in 
his  mind  at  the  momerit  the  pr6perty  was  firfl  acquired ;  and 
although  the  fubTeqaeM  circumftance  of  his  keeping  it  till 
It  was  adVeriiftd^  wis  a  breach  of  moral  duty,  it  could  not 
of  itfelf  be  legally  coiifidered  as  a  criminal  eonverfion.  He 
therefore  dtreded  the  Juryy  thai  if  they  thought  the  prlfoner 
had  detained  the  box  merely  in  the  hope  and  exp^3a»ioA'  that 
a  reward  would  be  offered  for  its  reftoration,  and  that  he 
meant  then  to  return  it  to  its  right  owner,  they  ought  to 
acquit  him ;  but  thati  oA  th*  other  hand,  if  they  were  in 
their  confciences  perfeAly  fatisfied  that  he  had  uncorded  the 
box,  not  merely  from  natural  though  idle  curioTitjr*  but  with 
an  intention  tt>  embM^Sle  any  part  of  its  eontents,  it  would 
become  a  tt^i^tter  of  legal  tonfideration,  whether  a  perfon  ib 
guilty  (hottld  not  be  teathed  as  a  Mm} 

The  Jury  found  the  prifotoer  Gi/f/Cjr ;  but  the  judgment 
^as  refpittdt  and  the  cafe  (\ibmitted  to  the  opinion  of  the 
TWelvb  Judges. 

In  the  July  SeOion  following,  the  prironer  was  put  to  the 
bar,  artd  itiformed  by  the  RfecoRDER,  that  his  eafe  had  been 
confldered  by  the  Judges,  and  that  they  approved  of  the 
Tcrdift  the  Jury  had  given. 

Hie  received  (enienceof  traftfporlation  for  Teven  yean. 


JOHK  SkAtis*»  Casb. 

At  the  Old  Bailey  in  January  Seffioti,  1 789,  John  Searv 
was  indided  before  Mr.  Juftice  Afihtrfl,  hvJleatiHg  a  parcel 
of  calKco,  and  other  things^  the  property  oJF  Sarah  Dixon. 
TI1C  profecutrix  hired  the  pftfoner,  wlto  was  a  hackneys 
roachtnan,  to  drive  her  from  her  houfe  in  Manchefler  Build- 
ings, to  a  linen-draper^s  in  Ozlbrd-Road,  wheft  (he  pur- 
Y;haM  the  articles  named  in  the  MsdiAment.  They  were 
tied  up  in  a  parcel,  and  put  into  the  coach.  The  prifoner 
ditive  back  to  Manchefter  Brilldings,  and  the  proreetfilix,  oti 
-tCtting  out  of  the  coaich,  ordered  him  to  give  (he  paftel  to 
'A^ferViitiV;  but  he  negleaed  (b  10  do»  «iA  ttt^m.  t«V«^* 
•^    -'     .  C  c  2  Vi^iJ.^ 
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thujly  away.  The  things  were  adverlifed,  and  a  reward  of* 
fered  to  any  pcrfon  who  ihould  reftore  them ;  but  without 
effed.  A  few  days  afterwards  the  profecutrix  met  the  prU 
foner ;  but  he  denied-  all  knowledge  of  her  perfon^  or  of 
the  things,  or  of  his  ever  having  had  foch  a  fare.  The 
good5»  however,  were  traced  to  the  prifoner's  poflTeflion,  and 
the  parcel  had  been  opened.  The  prifoner  on  his  defence 
acknowledged  that  he  had  driven  the  piofecutriz  from  Man-r 
ehefter-Buildings  to  the  linen-draper's  and  back  again,  but 
be  denied  that  (be  ever  defired  him  to  deliver  the  parcel  to 
her  fervant.  Upon  this  evidence  he  was  convified  of  Fe« 
LO N  Y,  and  received  fentence  of  imprifonment  for  fix  montha 
by  virtue  of  the  ftatutes  of  5  JbmCf  cap.  6,  and  19  Gcq.  III» 
cap.  74»  *  3- 


Rex  v.  John  Patch* 

At  the  Old  Bailey  in  February  Seflion,  1 782,  John  Patcli 
was  indided  before  Mr.  Juftice  GwU^  prefent  Mr  Baron 
Fcrryny  and  Mr.  Juftice  BuUer,  for  dealing  a  filver  watch,  a 
fleel  chain,  agoldfeal,  two  pieces  of  foreign  coin,  and  feven 
killings  in  money,  the  property  of  Jeremiah  Bumftead. 

The  profecuror  depofed,  that  the  prifoner,  and  two  other 
perfons  who  made  their  efcape,  had  joined,  company  with 
him  in  the  (Ireet,  and  after  walking  a  (hort  fpace  one  of 
ihem  (looped  down  and  picked  up  a  purfe,  which  upon  in- 
fpedion  contained  a  ring,  and  a  receipt  for  T47I.  purporting 
to  be  the  receipt  of  a  jeweller  for  *'  a  rich  brilliant  diamond  , 
**  ring."  The  prifoner  propofed  that  they  Ihould  go  into 
fome  public-houfe,  to  confider  in  what  manner  their  re- 
fpedive  portions  of  this  prize  were  to  be  divided,  and  ac* 
cordingly  they  all.  four  of  them  went  into  an  ate-houfe  oa 
Saffron-hill.  Various  modes  of  diT  ibution  were  fuggefted: 
at  length  the  prifoner  a(ked  the  profecutor,  if  it  would  be 
agreeable  to  him  to  take  the  ring  into  his  own  poflcflion,  and 
to  depofit  his  nK)ney  and  his  watch  as  a  fecurity  to  return  it 
upon  receiving  his  portion  of  its  value.  The  profecutor 
airented  to  this  propofal;  and  figned  a  written  agreenq^nt^ 
**  That  when  the  prifoner,  or  either  of  the  other  two  mea 
**  returned  the  watch  and  money,  and  feventy  pounit^  hf, 
•*  would  re-deliver  to  them  the  purfe  and  the  ring."  .  T6e 
profecutor  accordingly  laid  the  watcA  and  money  meatioiied 
in 'the  indi&ment  upon  the  table,  and  received  ihenpfi. 
Tht  prifoner  beckoned  the  profecutor  out  o£  the  r^oiiit  o^fir. 
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a'  'pretence  of  fpeaking  to  him  in  private ;  and  thiring  this  in- 
terval the  other  two  men  marched  off  with  the  property. 
The  abrupt  manner  in  which  they  went  away  fuggefted  to 
the  profecutor  that  he  bad  been  defrauded,  and  be  (ecured 
the  prifoner.      The  ring  was  valued  at  ten  (hillings. 

It  was  objeded  by  the  prifoner's  CounfeU  that,  as  the 
profecutor  iiad  parted  voiuiitarily  with  the  pofieflipn  of  his 
property,  it  was  a  fraud  only,  and  not  a  felony ;  but  the 
Cov KT,  upon  the  authority  of  the  King  v.  Pares^  p.  '^^.infr. 
referred  it  to  the  Jury  toconfider.  Whether  the  whole  tranf*- 
adion  was  not  an  artful  and  preconcerted  fcheme  in  the  three 
men,  feloniouily  to  obtain  the  profecutor's  watch  and  money? 

The  Jury  found  the  prifoner  guilty ;  and  he  was  fentenced 
to  raife  gravel  tbcee  years  on  the  river  Thames* 

flUMPHRSY   MoOrVs   CaSC. 

This  was  a  eafe  referved  for  the  opinion  of  the  Twelve 
557DOCS  by  Jtfiiv^/^(i<i/r,Efq;  Recorder,  at  the  old  Bailey, 
rn  April  SeiTionj  1 744,  upon  the  trial  of  an  indidment  for 
dealing  Twenty  Guineas,  and  four  pieces  of  foreign  gold 
Coin  called  Doubloons,  the  property  of  John  Field,  in  the 
dwelttng-hotife  of  John  Brown. 

The  material  circumftances  of  this  cafe,  |»  they  appeared 
in  evidence,  were  as  follow  :  The  profecutor  Jobn  Field,  a 
foldier,  juft  returned  from  the  war  in  America,  w^  walking 
along  James-flreet,  Covent-Garden,  when  a  ftranger  joined 
company  wiih  him.  As  they  walked  in  friendly  converla- 
tion  with  each  other  dovm  Long- Acre^  the  ftranger  fuddenly 
flopped,  and  picked  up  a  purle  which  was  lying  at  a  door. 
After  they  had  proceeded  about  forty  yards,  **  Come,"  fays 
the  ftranger,  <*  we  wiH  go  and  drink  a  pot  of  porter,  and  fee 
what  we  have  picked  up."  .The  profecutQj:  was  perfuaded 
to  comply;  and  ihey  accordingly  went  into  a  private  room 
in  an  adjacent  public-houfe,  where  the  ftranger  pulled  out 
the  purfe,  and  from  one  end  of  it  produced  a  receipt,  figned 
**  W,  SmitA,**  for  210I.  for  one  brilliant  diamond  clufter-ring, 
and  from  the  other  end  he  pulled  out  the  ring  itfelf.  A  con- 
verfation  enfued  upon  the  fubje6l  of  their  good  fortune^ 
during  which  time  the  prifoner  Humphry  Moore  entered  the 
room ;  and,  being  ftiewed  the  ring,  he  praifed  the  beauty  of 
its  Itiflre,  and  offered  to  fettle  the  divifion  of  its  value. 
Upon-  the  ftranger  lamenting  that  he  had  no  money,  the 
prifoner  aiked  the  profecutor  if  Ac  had  any.    The  profecutor 


390  Cftovjr  C4i%ss./ 

fum  will  juft  do^*^  bid  ihc  puironer.  A  C9iu:h  wm  iilllMf 
dutdy  c»Hcd,  tnd  all  ihre^  were  driivpn,  to  the  pr^4tB(WK^r 
lodgings  at  ChelGta.  Tbt  ftr»frqut<kr  4nd  the  sftrgygpr  ^wofft 
into  the  hours  togiPther,  leaving  tfaf  .prir^neritf  t,h^.  tJoor^ 
The  profecutof  took  his  in^oey  fr9m  Iva  bmne^u.  p^t  k  \nto 
bt6  pocket*  «»d  returned  wi^h  tJiaiAfangf r  to  a  p«b|(ich:b«w6» 
in  thcFi>tc  FkMu  Chclfea,  kfpt  by  J<^n  Br<iwns/¥kmm 
they  again. mot  the  prifouefi  toho  kiAt  "  I  will  gtvf  you 
your  ihare  of  the  rifig»  if  you  will  be  ccmtent  till  to^noori^Mr/* 
't  he  profecutor  put  down  Twenty  Guineat  and  (oyr  Dou- 
bloons, which  the  (Granger  took  Up»  and  in  retom  fpave  iigm 
profecutor  the  ritig ;  defiring  that  he  wotild  foeet  hifi  mt  the 
fame  place  on  the  nest  mornbg  At  oineo'clock»  and  pro** 
mifing  that  he  would  then  return  the  Twenty  Guineas  and 
the  four  Doub*oons  to  the  profecutor,  and  alfo  One  Hun« 
circd  Guineas  for  hisihane  of  the  ring.  ThcLpfifoner  and  the 
ftranger  went  away  together.  The  profecutor  attended  the 
next  morning  purfuant  to  the  appoifitnient,  but  oeither  of  .the 
parties  caroe.     The  ring  was  of  a  very  triftiog  value. 

It  was  left  with  the  Jury  to  confider,.  Whether  the  pri- 
foner  and  the  other  man  were  not  in  concert  together;  and 
they  wece  of  opinion,  that  the  prifoner  was  confederating 
with  the  perfon  unknown  for  the  purpofe  of  obtaining  thi 
money  by  means  of  the  ring,  and  did  therefore  a<d  and  ailift 
the  perfon  unknown  in  obtaining  the  Twenty  Guineas  and 
the  four  Doubloons  from  the  profecutor.  They  accordingly 
found  him  guilty  of  ftealtng,  but  not  in  the  dweHing«l\ou(e» 
fubjed  to  the  opinion  of  the  Twxlv.£  Judges,  whether  it 
was  felony. 

On  the  firft  day  of  Michaelmas  Term  i  784,  all  the  Judgea^ 
except  Lord  M^rnxjifldf  afTembled  at  Lord  LougMorougX"^ 
Chambers,  to  conlult  upon  this  cafe ;  and  in  the  December 
SefTion  following  Mr.  Juflice  W^i/fe/  delivered  iheir  opinion 
at  tlie  Old  Bailey  to  the  following  ef&d :  All  the  Judges 
agreed,  That,  in  confidering  the  nature  of  larceny,  it  waa 
neceflary  to  attend  to  the  diflindion  between  the  parting 
with  the  pofletfion  and  the  partirg  with  the  property,  only  ;• 
that  in  the  firft  cafe  it  is  felony,  and  in  the  laft  cafe  it  is  not. 
Upon  the  circumftances  of  the  prefent  cafe  two  of  the  JudpM 
were  cf  (pinion,  that  the  Doubloons  were  to  be  conftdmA 
9iS  money,  and  that  the  whole  was  a  loan  on  the  fecurity  oi 
the  ring,  which  the  profecutor  believed  to  be  of  much  grealdi 
value  than  the  money  he  advanced  on  it,  and  therefore  lliit 
the  pofTeffion  as  well  as  the  property  was  patted  with:  lMit> 
iiine  of  the  Judges  were  clearly  of  opinion,  that  it  was  felony «' 
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for  they  thought  the  Twenty  Guineas  and  the  four  Dou- 
bloons were  only  depoflted  in  the  nature  of  a  pledge  till  thie 
half  of  the  Tuppofed  value  of  the  ring  was  paid  to  the  profe- 
cutor,  and  therefore  he  had  parted' with  the  property  only^ 
and  not  with  the  pofleflion ;  and  tliey  could  not  difttngui<h 
this  cafe  from  tie  King  v.  Patcif  tried  in  this  Court  before 
Mf.  JufttceC^AT,  in  Febfuafy  Seflion,  r78t,  and  fie  King  v. 
Fares,  in  September  Seflton  1779.  ^^  majority  of  tile 
Judges  therefbHe  were  of  opinion.  That  this  c$Se  had  been 
property  left  to  the  Jtiry;  aikl  that  the  prifoner  wasf^uiity 
of  felony.  ^ 

The  prifsKier  was  accordingly  tPtoiporteJ.       . 

R£X  «.  Davis« 

The  following  cafe^  on  tie'blaci  A0,  wasretervedbyMr. 
£4ran  PiRRYN^'at  Hereford  Summer  AiTizes,  i788»forthe 
opinion  of  the  Twelve  Juogbs. 

The  words  of  the  fiatute  are,  «  That  if  any  perfon  or  per- 
fons  fliall  wljulfy  and  nUdhi$ufy  (hoot  at  any  perfon  in  any 
dwelling«houfe>  or  .othtr.  pUce,  every  peribn  fo  offrndinfg 
ihall.be  deemed  guilty  of  .foloflfy»  «ad  fuffer  death  without 
the  benefit  of  dergy." 

The  Indid(i>ent  dated,  ^  that  James  Davis,  heitlg  tn  ill- 
^defigntng  and  diforderiy  perfbti,  of  a  wicked  and  malicious 
difpofition,  &c  Aft.  with  a  certain  piftd,  loaded  witbgun- 
'ptiwddr  and  a  leaden  bullet,  wbicfa  he  the  faid  James  I>avis 
in  his  righNhand  had  and  held,  he  the  faid  Jamas  DaVls  did 
wifawfiiifyf  fmlieiriijfyt  wnAffkfdmiJIyilnoot'M  <me  — ^*  ttc 

The  Queftion  was,  Whether  the  lAdiament  could  t^ 
ally  poflible  ccnAruSioft»  or  Tmplicatfon,  be  fupported,  the 
drawers  of  it  having  needed  to  purfue  the  vei^  words  of 
the  ftatote,  by  leaving  out  the  word  *^  toi^tff/'  and.iniert- 
ing  only  that  the  offence  was  committed  ''  unlawfully,  aialf* 
thufljy  and  felonioufly  ?** 

1  he  Judges  affembled  at  Lord  KenyofCs  houfe  on  2  2d 
February,  1 789,  to  confider  this  queftion,  and  the  point  was 
very  much  debated.— Some  of  the  Judges  thought  that  the 
word  wilful  was  implied  in  the  word  malicious  ;  but  a  great 
nKijority  were  clearly  of  opinion,  that  as  the  Legiflature 
had  by  the  fpecial  penning  of  the  Ad,  ufed  both  the  words 
•*  wilfully*^  and  <*  maUciwJly^*  they  muft  be  underfiood  as  a 
defcripcion  of  the  offence;  and  that  theomiflion,  in  the  pre- 
ferit  indidment,  was  fatal  to  its  validity. 

The  prifoner,  at  the  enfuing  Affixes,  was  ordered  to  be 
difcharged. 
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Jqhn*  Pake's  Case, 

•  This  cafe  was  reftrved  by  Mr.  Juftice  AJbkurJi  at  the  OM 
IBailey  in  September  Seffion,  •  1 7  79- 

-  The  prtfoner  was  ihdided  for  fteaiing  a  black  mafe,  the 
property  of  Samuel  FitKh.  It  appeared  in  evidence^  that 
Samuel  Finch  was  a  livery-ftable-keeper ;  and  that  thepri- 
foner  had  hired  th«  noare  of 'him  to  go  la  Sutton  in  Surrey 
f  nd  back  again,  faying  he  lodged  at  N^  25  in  King-ftreet, 
and  (hould  return  about  eight  o^clock  the  fame  evening.  He 
did  not  return ;  and  it  was  proved  that  he  had  fold  the  mare 

•  on  the  very  day  he  hacf  hired  her,  to  one  William  Holls,  in 
:*Smithfield-market ;  and  that  he  had  no  lodging  at  the  place 

to  which  he  hail  given  the  profecutor  diredions. 

The  Jury  found  that  the  fa3s  above  ftated  we^  true; 
*iand  alio  that  the  prifoner  had  hired  the  mare  with  a  fraudu>- 
lent  view,  and  intention  of  felling  her  immediately. 

The  queftion  was  referred  to  the  Judges,  Whether  the 

delivery  of  the  mare  by  the  profecutor  to  the  prifoner,  had 

-^o  far  changed  the  pofleilion  of  the  property,   as  to*  render 

the  fiibfequent  converfion  of  the  mare  a  mere  breach  of  truft^ 

•or  whether  the  converfion  was  felonious? 

The  Judges  were  unanimoufly  of  opinion.    That  the 

•  queAion,  as  to  the  original  intention  of  the  prifoner  in  hiring 

•  the  mare,  had  been  properly  left  to  the  Jury;  and  as  they 
.had  found,  that  his  view  in  fo  doing  was  fraudulent,  the 
parting  with  the  property  had  not  changed  the  nature  of  the 
pojftffion^  but  that  it  remained  unaltered  in  the  profecutor  at 
the  time  of  the  converfion,  and  that  the  prifoner  was  there* 

-fore  guilty  of  felony. 
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The  Trial  of  Renwick  Williams,  before  Mr. 
Justice  Buller,  at  the  Old  Baiiey,  July  8, 1790. 


CLERK  of  tie  arraigns. — Ren  wick  Williams,  hold  up  your 
hand.  You  (land  iodided  by  the  name  of  Ren  wick 
Williams,  for  that  you,  on  the  18th  of  Jaquary  lafl,  with 
.force  and  arms,  at  the  partfh  of  St.  James,  Weftminfter,  in 
the  King^s  highway,  in  a  certain  public  ftreet  there,  called 
St.  Jameses  ftreet,  unlawfully,  wilfully,  malicioufly,  and  fe* 
lonioufly,  did  make  an  aflault  on  Ann  Porter,  fpinfter*  with 
an  intent  to  tear,  fpoil,  cut,  and  deface  her  garments  and 
cloaths,  and  the  fame  day  with  force  and  arms  in  the  fame 
public  (Ireet,  wilfully,  malicioufly,  and  felonioufly  did  tear, 
ipoil,  cut,  and  deface  her  garments,  to  wit j  one  fiik  cloak » 
value  10s.  one  filkgown,  value  los.  a  pair  of  flays,  value  5s. 
-a  filk  petticoat,  value  5s.  one  other  petticoat,  value  5s.  a 
linen  petticoat,  value  5s.  and  a  fliiff,  value  5s.  her  property, 
part  of  the  apparel  which  (he  had  on  her  perfon,  againfl  the 
form  of  the  flatute,  and  againfl  the  King's  peace,  &c. 

Counfel  for  tic  Profecution. 
Mr.  Pi  GOTT,  Mr.  Shepherd. 


Counfgl  for  thi  Prifoner* 
Mr.  Knowlts. 


loc^ 
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Ann  Porter  fworn. 

Mr.  Shepherd.  I  believe,  Madnm,  you  live  in  St.  James't 
Street  ? 

Mifs  Porter,  Yc>,  Sir.  On  the  QucctiV  birth-mght,  I 
vrcnt  CO  the  Palace ;  I  left  the  palace  about  a  quarter  paft 
eleven,  and  came  from  thence  towards  my  father's  houfe, 

^  Who  was  with  you  ? 

J,  My  fifter  and  Mrs.' Mead. 

^  Pjd.xou,  on  th^t  jcvcjiipg,  ,ftje  the  prifpoer  at  |h^  hgr? 

J.  Yicii%S?r,  but  not  till  I  wasBtiny'owa  dobf.  . 

^  D:d  you  perceive  any  thing  remarkable  in  the  condaS 
,  of  your  fiHer,  or  the  lady  who  was  with  you,  before  yon 
came  to  your  own  door^ 

yf.  Yes,    Sir ;  my  fiftcr  defired  me  to  make  hafte,  and  we 
went  as  fall  as  we  CQuld^  Am  fiiid  foipething  elfe,  but  I  did 
not  didtnguilh  the  words.    'MyTifter  went  firft  to  the  door^ 
Mrs.  Mead  followed  her,  and  I  was  the  lad;,  my  fifter  went* 
fir  ft  to  ring  tlie  bell. 

^  Dtd  pny  thing  happen  to  you  at  the  door  of  your  fin 
ther's  houfe  ? 

J.  Yes;  juft  as  I  was  pafling  the  corner  of  tjie  rails,  I 
felt  a  violent  blow  on  my  hip ;  1  turned  round  to  fee  from 
whom  it  pttKreeded,  and  I  faw  that  man  ftoop  down. 

i^  Thatnwn? 

A.  Yfcs,  Sir,  that  man. 

^  Before  I  aft  you  any  other  qucftion  about  what  pafled 
thnt  time,  you  fay  it  was  that  man  I 

J.  Yes,  Sir. 

^  Had  you  ever  feen  him  before  ? 

A.  Yes,  three  or  four  times. 

^.  When  you  had  feen  him  before,  had  he  faid  any  thiii|( 
to  you  ?  ^ 

A.  Yes;  he  had. 

j^  Did  you  know  him  as  an  acquaintance  ? 

/.  I  know  no  more  of  him  than  walking  in  the  middle  ojf 
the  di»y,  he  infulted  me  and  my  fitters  with  very  grofs  ang    " 
indelicate  language ;  he  Walked  behind  me  and  muttercil,    * 

^  I  do  not  afk  you  to  repeat  what  he  faid  to  you ;  btn  Ik'  i 
what  manner  did  he  fpcak,  and  what  fort  of  languagcrf  \l 

A.  Very  grofs,  and  very  abufive.  •■^-:*i 

^  Had  that  happened  to  you  more  than  once  ?  '  -j 

yf.  Yes,  Sir,  three  or  four  times.  ••  >5 

^  At  the  times  when  he  accofted  you  in  that  way^ 
you  any  opportunities  of  obferving  his  perfon  ? 

A*  Yes,  Sir,  becauCt  \i  vi2l^  vn  the  day  time. 
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^  When  you  was  (landing  at  the  door  of  yoyr  father's 
houfe,  and  received  this  blow,  and  turned  round  and  faw  the 
ipan  (looping  down,  did  you  at  that  time  recognize  that  man 
to  be  the  fame  that  had  fpoken  to  you  ? 

A.  It  ftruckme  immediately  to  be  the  fame  man ;  I  knew 
bipEi  the  moment. 

§^  How  long  did  he  continue  at  your  father's  door  after 
he  gave  you  this  blow  ? 

A.  I  cannot  (ay.  Sir;  he  did  not  run  away :  I  was  very 
much  (hocked  at  the  fight  of  him ;  I  endeavoured  to  pafi 
on  the  fide  of  the  door;  I  felt  a  very  drange  fenfation,  and 
I  fancy  he  muft  have  palFed  at  the  (ame  time  I  did ;  he  ftood 
oppofite  to  me  and  (tared  in  my  face ;  be  walked  up  to  the 
top  of  the  fteps  on  the  oppo(ite  fide  of  ihe  door  1  was  of, 
^  Apod  ^s.clofie  Jto  me  as  ho  poflibly  could. 

^  Had  you  then  a  full  and  complete  opportunity  of  ob* 
{er^ring  hi&  face  ? 

^.  Yes,  perfcaiy. 

^  Look  at  him;  have  you. any  doubt  of  that  being  the 
perfon  that  (truck  you  the  blow  ? 

A*  No,  Sir,  I  have  not  the  fm^Heft  doubt;  I  could  not 
have  been  pofitive,  but  I  faw  him  three  or  four  times  be- 
fore ;  1  fuflFered  fo  much  from  the  infults  I  received,  that 
it  is  i»po(rible  I  could  be  millaken;  I  coul4  never  forget 
him. 

^.Tn  what  manner  were  your  cloathscut? 

A.  They  are  here  ;  Sir. 

^  Did  they  appear  to  be  cut  with  a  (harp  inftrument  ? 

A*  Yes,  a  very  (harp  one. 

^  How  long  after  this  circumftance  had  happened  to  you 
*did  you  next  fee  the  prifoner? 

4'  N^t  till  Sunday  evening  as  I  was  walking  in  the  park, 
the  13th  of  June,  with  my  mother  and  all  my  fitters;  Mr, 
Coleman  was  wiih  n^»4uvl  bis  brother  with  my  mother  and 
fifters. 

^  Did  you  fee  the  prifoner  ? 

yf.  Yes;  we  were  in  the  Mall,. and  he  paflfed  me  very 
clofe. 

^.  Did  be  meet  you,  or  pafs  you  ? 

A.  ile  niet  me,  and  pa(&:d  me  very  clofe ;  I  was  ftmck 
with  his  appearance ;  I  knew  him  the  moment  I  faw  him  ; 
I  was  very  much  agitated^  and  Mr.  Q>leman  a(ked  me  the 
nafOfi*  I  knew  him  themonent  I  faw  him;  I  turned  round 
10  look  at  him,  and  he  was  turning  back  to  look  at  me« 

^  When  was  the  next  time  you  faw  ))im? 
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A,  At  my  own  houre  that  evening ;  Mr.  Coleman  brought. 
him.  • 

^  Did  you  recognize  him  when  he  came  into  your 
hou  e  ? 

A»  I  was  in  fuch  a  (late,  1  \«ras^aTmt>n  infenfiWc.   • 

^  Have  you  had  fince  ihat  time  an  opportunity  of  feeing 
him  more  than  oqde,  and  of  recoHefting  whether  he  is  «r  is 
rot  the  mar  ?  .  . 

J.  I  wanted  no  recollefticn ;  Tknew  him  the  moment  I 
{aw  him;  I  kjiew  Mm  the  next  day  at  Bow-ftreet. 

^  When  you  faw  him  at  Bow-ftreet,  was  he  pointed 
out  to  you,,  or  did  you  know  him  as  foon  as  you  faw  bim? 

J.  I  knew  him  the  tnoment  I  faw  him. 

Mr.  Knowfysj  Prifoner^s  Counjel. —  I  do  not  wifh  to  aflc  you 
any  queftions  to  confufe  you ;  I  aflure  you  there  is  no  mail 
in  this  Court  that  feets  more  fincerely  for  the  pain  that  baf 
been  occafioncd  to  you  by  fome  perfon  or  other,  than  I  do ; 
I  muft.a(k  ypu  a  (ew  queftions  th^t  ate  necefl^ry  )o  my 
duty. — You  fay  you  live  in  St.  James's  Street  ? 

A.  Yes.  .  ' 

^  Yon  fay  only  with  one  fifter  and  Mrs.  Mead^  yott 
wcnr  tp  the  ball  room? 

Jl.  Yes,  Sir. 

^  As  you  were  coming  home,  how  far  was  you  from 
St.  James's,  before  your  fifter  fpoke  to  you,  telling  jou  to 
run? 

A.  A  few  doors  up  the  ftreet. 

^  You  fay  ybu  did  not  hear  what  your  fifter  faid,  when 
(lie  defired  you  to  run  ? 
'    J.  I  did  not. 

^  I  take  it,  that  it  flurried  you  a  little? 
'    J.  I  was  not  agitated  then ; '  I  ran  faft ;  I  thought  flie  ha^ 
fome  motive. 

^  Did  you  run  as  faft  as  you  were  able  to  run  ? 

A.  1  ran  particularly  fnft. 

i^  You  were  at  that  lime,  ladies  unprotcSed  by  any  gtn- 
tlcman  ? 

A.  Ye<*.  •*•■ 

i'^  Have  you  any  rccolleflion  at   the  time,  whether'the 
roor  was  opeuj  and  your  fifter  and  Mrs.  Mead  had  go^  it^), 
before- this,  happened  ?  .*^"  "^ 

■    A^  No,  Sirj^  the  door  was  not  open  till  after.       *    .  ^'-^  t 

^  I  think  you  defcribe  that  you  felt  a  pretty  violent ||iiiif|^ 
verv  violent  indeed  ?  'HSr'*^  "^^ 

^  A^  Very  much  fo.  '  ^^j 
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^  Before  you  felt  this  violent  blow  you  had  Qot  fccn 
the  perfon  whom  you  fuppofed  to  be  the  prifoner  ?  " 

A.  No. 

^  I  take  It  then  you  was  a  good  deal  alarmed  and  turned 
round  to  fee  from  whence  it  came :  did  not  the  blow  give 
you  a  very  fudden  alarin  and  flutter  ?  v 

A.  Yes,  it  did.  ' 

^  How  clofe  was  the  perfon  to  the  houfe,  at  the  time 
you  turned  round  ? 

A,  He  was  clofe  ro  the  rails,  and  as  clofe  to  mie  zi  he 
could  be. 

§^  In  the  middle  of  the  (Ireet ;  I  take  It  there  was  a « 
great  deal  of  light  ? 

A,  Our  houfe  is  furrounded  with  lights. 

^  Were  you  at  all  able  to  obferve  the  drefs  he  was  ill  at 
that  time? 

A.  I  know  he  bad  a  light  coat  on,  which  fell  acrofs  hi^ 
fhoulders ;  I  believe  he  had  another  coat  under  that. 

•^  Can  you  be  accurate  as  to  the  tiiiie  when  this  matter 
happened? 

A.  It  was  exaSly^  a  quarter  pad  eleven:  my  father  and 
two  friends  were  come  to  fetch  us :  I  was  rather  anxious 
as  the  Queen  retired  fo  early,  and  Mrs.  Meaddefired  meto 
look  at  my  watch,  which  I  did ;  that  was  while  we  were  in ' 
the  Ball-room,  the  in(lant  we  quitted  the  gallery ;  and  I  do 
not  think  it  was  above  five  minutes  before  we  got  to  bur 
door. 

^  All  the  other  times  you  had  feen  him,  it  was  in  the 
day  time? 

^. No;  once  I  faw  him  at*Ranelagh,  at  night,  while  we 
were  waiting  for  a  coach.  (Tie  cleat  As  produced.)  This  is  the 
gown  I  had  on. 

^  Was  that  rent  in  the  gown  the  efFe£l  of  the  blow  you 
received  ?  ' 

A.  Yes. 

^  You  can  put  that  m  a  wearable  (late  without  much 
diflSculty? 

A,  No,  Sir.  iXhe  Jhift  produced  wMch  was  cut) 

Mr.  Shepherd,  ^  Your  perfoo  was  hurt,  as  well  as  your 
cloathes  were  cut  ? 

A.  Yes,  Sir. 

^  Was  it  with  a  (harp  tnftrument  ? 

J*  I  did  Qot  fee  the  infirument,  but  it  nouft  be -a  (harp' 
inftrument. 

^  Was  the  ftreet  light  enough  to  diflinguiih  eviery^c^ 
f6a*i  hot  who  Aood  as  near  to  jou  a%  tVit  ^utQUtx  ^\&V 
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y.  Yes,  it  vfas  quite  light  enough.  ^ 

Sarah  Porter /worn. 

Mr.  Piggbt.  Witt  yoD  pleafe  to  Ibok  at  the  prlfoner  Stt  tlte 
bar ;  did  you  ever  fee  him  before  tht  iSth'Of  Jaiiilary  ? 

J.Yts. 

^  Wert  you  acquamttd  with  hlib  ? 

^.No. 

^  Where  then  have  you  feen  him  i 

J.  In  the  ftreet  at  different  times;  be  has  fblloilr^  tint, 
and  talked  to  me. 

^  Were  your  flfters  with  you  at  the  time  ? 

J.  Yes ;  my  elded  lifter,  and  one  of  tht  Othei^. 

^  In  what  manner,  I  do  not  mean  to  be  particular^  did 
Jie  accoft  you  ? 

jf.  In  walking  clofe  behind  me  with  his  head  quit^  Iteo- 
ing  over  my  Aioulder,  and  talking  the  moft  dreadful  Ult- 
guage  that  can  be  imagined. 

^  The  moft  grors,  fliockii^  langus^  ? 

J.  Dreadful. 

^  Have  you  ever  heard  any  other  fort  of  language  frott 
him  ? 

J.  No. 

^  How  many  times  might  you  have  feen  him  ia  thii 
manner  before  the  1 8th of  January? 

ji.  Four  times  he  fpoke.  I  obferved  him  particularly^ 
and  perfeSly  know  his  perfon. 

^  Did  you  fee  the  prifoner  at  the  bar  on  the  tSthcff 
January? 

J.  Yes;  at  the  bottom  of  St.  James's  ftireet;  at  abditt 
half  an  hour  paft  eleven ;  it  was  a  qoarttr  paft  eleven  wbfift 
we  left  the  ball ;  he  was  ftanding  with  his  back  towarda  me  {^ 
he  was  looking  down  the  ftreet. 

^  Are  you  furc  it  was  him  ? 

^,  Oh,'  I  am  certain  it  was  him ;  I  knew  liirn  before  I 
came  up  to  him ;  fome  chairmen  were  paflirg  by,  who  fmd^ 
3y  your  leave!  upon  which  he  ftarted  routid,  flai^ed  in  my 
face  and  looked  again,  and  faid  Oh,  oh4  and  intl^htty  g4¥C 
me  a  violent  blow  on  my  head,  the  back  part  of  my  hc^. 

^  Upon  that,  what  did  you  do  ? 

J.  I  requefted  my  fifter  to  run ;  I  faid,  Nancy,  for  OddV 
fake  makehafte,  dg  not  you  feie  the  wreich  Is  bthlnd  us  }  a 
pame  we  always  diftinguiftied  him  by. 

42,  Tlicre  was  ianoiYvtt  VaA^  viltli  >[qUv  1  undcrfland^  ili 
yon  all  rua?  -      ~    ^^  ' 
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A.  Yes,  as  fad  as  we  could ;  1  ran  firft  to  ring  at  the  (ioor; 
while  1  was  ringing  at  the  door,  I  turned  round  to  feeif  hfe 
vas  coming,  aqd  I  faw  him  run  pad  acroFs  the  (lable-jrard  ; 
he  was  cldfe  to  nly  fifler,  and  be  {looped  down  (  I  was  ter- 
rified, and  I  called  out  agfain;  the  words  were  half  littered, 
when  he  ftiftied  between  Mrs.  Mead  and  me,  and  I  law  hiqn 
flrike  with  the  greatell  violence,  and  I  heard  thefilkrem; 
his  hand  was  (hut,  I  obferved  particularly. 

^  Was  the  rtian  whom  you  faw  ftrike  in  confequence  of 
which  YOU  heard  the  gown  rent,  the  fame  man  who  h4d  (];K>ke 
to  you  in  the  ftreet  four  times  before? 

A^  Yes,  I  am  confident  of  it,  and  there  was  no  other  maa 
near ;  I  faw  him  perfisdly  ;  I  have  no  doubt  in  the  world; 
I  am  as  clear  as  I  am  of  any  thing. 

a.  Was  there  fufficietit  light  to  enable  you  to  dlfcover  his 
pcrfon? 

A.  The  ftreet  was  very  much  illuouhated. 

^  What  ftatedid  you  find  your  fifter  in  ? 

A,  My  fifter  followed  me  in ;  I  ran  as  faft  as  I  could,  and 
I  turned  round,  and  he  was  on  the  thre&old  of  the  door; 
our  paflfage  was  very  light,  which gave.me  particular  oppor- 
tunity of  feeing  him  perfeQIy. 

§^  When  did  you  next  fee  him? 

A.  I  faw  him  the  week  before  he  was  apprehended,  go 
down  St.  JamesVftreei ;  I  was  fitting  at  work  at  the  front 
window,  and  my  fifter  was  ftanding  at  the  other ;  I  was  (b 
CKcefTively  terrined,  that  I  faid.  Good  God,  Nancy,  look 
over  the  way!  and  (he  immediately  faid,  There  is  the 
Wretch  that  wounded  me.  We  fent  two  men  after  him» 
but  they  unfortunately  followed  another  man. 

^  When  you  went  to  Bow-ftreet,  did  any  body  point 
him  out  of  the  crowd,  or  did  you  yourfelf  feled  him  ? 

A.  Sir  Sampfon  Wright  defired  me  to  look  round,  and  I 
pointed  him  out  dire^y:  he  was  ftanding  indifferently 
among  the  crowd,  and  I  pointed  him  out. 

^  Upon  looking  at  the  prifoner  at  the  bar,  have  you  the 
fmalleft  doubt  that  the  prifoner  is  the  pcrfon?. 

vf.  If  I  had  any  (hadow  of  doubt,  I  would  not  have  fwOrn 
tb  him ;  but  I  am  certain  of  it. 

Mr,  Kno'Tvlys,  ^  I  believe  you  know,  in  point  of  faf^, 
that  there  is  another  indidment  againft  the  prifoner,  at  your 
lifter's  profecution,  for  cutting  her,  is  there  not?  * 

yf.  Yes. 

Rebecca  Porter  fworrim 

Afr.  Shepherd.  ^  You  are  the  lifter  of  the  t  viro  U^  Vwx«S5w>. 

A  Yw. 


«. 
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§.  You  were  not  ^ith  your  fifters  at  the  Baii-roooi  oo 
Ihc  i8th  of  January? 

J.  No.     I  was  not. 

^  Did  you  ever  fee  the  prifoner  at  the  bar  before  f 

A.  Yes,  I  have  feen  him  feveral  timet. 

SI  Did  you  ever  fee  him  any  time  when  he  was  with  your 
fifler? 

J.  I  faw  him  once  when  I  was  with  my  fifter  Ann. 

^  Did  you  ever  fee  him  accoft  your  fifter  ? 

J.  Yes,  he  accofted  us  both  that  time. 
\^  1  do  not  a(k  you  to  exprefs  it,  but  what  fort  of  con- 
verlation,  what  fort  of  language  did  he  make  u(e  of? 

A,  The  moft  horrible  I  evet  heard  in  my  life. 

$.  Are  you  fure  that  the  fame  perfon  who  aocoft^  your 
fifter  Ann  is  the  prifoner  at  the  bar? 

A.  Yes,  I  am  fure  of  it ;  1  have  not  the  leaft  doubt^  Sir. 

Martha  Porter  fwom, 

Mr.  Piggot,  Look  at  the  prifoner  at  the  bar ;  did  you  ever 
fee  that  man  before  ?    . 

A.  Yes,  Sir,  fcvcral  times;  the  firft  time  I  ever  law  him, 
my  fiftcr  Ann  was  with  me ;  he  accofted  her. 

^  In  what  manner  did  he  accoft  her  ?  I  do  not  wifliyoa 
to  Itate  the  words  he  ufed. 

A.  In  the  moft  horrid  manner  pofttble. 

i^  Then  you  heard  the  words  he  ufed  ? 

A,  Yes,  Sir,  and  very  dreadful  woids^they  were. 

i^  Have  you  any  doubt  that  i»  the  man  that  ftands  there? 

J.  No,  Sir,  I  am  poHttve  that  is  the  man  ? 

^  Did  you  fee  him  at  Bow-ftrect,  at  the  time  he  was 
apprehended  ? 

jf.  Yes,  I  did. 

:^  And  you  are  pofiiive  that  is  the  man? 

jf.  Yes,  Sir,  I  am  very  pofitivc. 

yohn  Coleman  fwom, 

Mr.  Shepherd,  ^.  Do  you  ren.cmhcr  being  with   Mill 
Porter  on  the  i3rh  of  June  laft,  in  St  Jame^'^  Parky  ta  tiiB* 
evening  ?  v 

A.  Yes;  1  perceived  her  very  much  asrirated,  and  flie 
told  me  the  Wretch  had  juft  pafled  her;  ihe  poimq^? Ua- 
out  tome.  Til"-. 

jj^  Was  that  the  pt?^fon  flic  poitited  out  to  yaaf  ...:*5j 

A,  That  was  the  perfon;  1  folldwied  him,  and 
exceedingly  faft  ;  t  f^Rowed  hin>  ou^of  the  Park^ 
of  Spring-JQatd^tii^CiaitV - Vft  vi9)(«i(&  to'VaM*«iiil| 


ReNWICK    'Wit  LI  a  MS.'  40i 

ralty;  he  pafled  down  the  Admiralty  paflfage;  then  he  per- 
ceived I  was  following  him  ;  he  looked  up  at  a  houfe,  and 
then  turned  round  and  faw  me :  I  am  very  Aire  he  faw  I  was 
following  him ;  he  walked  to  the  bottom  of  this  paflage, 
and  walked  up  Spring  Gardens  again ;  then  he  went  alonjf 
Cockfpur-Street,  into  Pall-Maii. 

^  At  whatdiftance  might  you  follow  him? 

A,  I  fuppofe  a  number  of  times  it  was  not  a  yard,  fome-* 
times  four  or  five  yards ;  he  went  up  St.  James's-Street ;  therf 
I  overtook  a  gentleman,  an  acquaintance  of  mine,  and  hit 
went  with  me,  and  we  went  up  to  the  top  of  St.  JamesV- 
Street,  he  croffed  over  by  the  W hi te-Horfe- Cellar,  and  went 
down  by  the  Duke  of  Devonlhire's  wall ;  then  he  went  into' 
Bolton-Street,  and  knocked  at  a  door,  and  went  in;  in 
about  five  minutes  he  came  out ;  I  immediately  followed 
him ;  he  went  down  St.  James's -Street  again,  and  knocked 
at  the  door  of  a  china-fliop;  I  was  at  the  ftep  of  the  door^ 
the  fame  time  that  he  was ;  a  man  fervant  came  down  to  the 
door ;  he  a(ked  fome  quedton^  I  do  not  know  what ;  the 
fervant  was  going  to  (hut  the  door,  I  prevented  him  front 
fhutting  the  door ;  the  prifoner  was  then  in  hearing,  and  I 
aiked  the  fervant,  who  open^  the  door,  whether  he  knew 
the  pcrfon  who  knocked  at  the  door  juft  now ;  he  faid  no, 
he  did  not  know  him:  I  then  followed  him  up  St.  James's- 
Street  and  Bond-ftreet.  I  did  every  thing  that  laid  in  my 
power  to  infult  him,  by  walking  behind  him,  walking  be- 
fore him,  looking  at  him  .very  full  in  the  face,  making  a 
noife  behind  him ;  he  would  not  take  any  infult ;  he  never 
faid  a  word ;  i  followed  him  behind,  and  I  behaved  in 
this  kind  of  way,  (peeping  over  his  (boulders,  and  making 
a  clapping  with  my  hands),  and  I  was  going  to  knock  hinrr 
down  once  or  t^Yice ;  he  croflTed  Oxford-Road,  and  went  into 
Vere-Street ;  he  knocked  at  a  door  there  which  had  a  bill 
againft  the  (butter;  it  was  a  (hop,  and  a  bill  againft  the  door ; 
I  do  not  recoiled  what  was  the  bill ;.  I  there  fpoke  to  him/ 
I  was  leaning  on  the  rails ;  in  a  very  impertinent  manner  I 
told  him.  Sir,  this  is  an  empty  houfe:  hd  faid  no,  it  wa# 
not,  for  he  knew  the  people  very  well,  their  namearwere 
Pearce,  and  he  knocked  again,  but  nobody  came  t^  the 
door ;  from  thence  he  went  into  Somh-Moltoti-Street,  be 
knocked  at  the  door  of  Mr.  Smith.  I  was  behind  him^jvery 
dofe  indeed.  I  a(ked  Mr.  Smith  to  fee  the  prifoner  ;^  Mr. 
Smith  introduced  me  to  the  prifoner  in  the  dark  in  the  front 
parlour,  he  defired  I  would-  ^alk  inrto  the  parlour;  I  began 
to  make  an  applogy  for  my  rude  behaviour  to  this^ntle- 
mtn,  and  I  toW  him»  I  thought  Vt^m  q&^  W&i-ti^v!^ 

V9L.  I  DA  »^^ 
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any  notice  of  my  maaner  of  proceeding:  I  told  luai»  I  bod:- 
come  to  a  refolutloq  to  know  bU  addrcfi^  and  woirfd  giv0^ 
hun  mine;  he  iaid  he  thought  it  was  very  proper  that  ( 
tbould  afCgo  fome  icafon  for  my  wifliing  to  know  his  ad- 
dreft  \  I  did  not  know  what  reafon  to  affign  ;  I  waa  a  littk 
agitated ;  I  did  not  like  to  fay,  Sir^  you  are  fuppofed  to  be- 
this  Monfter ;  and  I  told  him  at  laft  th^tt  he  had  infiilted 
Cmbc  ladies  that  I  was  very  intimate  with»  who  had  pointed 
bun  out  \fi  me»  and  as  far  as  lay  in  my  power  I  woubl 
bave  fa.tis&aion  for  that  infult;  he  faid»  Qoqd  Godl  I  De- 
nver iofuited  a(iy  ladies  in  my  life;  I  told  hini  I  was  not 
fure  h^  was  the  man,  but  he  muft  favour  the  ladies  with  r 
iight  of  hini ;  Mr.  Smith  faid«  that  I  talked  very  fair,  and 
that  he  thought  it  was  very  proper  to  give  his  addrcfa  to 
Hoe :  Nfr.  Smith  wrote  my  addrefs,  and  then  the  prtfoner^ 
•*  Mr.  Williams,  N^  52.  Jcrmyn-Strcet."  I  faid,  WillUros, 
Wiliiaipsy  I  have  fome  recolledion  of  you  ;  I  think  I  know, 
you;-  he  faid,  I  know  you  too,  and  he  ^flued  if  I  was  noC 
introduced  at  a  ball  in  Bond-Street  to  which  he  belonged.;. 
I  told  bim  no,  but  I  recoiled  being  introd^iced  to  a  Ii|tl0 
aflfembly  that  he  had  belonged  tO;  I  (aid.  It  is  ve^y  odd  I 
(bould  follow  you  fo  long  and  not  know  yon  before;  he  faid^ 
It  is  very  odd  I  ihould  not  know  you ;  we  went  contrary 
ways;  I  went  up  Souih-Nfolton-Street,  and  he  went  down 
South*  Molton-Street. 

^  Did  you  go  to  N^  52,  Jcrmyn- Street? 

J.  No,  I  did  not ;  I  walked  down  Bond-Street,  and  I 
confidered  within  myfelf  that  I  had  aded  very  improperly  iq  , 
letting  him  go  ;  I  overtook  him  in  Piccadilly  near  the  top  of 
St.  JamesVStreet;  he  faid  to  m«>  We  meet  again!  i  faid» 
We  do  meet  again  :  walking  down  St.  JamesVStreet,  I  faid^ 
Good  Godl  Williams,  I  do  not  think  you  are  the  perfoii 
I  took  you  for;  if  you  will  give  the  Ladies  an  opportunity 
of  n^<:ing  you  this  evening,  it  will  be  better:  he  Aid,  It  b 
late ;  I  faid,  It  is  Iste,  but  it  is  not  far  from  here  where  tfat 
Ladies  live  :  we  walked  down  St.  James's-Street,  nearly  op* 
pofite  Mr.  PorUT^s  door*;  I  then  aflced  him  to  crofs  rha 
way;  we  were  crolllng  over  the  way  together;  nobody  waa 
with  me  but  tho  prifontT,  and  my  brotiier  was  crofliog  the 
way  with  the  two  Mifs  Porters;  we  went  up  to  Mr  P^ir* 
tet 's  door ;  I  dcfired  the  prifoner  to  walk  in  ;  ht  lookad;i|| 
the  houfe  and  fnid,  Good  God  I  this  is  Mr.  Porter's.  I  AM» 
Yei;  I  introduced  the  Gentleman  to  the  Ladies  in  thf  fi^^ 
lour,  and  two   of  the  Mifs  Porters  immediately  Ui^/H 

.     ♦  Mr.  Partsf  kptfk  ihc  Houfe  called  ^no^^  BagAJOj  ia  St.  JaaBC|*s^|f — "* ' 
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away:    that   was  Mifi  Sarah  Porter  and  Mi f«  AnnPortcr^ 
exclaiming,  "  Oh,  ray  God  !  Coleman,  that  is  the  wretpb/* 

^  Did  you  fay  any  thing  when  you  introduced  bim  ^ 

jf.  No,  Sir. 

^  Before  they  exclaimed  in  this  way,  and  ^nted  awajr* 
had  you  particularly  pointed  him  out  as  the  oiao,  or  l|ad^you  ' 
only  introduced  h\m  into  the  parlour?  '  ^ 

J.  No,  I  defircd  him  to  walk  in. 

<^  How  did  the  prifoner  coadu&  bimftlf  atthe  titnetiiej  i 
fainted  away?  -  ^ 

J.  He  did  not  conduft  himfelf  in  any  particular  way.;  I 
thought  he  pof&fTcd  very  great  refplutioo  in  caCir  he  wasth» 
guilty  man. 

^  Did  he  fay  or  do  any  thing  when  the  Mifs  Pinters 
cried  out.  That  is  the  wretch  ? 

J.  He  faid.  The  Ladtea  behaviour  is  extrenKljr  odd  f  he 
fatd.  Good  God  I  they  do  not  take  me  for  the  pcrfon  ai)out 
whom  there  has  been  fo  many  publications?  I  aofwered. 
It  really  is  fo,  Sii ;  I  da  not  cccolleft  he  i^ade  af^y  anfwer 
to  it. 

•^  How  long  did  he  day  there? 

J.  He  was  ther^  an  hour;  Mifs  Porter  thought pnoper  to 
fend  for  fome  ladies ;  I  beard  him  fay  once  or  twice  that  the 
ladies  were  prejudiced. 

Court.  ^  What  anfwer  did  he  give;  or  did  he  give  any 
when  yoq  laid  it  really  was  fo?       ' 

ji.  I  do  not  think  he  faid  any  thing;  I  cannot  fay ;  I  did 
not  make  any  particular  obfervation. 

Crofs'  examined  by  Mr,  Knowfyj.  When  you  gave  your  rta- 
fons  for  wanting  hii  addrefs,  be  gave  you  an  addrefs  wber^ 
he  was  to  be  found  ? 

A.  Yes. 

^  When  he  got  to  Mils  Porter's  he  was  not  at  all  embar*' 
raffed?, 

'd.  Kot  in  the  leaft. 

Patrick  Macmanus  fworn, 

Mr.  Pigg^-  ^  Did  you  ever  fee  the  prifooer  at  the  Vtr  ? 
J.  Yes. 

^  Where  did  he  lodge? 
-^*  In  Bury-Street,  Jermyn-Street. 
^  At  what  houfe? 
j^  At  the  George  publtc-houfe. 

j^  What  lodging  had  be  there  ?  '  .        / 

J.  It  was  a  room  where  there  were  two  beds^^  'ao3  a 
little  room  parted  <»flF/  and  in  that  '^dMttli*  ^ia*  iciri^i^^ 

Dda  "^^^ 
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bed,  but  there  was  no  way  in  but  through  the  two-feddeit 

room. 

^  What  fort  of  a  public-houre  ? 

A'  I  believe  they  are  good  people. 
-    §^  Did  you  fearch  his  lodging  } 

if.  Yes ,  in  the  lodging  I  found  thefe  two  articles  in  m 
box  J  which  I  underftood  had  been  opened  the  day  before  by 
fomebody  elfe. 

S»  Did  you  find  any  doathi  ? 

A.  They  are  here ;  a  coat,  a  hat,  and  a  pair  of  fiiort  boots. 
I  (hewed  him  thefe  cloaths  found  at  his  lodgings,  snd  he  faid 
they  were  hb;  the  coat  is  lapelled;  I  have  feenhim  myfelf 
in  this  coat  before. 

Mr.  Knowfys.  S'  You  fay  that  the  lodging  was  not  a  dear* 
one ;  the  people  were  good  ? 

^.    As  good  as  any  that  keep  a  public  houfe. 

^.  That  is  a  cbfe-bodied  coat  ? 

^.  Yes. 

S'  Is  it  a  coat  to  wear  over  another  ? 

A,  No,  I  think  not. 

fury.  It  is  not  a  furtout  coat,  certainly. 

Courf.  What  number  was  it  ? 

yf.  I  do  not  know  the  number. 

^  Did  you  ever  hear  the  prifoner  fay  he  lodged  ther<^  ? 

A.  I  did. 

Mr.  Knowlys.  On  fearching  the  lodging  of  the  prifoner  did 
you  find  any  cutting  inftruments  ? 

A.  No,  Sir. 

Court,  I  want  to  know  whether  the  direftion  he  gave» 
N**  52,  Jermyn-Strcet,  might  apply  to  the  houfe  in  Burj- 
Street.     Where  did  the  mother  live? 

A.  In  Duke- Street,  which  goes  out  of  Jermyn- Street.  . 

^  Whether  a  direSion,  N**  52,  Jermyn  (Irect,  might 
carry  a  man  to  that  houfe  in  Bury-ftreet,  which  goes  onif- 
of   Jermyn-ftreet,  in  order  to   fearch  for  any  perfon  thcf 
wanted  ? 

A.  I  fliould  not  look  for  it  in  Bury- Street. 

Court.  Macmanus's  evidence  is  perfeQIy  irrelevant  to  Cht 
cafe,  as  to  this  circumflance,  whether  the  reiidence  of  flie= 
prifoner  dees  or  does  not  correfpond  with  the  card  given  tvt 
Coleman. 

Court  to  Coleman,      Was  that  addrefs  which  the  prifbaer 
gave  you  in  writing,  one  that  he  wrote  down  after  yon  ^MuA-\ 
for  his  addrefs,  or  had  he  It  ready  written  befofe  ?        ''^i'^^S 

A,  Mr.  Smith  wrote  if.  .  .        n? 

^  By  hit  dirt&Aoii'i 
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A.  Yes,  ray  Lord. 

Mr.  Tomkins,  Surgeon^  fu»$rn.  . 

Mr.  Shepherd.  ^  I  believe  you  attended  Mifs  Ann  Porter 
after  (he  was  hurt  ? 

A^  I  did. 

^  From  the  nature  of  the  wound  which  (he  had,  muft 
it  have  been  made  with  a  (harp  inftrument  } 

A.  A  very  (harp  inftrument. 

^.  Did  you  examine  the  doaths  ? 

A.  I  did ;  I  examined  the  gown,  which  was  con(iderab1y 
cut,  and  the  petticoat  too;  1  am  not  Aire  whether  I  faw  the 
fiiifr ;  I  believe  I  did  not. 

J^  Did  it  appear  to  be  done  with  the  fame  inftrumen^^ 
and  at  the  fame  time  ? 

A.  Certainty. 

^  How  deep  was  the  wound  ? 

A.  The  firft  part  of  the  wDund  was  only  through  the  (kin, 
the  middle  part  was  at  leaft  three  or  four  inches  deep,  and 
then  it  run  about  three  inches  more  through  the  &io  only. 
The  whole  length  of  the  wouod  was,  I  believe,  betweea 
nine  or  ten  inches. 

Mr.  Knowlys.  :^  Whether  a  cut  with  a  (harp  inftrumentp 
merely  to  cut  the  doaths,  would  have  wounded  fo  deep  as 
that  ? 

if.  That  I  do  not  know ;  it  muft  have  been  with  great 
violence  ;  part  of  the  blow  was  below  the  bow  of  the  fiays  ; 
if  nor,  it  would  probably  have  pierced  even  the  abdomen. 

Mr:  Knowlys  to  Macmamu.  You  called  at  his  mother'^s 
houfe  ? 

A.  Yes. 

^  Was  not  it  the  comer  of  Duke-Street,  and  Jermyn- 
Strcct  ? 

^.  Yes. 

J^  Was  it  No.  52? 

A.  I  do  not  know  ;  it  is  a  perfumer's  (hop. 

Court.  In  which  ftrcet  was  the  door  of  the  mother's  houfe  ? 

A.  I  went  in  at  Jermyn- Street;  I<fonotknow  whether 
4  here  was  any  other  door  or  not. 

Prifoner*s  Defence* 

My  IxMtl,  and  Gentlenf>en  of  the  Jury,  I  flsnd  here  an 
objed  deferving  your  moft  ferious  attenribn  andcom^%ffiisyBk\ 
from  oonfcions  innocence  of  the  very  (hodkvA^  icc(iW\Qsci% 
mui^tgmtt  me,  I  canpot  but  hope  tbat  ViQl  %tA  x^a»?i  "^v* 
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h?'d\  minds  will  have  reafon  to  comiliHeftkte  tnj  fitiifthOD« 
and  mud  ft-el  foe  deferving  pity  a^nd  compaflion.  I  ad- 
mit in  jiiftice  that  I  ihonld  have  expertenced  the  hardihips 
I  have  fufferod  in  the  procefs  of  the  law  againft  mt^  t«l{  my 
'innocence  could  be  proved;  but  while  I  revere  the  law  of 
my  country,  which  prcfumes  every  man  to  be  innoceit  till 
proved  ^uiliy,  ytt  I  muft  reprobate  the  cruelty  with  which 
the  Public  Prints  have  abounded,  in  the  mod  (candaloos 
paragraphs,  containing  mallcioiis  exaggerations  of  the  charges 
preferred  fo  much  to  my  prejudice,  that  T already  He  under 
premature  ccnviQien,  by  an  almoR  univerral  voice.  I  chear- 
tully  refign  my  cafe  into  the  hands  of  thia  tribuiuil,  and 
'which,  I  trnft,  will  not  fufFer  the  fate  of  a  fellow*creatufc 
to  he  determined  by  popular  prejudice.  I  rtft  my  cafe  tothe 
decifion  of  an  F.r.gliih  Jury;  and,  in  hopes  Qf  being  able 
to  eftabliih  my  innocence  in  your  opinion,  I  mod  fieriouflf 
appeal  to  the  Great  Author  of  Truth,  that  I  have  the  Arofweil 
affeclion  for  the  happiness  and  comfort  of  the  fuperior  part 
qf  this  creation,  the  fair  fcx,  to  whom  I  havct  in  every  cit- 
cun^ftancc  ihaf  occurred  in  my  life,  endeavoured  to  render 
aiTiftance  and  proicGion.  I  nave  nothing,  my  l^ord  and 
Gentlemen,  further  to  fay,  but  tliat,  however  ftrangt  aiJ 
aggravated  il.i?  cafe  may  appear  to  you,  I  folemnly,  and  with 
the  utmoft  finceritv,  declare  to  you  alt,  that  thi^  profecu- 
tion  of  me  is  founded  in  a  dreadful  miftake,  which  I  faoM 
the  evidence  1  (hall  bring  will  prove  to  your  fatisfadion. 

WlTKESSSS    FOR    THE    PrISONJKI^. 

^marvel  Mitchell  fivcm,     (I'he  ivifncfs  being  a  fireigner   m 
inter pYkter  warfworn.) 

Mr.  Kno'w/yt.  §^  What  bufinefs  are  you,  and  where  do 
you  live? 

v/.  A  flower-maker,  in  Dover-Street,  Piccadilly. 

i^  Do  you  know  the  prifoner? 

^.  Yes.     Between    eight  and  niae  months   he  'worked 
with  me. 

^  Was  he  at  work  with  you  on  the  Queen'a  birtli-4arf 
Ihci  8th  of  January?  •'^-T-i' 

"'^.  Yes.  He  worked  from  nine  in  the  n^ornipg  till-Mf^ 
heretu-ned  at  half  itter  two,  and  worked  till  twelve  at  nigbc; 
and  then  alter  that  he  fupped  with  me,  and  ftaid  till  half 
after  twelve;  we  ufually  ODlJ||Krorked  till  nine  o*clocki 
that  day  we  worked  till  twelve  \  we  fupped  at  tvctod;,; 

^  Are  you,  or  are  you  not  fure,  that  ihc  priMMT 
at  work  all  that  \\me«  bqm  h%lC\;%ft  two  till  luMii 
you  went  to  (uppti  ^  ^^^ 
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'  jI,  Yw. 

^  At  what  time  did  the  prifoner  <^uit  your  {KHife  ^ 
'-.#.  At  half  ptft twelve  at  fntdntghk. 
'    §.  If  lie  was  aUent  any  fpace  of  time,  muft  you  have  db^ 
ferved  it  ?       . 

J,  I  ihould  eertainly  have  perceived  it,  and  lak^  notice 
of  it. 

^  How  many  perfoiu  were  there  employed  in  the  houfe 
with  you  ? 

J.  Myfelf,  my  fifter,  two  work-women,  Mid  th^  pri- 
foner; the  work- women  lodged  at  the  houfe. 

J^  What  charaSer  h  (he  prifoner  ? 

^.  I  can  give  htm  the  bed  charader  a  man  can  have. 

^  Did  he  behave  with  civility  and  good  nature  to  the 
young  ladies  that  worked  with  him  in  the  houfe  ^ 

ji.  Always  perfefitly  well ;  no  reproach  at  all  to  the  man  ; 
there  were  two  people  that  were  at  work  that  day,  did  ab- 
fcnt  thcmfelvcs  two  or  three  times,  one  went  but  at  e^ven, 
and  the  women  went  out  at  half  after. 

Mr.  Pigott.  ^  How  long  have  yoa  been  in  this  oounltry  ? 

^.  Alm.oft  fouf-Tcars, 

^  Have  you  the  whole  of  the  houfe  iti  Dover-SCreet, 
Piccadilly  ? 

j4.  Only  the  ground-floor. 

^  How  long  have  you  known  the  prifoner  ? 

'^. .  I  do  not  exadly  recoiled  when  he  firft  came  to  me ;  it 
V99  either  in  November  or  December :  be  oflFer^  himfelf  to 
me  to  work. 

^  Nobody  introduced  him  ? 

J.  No. 

^.  You  took  him  in  that  way.-*What  does  yonr  family 
on  this  ground-floor  confift  of  ? 

^.  Myfelf,  my  fifter,  and  two  work-won[ien  I 

§j  Who  are  the  people  that  work  at  thefe  artificial 
flowers  ? 

if.  Three  women. 

^.  Does  any  man  work  at  this  artificial  fldwer-work^  ex- 
cept the  prifoner,  at  your  houfe  f 

if.  I  have  one  man  to  cut  but  the  flowers ;  that  wu  the 
man  that  went  out  at  eleven  o^clock  the  f^me  ni^ht;  the 
other  went  at  half  an  hour  after. 

'    i^  Then'  th^re  is  no  other  man  who  worked  at  the  trade 
but  the  prifoner,  the  tther  three  being  womdo.~A>  whiit 
Isihir  in  the  evening  did  they  generaHy  leave  the  work^ 
*  A.  At  nine.  ' 
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^  How  manj  times  in  the  jeir  may  Jon  have  wotkiod  till 
twelve  at  night. 

^.  We  were  verr  full  of  bufinefsfor  about  a  forrnighc  be- 
fore this;  commi:lions  from  Ireiand ;  and  the  phfoner al- 
ways worked  extra  hoisrs   with  the  reft. 

^  Do  you  mean  to  fay  that  every  evening  for  foortcen  • 
diy%  before  this  you  worked  till  twelve  at  night  ? 

^.  I  cannot  Uy  every  day  for  the  preceding  fortnight^  but 
every  dv/  for  the  I  all  nine  days, 

^.  \Vhat  day  of  the  wetk  was  the  Qtieen's  birth-day  ? 

-^.  On  Mondty. 

^  What  ;ime  d\d  you  go  home  that  day  ? 

yf.  I  returned  home  about  fix  in  the  eveaing. 

i;^  What  time  did  ycu  go  ou.  r 

-'/.  About  three  o'clock. 

5^  Had  you  no  curiofity  after  fix  o'clock  to  go  out  that 
evening? 

^:  1  could  nor,  for  a  commiflion  from  Ireland  demanded 
my  atrerdance  at  home.  '  • 

j^  'J  hei)»  having  this  extraordinary  worky  how  came yoa 
to  indulge  your  curiofiry  in  going  till  fix  o'clock  ?  , 

J.  1  he  extraordinary  order  came  to  me  afrer  I  came 
hoir.e  at  fix  in  ihe  evening;  it  was  an  order  for  a  lady's 
gown,  which  prelTed  me  particularly. 

^  Then  that  was  the  reafon  for  working  till  twelve  at 
night  ? 

if.  Yes ;  becaufe  it  was  a  work  that  was  to  be  finifhed  ; 
and  I  promifcd  to  do  it  againft  the  next  morning,  for  whic^ 
leafon  I  kept  the  prifoner  fo  late. 

j^  For  whom  was  that  gown  ? 

A.  For  Mrs.  Abington. 

^  Who  brought  it  ? 

A,  Mr.  Jerfo  :  he  is  a  Frenchman. 

J^  What  is  he  ? 

J.  He  is  a  merchant  of  modes.  -^.. 

J^  Where  does  he  live  ? 

A.  1  think  it  is  in  Caftle- Street,  Leicefter-Fields. 

^  When  was  this  gown  to  be  got  ready  ?  :^ 

-^1'  There  was  no  determined  time,  but  as  foon  as  pof* 
fible.  :!  delivered  it  between  ten  and  eleven  the  neat 
mornirg.  "  j^; 

•^  Had  nope  of  your  working  people  gone  out,  led  by 
the  auradions  of  the  day,  in  thecourfeof  the  day  ?      *.     ^/ 

J'  The  three  Fnglifli  women  went  out,  becaufe  I  wassw 
apprifed  of  this  order.  ? 

^.   S'  1  hen  the  thre^  Engliih  women  did  not  affift  ia  ^tfaiM;  a: 

Ik 
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jf.  I  gave  them  leave,  at  one  o'clock,  to  \fitvt  work  for 
that  day,  and  to  come  the  next  morning. 

j^.  'What  time  did  the  three  EngliQi  women  com^lMBnie.? 

jf.  They  did  not  come  back  that  day.  *     >•■•  j 

^  Who  then  did  work  at  this  gown,  after  the  prder^ 
came  in,  till  twelve  at  night  ?  "1 

4'  The  prifoner,  my  filler,  and  two  work- women  wbO' 
lodge  in  the  holife. 

^  Where  did  the  prifomr  dine  that  day  ? 

J.  I  do  not  know. 

^  Did  the  prifoner  ufually  eat  in  your  houfe?       ;  / 

A'  Whenever  I  employed  him  beyond  nine  in  the  even* 
sng,  he  then  ufed  to  fup  with  me;  but  never  except  there 
vas  extraordinary  work,  and  I  wifhed  to  have  his  af- 
fiOance. 

^  Did  the  prifoner  then  work  conilantly  at  this  work  in  ' 
your  houfe? 

jf'  The  prifoner  never  came  to  my  houfe  but  .to  work 
only 

^  Did  he  conftantly  work  at  your  houfe  ? 

^'  During  the  eight  or  nine  months  that  he  worked  with 
me>  he  never abfented  himfelf,  and  I  do  not  recoiled  giving 
him  leave  above  once  or  twice* 

$.  What  were  the  whole  number  of  hours  in  the.  day. 
which  the  prifoner  during  this  eight  or  nine  months  worked 
conilantly  at  this  flower- work? 

jf.  From  about  nine  in  the  morning,  till  after  one  in  the 
afternoon  ;  and  after  dinner-time  till  nine  at  night- 

^.  Then  during  all  thefe  eight  or  nine  months,  from 
nine  in  the  morning  till  half  paft  one,  and  again  fronri  two 
till  pad  nine,  the  prifoner  at  the  bar  never  was  in  the 
ftreets  ? 

J.  No,  only  with  the  exception  of  one  or  two  times  that 
I  gave  him  leave  to  be  abfent,  he  never  was  in  ther  ftreets, 
unlefs  it  was  on  commiiTions  which  I  had  given  him* 

^  Did  you  ufe  often  to  fend  hinxout  on  errands? 

J'  Not  above  orice  or  twice  in  all  that  time,  as  I  beliete* 

^  What  time  at  night  did  the  prifoner  quit  you  ? 
^.  Half  after  twelve  at  night. 

j^  Did  not  you  look  at  your  watch  juft  at  the  moment- 
the  prifoner  was  going  away  ?  ^.l 

if.  I  cannot  fay  1  looked  at  the  watch, 
^  Did  you  look  at  the  clock?  :  >.: 

4'  I  did  not..     ;  -•...•    \     ^ 

^f  Then  how  duril  you  fwear  pofitivety  that  it  was>hal|;  r 
pad  twelve  at  night  ivhen  the  priibiKt<\«sttbl^^Q>x\ 
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yf.  I  ooty  know  by  the  maid  looking  at  the  dock,  and 
.laying-  that  it.a|;reed  with  the  watichmaa  going  the  hour* 

^.  Then  at  that  moment  that  the  prifoner  was  going 
.o«t>  the  cnaid  f^id  ihe  looked  at  the  clock,  and  that  the 
clock  agreed  with  tlie  watchtnan,  who  then  cried  half  pafl 
twelve  ? 

'd.  The  maid  looked  at  the  clock,  hearing  the  Watchmao 
cry  the  half  hour,  and  told  cnc  how  well  the  dock  w«nt, 
agreeing  with  the  watchman- 

^  Whwe  (lands  this  clock  ? 

A-  In  the  parlour,  which  you  mud  go  through  to  go  out 
of  the  houfe- 

^  Where  was  you  ? 

A*  In  my  workshop. 

^  Whit  is  the  dillance .  between  the  pailour  and  the 
workihop  ? 

A'  h  litile  court  between  the  two  rooms  in  one  of  which 
1  Wijs  fcated,  in  one  of  which  the  prifoner  wai- 

^  Who  let  the  prifoner  out  at  the  door  ? 

-rf-  Molly. 

1^  Was  it  Molly  that  made  the  obfervaiion  on  the  tinie  ? 

A'  Ye  . 
.    .<^  Where  did  (he  make  the  obfervation  ? 

4*  I  cannot  exa£ily  rcco!le£i ;  it  was  not  to  me,  but  to 
my  filler,  ar.d  my  fifter  reported  it  to  me* 

^  Then  you  did  not  hear  this  girl  make  the  obfervation 
at  all  ? 

A.  No. 

^  When  did  your  fider  firft  tell  you  that  this  obfervation 
had  been  made  by  Molly  ? 

A^  It  was  fome  time  afterwards ;  not  at  that  ticne,  nor 
that  day- 

ConrU  I  low  long  afterwards  ? 

A*  About  a  fortnight  or  three  weeks  from  this  lime  ;  this 
iDAid  lived  no  longer  with  m?,  and  we  called  upon  htr  tb 
ki)Qw  \i  (be  rq<;oHe£led  any  thing* 

^  Do  you  cook  your  viQuals  in  your  own  houfe  ? 

A.  Yej.  ■ 
' . .    ^  Wi;at.  had  you  for  (upper  that  night  ? 
■  ../i.  I  do  not  recolleft.  ^    • 

i^  When  did  you  next  fee  the  prifoner  after  that  l^g^Jo  ? 
.  .  jL,  He  came  back  to  work  the  next  morning. 
^  Do  you  mean  at  his  ufual  hour  ? 

A.  He  cjvne  early  the  next  morning. 
'  SU  How  long  after  the  birth<d»y  did  he  continoa  to,i 
wiiii  you  ? 

•■    • ...I 
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A,  Till  the  King's  birth-day,  the  4th  6f  June, 
^  Who  WAS  ihtt  Iriih  order  from,  that  you  fpokc  of? 
J.  From  «  Mr.  Crowe,  in  Ireland ;  he  wa»  here  in  perfoa 
when  he  gave  that  order;  there  is  the  written  order. 

^  When  did  you  firft  recoliea  that  all  this  happened  09^ 
the  Queen's  Wfth-day  ? 

A.  The  prifoner  feot  to  nne  to  know  if  I  could  recollect 
thofe  circumftances  of  that  day. 

i^  Have  you  ever  in  the  courfe  of  your  life  walked  out 
with  the  prifoner? 

A*  Never,  unlefsby  chance  about  our  budnefs. 
^  Was  you  at  home  lad  night  ? 

A.  Yes ;  but  I  walked  out  with  a  friend,  and  returned 
about  fix  in  the  evening  co  tea. 

^Does  the  witnefs  know  Lord  Willism  Gordon's  boufe 
in  Piccadily. 

A.  Yes,  I  have  been  there. 

^  Did  you  happen  to  pafs  that  houfc  laft  nigbN  or  where 
did  you  walk  lad  night? 

A.  I  did  not  pafs  by  that  houfe  yefterday :  I  eame  from 
Marybonc  through  Grofvenor^Square,  Berkley- Square.  I 
recoiled  now  that  I  did  not  go  out  after  the  time,  \  returned 
to  tea  in  the  evening.  I  went  through  Bond-ftreetj^  and  fo 
Arait  up  to  Marybone,  then  down  the  fields  to  the  Tumpikct 
then  to  Berkley-Square,  Grofvenor- Square,  and  home.  I 
now  recoUefl  I  went  out  afterwards  to  fettle  a  bill  in  |er- 
myn-ftreet  with  a  c^rp^nter.  I  did  not  find  him  at  home;  . 
I  then  went  to  Duke^Street,  where  I  iriet  an  acquaintance^ 
atid  cotiverfed  with  him  a  ibort  time,  and  from  thence  I  re- 
turned direSly  home. 

^  Then  that  was  the  whple  q(  your  walk  the  fecood  time  ? 
A^  Yes. 

^  Then  you  was  not  in  the  Green-Park? 
A,  I  was  not. 

S!^  And  all  the  red  that  you  have  fworn  to  day  is  juft  as 
true  as  the  laft,  that  you  was  not  in  the  Green-Park  yefterday 
evening  ? 

4.  Juft  as  true. 

^Then,!fiot  beitig  in  the  Green-Park,  I  need  hardly 
a(k  you  whether  you  accofted  any  ladies  in  the  Green-Park 
yefterday  everting  ? 

A,  No,  I  did  not  addrefs  any  ladies  in  the  Green'*Park. 
^  Or  near  Lord  WilKam  Gordon's  houfe  •  ? 

*  Tfide  quefttont  were  foggefted  by  the  ciroiniftance  of  a.VA.^  \tw^'«^'^ 
thittking  the  witnefi  wa»  a  pcTfon  wVio  bdia.ttd  iu4tV|  ^  V«t  ^t  wrdvo.'*, 
before  in  \ht  Green-Park,  but  at  (he  vw  i»\.%£\«rfax^«a.m>s«^>*>x>*V^ 
rdifcoirercd  her  mUtake. 
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A*  I  was  not  near  that  way.      • 

Mr^  Knowjyj.  Is  not  the  Qjiccn's  birth  day  a  very  parti* 
cular  day  for  you  to  notice  in  the  courfe  of  your  bufincfs  ? 

^.Yes. 

^  Have  you  the  lead  doubt  in  your  own  mind  that  the 
fa6l>  that  you  relate  took  place  on  the  Q»een'5  birth-day 
laft? 

-^.  I  am  firculy  pcrfuadcd  of  that. 

i;^  What  is  the  name  of  your  friend  that  you  took  with 
you  ? 

//.  Mr.  Jerfo :  he  is  not  here;  he  isat  my  faoufe,  to  take 
care  oF  it  in  my  abfencc. 

Courl.  Let  that  witnefs  not  go  out  of  Court; 

Miff  Reine  Mitchell f worn. 

"     Afr.  KmwIjs    "?.  Was  the   prifoner   employed,    in   Ja* 
nuarv,  bv  vour  broiher  in  hisbufinefs  ? 

yf.  He  has  worked  there  for  about  eight  or  nine  months. 
■     ^  How'  fong  was  he  at  woik  there  on  the  Queen's  birth- 
day ? 
•     yf.  He  flaid  till  half  pad  twelve ;  for  he  Tupped  with  us,   • 

^  Was  he  abfent  any  part  of  the  day  from  your  houfe  ? 

A.  He  abfented  himfeU  only  at  dinncr-timej  as  ufual.  He 
cafnc  foon  after,  and  worked  with  me  all  the  day.  He  did  not 
go  out  from  the  time  he  returned  from  dinner  till  half  after 
twelve. 

^  What  was  his  behaviour  to  you  and  the  ladies  who 
woikeci  there;  was  it  good-natured  or  not? 

'^.  I  cannot  but  give  him  the  bed  of  charaders  in  that  re- 
fp«£t  ever  Twice  the  time  he  worked  with  us. 

^  Are  you  pcrfeflly  Ture  he  did  not  quit  the  houfe  from 
ihe  time  he  returned  from  dinner  till  half  after  twelve  ? 

A,  1  am. 

Crofs' examined  by  Mr,  Shepherd. 

S!^  Was  it  a  cuftomary  thing  to  work  as  late  as  this  at  your 

1)r(/vhcr's  houfe? 

A.  It  is  not.  t^ 

i^  Had  they  worked  often  as  late  as  that  about  that  timet 
A,  For  about  three  weeks  we  were  very  much  preflfedftO 

voik,  ami  had  been  bufy  particularly  that  day. "  •  i  .  ■ 

^  Dut  the  whole  of  the  three  laft  weeks  you  had  woffc^  • '' 

late,  was  )cu  not  working  to  complete  an  Irifli  order?  ■.  '--=*>«• 
A.  We  had  a  great  deal  of  work  for  Ireland.    .  .    .v^'X 

'^  Then  you  was  as  much  hurried  that  day  as  yoiit  IWBJfe:^ 

been  for  three  weeks  befcrc?  '  '*■.  ■'^^B 

-i/Aefame.  ^  ^?*.« 
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^  Had  you  the  fame  reafon  for  working  late  thit  day  as 
you  had  before  ? 

-<^.  About  fix  oMock  there  came  an  order  ftom  Mn." 
Abington. 

^  When  did  the  other  two  women  go  away  ? 

^.  They  went  away  about  half  paft  eleven:  they  did  not^  * 
work  on  Mrs.  Abington*s  order.  * 

^  When  had  you  promifed  Mrs.  Abington's  order  ta 
be  done  ? 

J.  At  eight  oMock  the  next  day  we  promifed  it,  but  we 
could  not  finifh  it  till  between  nine  and  ten. 

J^  What  were  the  names  of  thefe  womert  ?  •      ' 

J.  There  were  two  worked,  but  one  was  a  min  and  the 
other  a  woman,  a  young  gu"!  the  daughter  of  a  taylor  ;  one 
went  away  at  half  pad  ten  and  the  other  at  pad  eleven ;  t^c^ 
man  went  away  at  eleven,  and  the  girl  at  half  paft  ten. 

^  Who  came  with  Mrs.  Abington's  order? 

jf.  Mr.  Jcrfo.  I  was  there,  and  I  think  my  brother'  was 
there  ;  he  did  not  give  the  order  to  me  particularly,  1  thiols 
it  was  to  my  brother. 

•  ^  Did  Mr.  Jerfo  point  ort  the  fort  of  work  to  yott,  of 
did  he  fay  what  fort  of  work  it  was-? 

jf.  He  came  to  us  and  (hewed  us  a  pattern  that  we  fuppo{^  , 
ht  had  from  Mrs.  Abington  ;  he  drew  a  pattern  and  brought,  .^ 
it  himfeif  in  the  evening. 

^  Was  your  brother  out  that  day,  or  was  he  hard  at 
work  ? 

J.  He  was  not  out  all  the  evening  froni  fix  o'clock 
when  he  returned,  when  we  fet  to  this  woik. 

^  About  what  time  did  Jerfo  come  ? 

J.  About  fix  o'clock. 

^  Was  your  brother  at  home  when  Jerfo  came? 

A*  He  was  there  and  received  the  order  with  me. 

^  Name  the  names  of  all  thofe  that  were  prcfcnt  when 
Williams  went  away  that  night  ? 

J.  My  brother,  myfelf,  two  women  that  lodged  in  the 
houfe,  and  a  man  who  came  in  to  fetch  work  that  night  be- 
fore the  prifoner  left  the  houfe. 

^  When  Williams  went  away  who  let  him  out?  ' 

J,  One  of  the  maids. 

^  Which  of  them? 

j4.  Wc  call  her  Mary;  but  we  do  not  know  her  other  ' 
name? 

.  i^  Did  the  prifoner  work  as  late  as  this  at  any  time  after 
that  day  ?  ' 
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A.  He  has  worked  fome  otbor  days  fince  thftt,  biit'I  wo* 
not  rccollc&  on 'what  days.  *  . 

^  What  makes  you  think  k  was  fo  late  as  lolf  paft 
twelve  ? 

A.  Bfccaufe  the  maid  came  in  and  faid,  tfa^t  when  ihe 
opened  the  door  the  watchman  went  half  pad  twelve,  and 
ihe  m^de  a  remark  that  the  clock  went  extremely  righty  fine 
it  agreed  with  the  watchman. 

^  Do  you  mean  that  the  maid  dated  that  at  that  time  ? 

A.  I  do  not  recoiled  that  the  maid  mentioned  the  ctrcym- 
ftance  at  that  time»  but  fince  that  time  (hecamfB  and  told  oa, 
of  it,  and  made  the  remark  voluntarily  v  we  Tent  to  tbe  noaid 
to  know  if  (he  could  recoiled  the  circumftaace,  and  then  it 
was  that  the  maid  dated  the  fad  about  the  watchoaaa  and  the 
clock. 

^  How  long  ago  was  it  ? 

A*  Since  the  prifoner  was  apprehended.  • 

^  Did  that  maid  Mfually  let  the  priiioner  out  at  the  door 
when  he  went  away,  if  he  daid  late  ? 

A.  She  did  that  night ;  but  it  is  not  cuflooiary  for  ber  ^ 
alone  to  do  it.     Sometimes  her^  and  fometimes  other  people* 

^  Did  you  ever  talk  with  this  maid  about  thefe  circuoA*. 
dances,  till  after  the  prifoner  was  apprehended? 

A.  Never,  it  was  impoffible  for  her  to  do  it ;  die  did  not 
know  any  thing  about  it. 

^  So  that  die  had  no  other  reafon  to  obferve  ary  thing 
that  happened  that  night  more  than  any  other  night  of  the 
working  days  ? 

A.  No ;  all  this  I  have  heard  fmce  he  was  apprehended*' 
Court,  Did  your  brother  carry  on  a  large  trade? 

A'  Very  largely  for  a  great  many  ladies. 

^  Dees  he  keep  any  books  ? 

.^•Yes. 

Q^  Do  you  know  who  was  made  debtor  (or  Mrs.  Abiog- 
ton's  gown ;  was  it  Mrs.  Abington  or  Jerfo  ? 

A.  Mr.  Jerfo. 

^  Are  tbe  books  here? 

A.  No,  it  was  delivered  to  Mr.  Jerfo,  and  he  ftaedt'ilM 
the  book. 

Court.  Let  an  officer  go  with  Mr.  Mitchell  for  hie  I 
and  call  on  Jerfo  and  bring  him.  . .    Xu^X 

Catherine  Ahnan  fwom. 

Air.  Ktuwfyf,  j^  Did  you  live  in  January  hft 
Mitchell  i 
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^.  Yes,  I  live  in  the  houfe. 

^  Was  (he  prifoncr  at  work  on  the  Queen's  btrih  cUy  ? 
^.  He  was. 

^  How  late  did  you  work  ? 
^.  Till  near  one;  I  wjis  not  out  during  theconrleof  tktr 

^^y-  > . 

^  How  long  was  the  prifoner  at  the  bar  ^t  worfc  ibk^.u 
day  ? 

A'  Till  half  pad  twelve  ;  he  was  abfeni  frorti  dnc  tifl  twa^ 
that  was  his  ufunl  time  of  belhg  abfcnt. 

^  Now  from  two,  till  half  pad  twelve,  arc  you. able  Igr;-. 
/ay  whether  he  was  abfcnt  or  not  ?  ,  , 

j1.  He  was  not. 

^.  Are  you  fure  of  that  ? 

J.  Pofiiively  fure  of  ir. 

^  How  do  you  know  it  was  half  paft  twelve  ? 

if.  Becanfe  my  fider  related  to  me  in  coming  along,  rfatt 
when  (he  had  opened  the  door  it  was  half  pad  twel^e^  • 

^.  From  the  opportunity  you  have  had  of  judging  of  his  . 
chara3cr,  do  you  think  him  an  ilT-natured  man,  or  a  good- 
natured  man? 

J.  A  very  good-natured  roan,  and  a  man  that  Is  very  fa^ 
ber  and  attentive. 

(yoft-examined  By  Mr.  Pfgg^ti. 

^.  [t  was  not  nfuai  to  work  fo  late? 

'^*  No ;  nirfe  o'clock  is  the  ufual  time. 

^  Was  the  prifoner  quite  condant  at  his  work  ? 

^'  Qnite  condam.     He  werked  the  afual  hours. 

^-  How  long  have  you  lived  there  ? 

-^'  Three  years. 

^  The  prifoner  fupped  this  night  at  the  houfe,  I  tbinb 
you  fay  ? 

jf.  Yes. 

$•  And  your  fidcr  lei  him  out  ? 

^.  Yes. 

5-  Only  fincc  the  prifoner  was  apprehended,  did  yoar 
fider  tell  this  circumdancc,  that  die  heard  the  watchman  caM 
half  pad  twelve? 

^'  No,  Sir,  I  recolleS  her  coming  into  the  roont  where 
we  had  fupped,  and  die  faid  to  me  it  is  half  pad  twelve,  and  ^ 
I  am  afraid  it  will  be  too  late  for  Williams  to  get  into  hii 
Jodgings. 
'  ^  Then  your  fider  had  fome  anxiety  for  .Mr.  Williams-t 

J^  No  further  than  he  mentioned  in  the.courfe  of  tbt- 
evening  he  was  afraid  the  door  would  be  ftvul  \  QTv\Safc  twsjww 
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ing  afterwards  he  related  that  the  dock  flruck  one  when  N 
vrent  into  bed.  Her  fear  was  fuch  as  any  body  would  efl- 
tertain  for  a  perfon  being  out,  and  (hut  out^  that  is  not  iiled 
to  be  out  late  ? 

^  Will  you  take  upon  you,  upon  your  oath,  to  fay  that 
the  prifoner  ever  fince  that  ftaid  one  night  till  about  that 
hour? 

A  O  yes.  Sir,  he  has  (laid  feveral  nights,  and  later  than 
that  if  poilible ;  but  that  day  having  worked  particularly,  I 
am  perfc&iy  fure  to  that  day. 

^  How  long  have  you  and  your  fifter  been  acquainted 
^ith  Williams? 

J'  Ever  fince  OSober  laft. 

^  Did  yoQ  ever  happen  to  vifit  him  at  his  lodgings  ? 

A.  No,  Sir,  never.  He  lodged  when  he  came  to  our 
houfe  at  Mr.  Williams^s,  in  DukeVCourt ;  there  he  lodged 
on  the  Qiieen's  birth-day. 

^  Where  was  you  when  your  fifter  came  in  and  made 
this  obfervation  about  the  watchman  ? 

yf.  I  was  in  the  workihop,  where  we  had  been  fuppii^. 

<2:  Who  was  with  you. 

A.  Mr.  Mitchell,  and  Mifs  Mitchell,  and  another  gen- 
tleman, when  my  fifter  came  in  and  made  this  obfervation; 
fhe  fpokc  to  me  in  Englifti,  therefore  they  might  not  know 
what  fhe  faid. 

^  The  common  converfation  of  the  family  is  in  French, 
is  it  not  ? 

A'  Yes,  unlcfs  we  talk  by  ourfclves. 

^  Had  not  you  been  converfmg  on  that  evening  and  all 
that  day  in  French  ? 

>f.  Yes ;  but  my  fifter  generally  fpoke  to  me  in  Englifli 
whenever  (he  fpoke  to  me  ;  not  one  time  in  a  hundred,  I 
can  fay,  that  fhe  fpoke  French,  becaufe  fhe  could  not  fpotk 
French  then  fo  well. 

^  Why  you  told  me  you  had  been  fpeaking  FreiKh  the 
whole  evening:  ? 

if.  Certainly,  Sir,  becaufe  whenever  we  all  fpoke  we  fpoke 
in  French  ?  • 

^  Bur  this  obfervation  was  in  Fnglifh? 

j1.  Yes,  it  was.  '      ,  . 

^  Now,  Mifs  Alman,  recolleft  voiirfclf  upon  yoorMM% 
when  did  your  fifter  make  this  obfervaiinn  to  you  ? 

j1.  After  fhe  fhut  the  door,  fhe  came  flrait  from  thmi 
door  into  the  back  (hop  where  I  was,  and  related  tht^ 
I  now  tell  vou. 
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f     ^  When  did  you  6rft  recoiled  this  obfeifvj||tion  ^f  your 
fitter? 

A.  Never  till  fince  I  b^rd  that  Mr.Willianii  wm  taken 
up;  one  obfervation  and  another  brought  them  all  tcroy 
memory;  Thad  no  occafionto  recoiled  it  before. 

^  But  then  you.did  recpUed  this  obTesvationon^ 
watchman? 
.     -^.  Yes. 

^  Who  worked  on  Mrs.  Abtngton's  gown  that  n^ht? 

A.  My  fifter,  Mr.  Williams,  and  Mr.  MkcheU. 

hiarj  Almmfwom. 

Mr.  Knowfyt.  Where  do  you  live  ? 

A,  I  lived  in  January  laft  at  Mr.  Mitchell's^  urith  my 
fifter.  .        , 

^  Do  you  know  whether  the  prifoner  lived,  or  was  at 
Mr.  Mitchell's  houfe  on  the  Qjieen's  binh-day  }  -    • 

if.  Ye$,  :I  ^ ;  he  worked  there  all  day. 

^  Can  you  fay  how  long  be  ftaid  on' that  day?       '    -  '. 

A.  Till  half  paft  twelve  at  night. 

j^  How  do  you  know  that  it  was  fo  late  as «  half  ftifk 
twelve  when  he  quitted  the  houfe  ?  1 

J,  Becaufe  I  looked  at  the  clock,  and  I  heard  the  watch- 
man go  as  I  let  him  out.  * 

^.  If  he  had  been  abfcnt  half  an  hour,  or  an  hour,  muft 
you  have  obferved  it  ? 

A.  Yes,  I  muft,  becaufe  I  had  been  fitting  with  him  the 
whole  lime.  .        . 

»       •  ■  '■  •        . 

Croff-examsned  by  Mr.  Sh$pherd, 

.  -^  Had  yoit  Jived  there  a  fortnight  before. ,{bia,  time  ? 
'■-.i^.A,  Yes;  a  fortnight  or  a  month.  ^     • 

^.  During  that  time,  had  the  prifoner  ftaid  fo  Ipng^after 
^  "'fai'sworking-bours  at  any  time?    .     ^. 

A.  Yes,   fometinfies  he  did,    but  not  very  late;   IJook 
( upon  that  to  beuhe  lateft  nigbt  he  ever  ftaid. 
0.  You  let  Mr.  Williams  out  ? 
A.  Yes. 

o.  How  came  you  to  look  at  the  clock  ?  « 

If  '  A.  Hfi  aiked  me  what  o'clock.^  was,  fpd  I  looked  at  it  to 
tell  him.:  .      . 

^<«in^Pray  was  he  going  tfarougbtU  fipprpooi  af  you  was? 

P;  H«d  you  «  OMidle  ?  -  i  ;  %    ,  tr  j  -  ? 
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^  WI17  could  not  he  look  hhnfcff  ? 

A,  He  told  me  to  lookj  and  I  looked ;  and  I  let  hrm  oiil 
and  came  back  again  into  the  fhop. 

^  Did  you  tell  jour  fitter  when  (he  applied  to  yotf  to  re- 
colled  thefe  circurhftances,  that  you  had  looked  at  the  dod^ 
to  tdt  Mr.  Williams  what  o*ctock  it  was? 

A.  Yes. 

^  How  many  tiqfies  had  you  worked  late  doring  the  time 
you  had  been  there? 

A.  We  had  not  Worked  latebefbtls,  while  I  Was  thcfv* 

^.  How  came  you  to  be  in  a.  hMrry  ? 

A,  About  this  drefs. 

^  And  To  they  fet  you  ab^t  this  dreTsj  who  bad  ncvef 
worked  before  ? 

Mr.  Kfiowlys.  If  I  underftand  your  fituation  rights  yoa 
were  the  peribn  ertiptoyed  to  do  the  houfliokt  worjL? 

if.  Yes,  I  was. 

Mr.  Shepherd.  How  long  had  you  known  WiUiaini  be- 
fore? 

A,  I  do  not  know  how  lon^^  only  whilf  I  lived  at  Mr. 
MitchelPs. 

^  Had  you  any  particular  anxiety  about  his  coodud  that 
night  ? 

A.  No,  Sir. 

J^  You  had  not  filid  that  you  was  afraid  he  would  be  too 
late  at  his  lodgings  ? 

A  No. 

Mr.  Know'ys.  Had  he  cxprcffed  that  fear  to  you? 

A.  He  had. 

Frances  Bowfield  fwom. 

^  Was  you  at  work  at  Mr.  Mitchell's  on  the  Queen'a 
birth- bay? 

A.  Yes. 

^.  Was  the  prifoncr  there  on  that  day  ? 

A.  Yes. 

^  Was  be  at  work? 

^.  Yes.  . 

^  Till  what  time. did  you  work  there  yourfclf? 

A.  Till  half  an  hour  pa(t  eleven. 

^  Are  you  furc  it  was  half  paft  eleven  ? 
. ,.  A.  Yes.  .  — 

St.  How  do  you  know  ? 
,A.  Becaufe  I  alked  the  watchms^  when  I  went  I 
he  faid  it  was  half  an  hour  paft  eleven^ 
^  Where  is  yow  Yioicwt^ 
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A.  In  Coventry-Court ;  one  end  of  it  comes  into  Co- 
ventry-Street^  and  the  other  into  the  Haymarket. 

^  Had  you  obferved  the  prifoner  working  there  that  day? 

^.Yes. 

^  Were  you  working  in  the  fame  room  with  him  ? 

A.  Yes. 

^  Was  he  at  Mr.  Mitchell'f«  in  the  fame  roooot  when 
you  left  it  1 

A.  Yes. 

§^  Had  he  been  working  from  dinner  time  ? 

■ '  -^  Dtd  you  leave  htm  there  ?    & 
iw^.Yes. 

§^  Was  the  cloth  laid  when  you  left  them? 

A,  It  was  going  to  be  laid ;  it  was  not  laid* 

Typhmii  Fwrmerfworn. 

Mr,  Knowfyf.  Did  you  work  for  Mr.  Mitchell  in  January 
lad? 

^.  Yes. 

Sty  Do  you  recoiled  the  Qyeen^s  birth-day^  and  was  yoii 
at  work  then  ? 

A.  Yes. 
.    ^  Do  you  know  the  prifoner,  whether  he  worked  at  Mr. 
Mitchell's  houfe  that  day? 

A.  Yes. 

S*  How  long  did  you  work  at  Mr.  Mitchell's  houfe  that 
day? 

A.  Till  eleven  o'clock. 

^  Did  you  fee  the  the  prifoner  there,  and  how  long  was 
he  there  while  you  was  at  work  ? 

A,  I  left  him  at  work  there. 

Mitchell  retunui  with  the  hooks ^  and  Mr.  Jerfo* 
^— — •  Jerfofwortu 

Mr.  ^nowlys,  ^  You  had  dealings  with  Mr.  Mitchell? 

A.  Yes. 

^  Did  you  call  upon  him  on  the  Queen's  birth  day  ? 

A.  Yes. 
.    ^  Did  you  give  him  any  order  then,  and  what  order? 

A.  Yes,  an  order  for  a  trimming  .for  Mrs.  Abington. 

$.  Are  you  fure  that  order  was  given  on  the  Queen^a 
birUhday! 

Eta  A^^^- 
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^.  Yes,  T  am  fure  of  it;  I  drevir  the  pattern  Mt  Mr. 
Mitchell's  houfc  that  very  day. 

^  What  made  you  recolica  it  ? 

if.  I  remember  it,  becftufe  the  ftreets  were  qoice  illumi- 
nated. 

^  What  time  was  it  ?' 

if.  It.was  later  than  feven.  I  ^arri«d  thic  pattern  about 
ftveo,  and  I  brought  the  order  to  Mr.  Mitchell  after;  it  waa 
Tcrv  near  eight  when  I  gave  the  order. 

^  Did  they  begin  to  work  upon  it  diredly  ?  - 

J,  I  do  not  know;  I  went  away  imniediately  when  I  gave 
the  order;  I  did  not  look^t  the  worky  I  Md  h  was  necef-- 
fary  to  have  four  yards  the  next  morning  about  tweive,  mmt  • 
the  remainder  in  the  afternoon ;  but  ^e  next  morning  I 
received  eight  yards  about  nineor  ten. 

^  Did  you  fee  Mitchell  himfelf  ? 

if.  No,  he  was  out  whefi  I  drew  the  pattern ;  it  was 
about  feven.  . 

'   ^  When  you  went  the  fecond  4inoe,  which  was  about 
eight  did  you  fee  him  then  ? 

if.  I  do  not  recoiled  at  all  whether  he  was  at  home  v^ben 
I  came  back;  I  cannot  fay  whether  he  was  or  was  not. 

^  Then  you  do  not  recoiled  whether  you  faw  MitcheU 
at  ail  about  this  ? 

if.  No,  I  do  not  know  whether  I  gave  the  order  to  Mr, 
Mitchell  or  MirsMircheli,  but  whomfoevepldidgive  it  to  k 
was  about  eight  at  night. 

Court.  Are  you  fiirc  of  the  quantity  ? 

if.  It  was  eight  yards. 

^  I  ^ook  at  your  own  book  ;  explain  to  us  what  the  entiy 
means? 

ji.  When  I  carried  the  trimming  to  Mrs.  Abington,  flie 
faid  ihc  wanted  only  fix  yards,  and  f  was  obliged  to  keepthe 
other  two  yards,  and  (he  took  it  tv'o  months  after. 

^  Did  not  (he  want  this  tor  the  Queen*s  birth- day  ? 

>f,  Noy  the  next  day. 

j^  What  is  the  whole  fum  charged  in  your  book  ? 

if.lsightecn  lliiliings  a  yard,  for  fix  yards  5I.  8s. 

Court.  Yen  dealt  with  him  for  a  greaj  many  other  arficki 
did  YOU  not  i 

if.  Yes. 

Mr,  Piggott.  ^  Do  you  live  at  the  houfe  ? 

-<f.  No,  I  man  ted  a  (ifler  of  Mr.  Mitchell's,  and  th^. 
(oner  has  come  two  or  three  times  to  my  houfe. 
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Sarah  Brady /worn, 

1  worked  in  Mr.  Mitchell's  faoufe ;  I  have  knbwti  the  pri- 
foncr  fix  months. 

Mr.  KnowJys.  ^  What  has  been  his  charader  for  good* 
nature  ? 

A.  Very  good-natured. 

^  Did  you  ever  perceive  any  inftance  of  a  fpiteful  difpo^  . 
fition  ? 

J,  No;  quite  the  contrary. 

Sophia  Cameron fwtirn. 

I  have  known  the  prifoner  eight  years  ;  but  I  have  worked 
with  him  five  months. 

J^  During  all  the  time  you  have  known  him^  what  has 
been  his  charader  for  good-nature  ? 

J.  Truly  good-  natured. 

J^  Did  you  ever  fee  any  thing  of  him  fpiteful  or  iU- 
lempered  ? 
.    -J.  Quite  the  reverfc. 

■         Terry  fwom. 

1  am  in  the  Navy-Office;  I  have  known  the  prifoner 
from  about  Michaelmas,  1786,  to  the  prefent  time. 

^  What  charafler  has  he  borne  for  humanity  and- good* 
nature  all  the  time? 

ji.  The  mod  amiable  chara3er  for  good-nature^  amiable 
.bchrtviouc,  and  politenefs. 

^  How  long  has  he  quitted  Mr.  Gallini? 

J.  I  believe  he. quitted  him  before  I  knew  him;  he  ufed 
to  come  to  help  his  filler  to  make  flowers^  he  had  no  other 
•bufinefs  that  I  know  of;  I  believe  he  ufed  to  affift  Mr.  GaU 
Jini  in  teaching  at  feme  boarding- (chools. 

Thomas  Williams /"Mom, 

Ideal  in  china,  in  St.  JamesVflreet;  the  prifoner  is  no 
relation;  1  have  known  him  near  fix  years. 

Mr.  Knawiys,.^  During  that  time,  what  has  been  his 
charader  for  good-nature  ? 

^.  Very  good  natured;  he  liked  the  ladies  too  well;  and 
I  was  afionilhed  when  I  heard  he  was  tVv^  m^Tv\  \  ^^^^^s^e)!^ 
hh  cbarader  very  good. 
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I  Vnre  It  «ke  fiifm  4iaU;  I  hoe  knovn  hiiD  few 

^  What  hAS  been  fab  cbaraaer  for  humuH^y  «od  goo^ 
■atiire} 

^.  Hb  chsraaer— when  I  firft  knew  that  jmit^  wtam  I 
was  ezcccdinglj  ill:  I  neTer  knew  \nmmj  lluoc  bpit  an  bo- 
Bcfttoiii!){iBan;  and  bb  beluitioiirto  nue  wai  OMiriy^  aatfin 
credit  to  any  man,  for  hefiTed  my  life. 

The  prifoncr  I'tkewife  caHed  nine  other  witncfles»  whm  all 
gave  him  a  very  good  charafier  for  humanity  and  good-na* 
tore. 

CHARGE. 

Mr.  JusTiCB  BuLLta. — Gentlemen  of  the  Jory,  to  ima- 
gine or  fnppofe  that  any  body  in  tfab  crowdled  audiencey 
fbould  not  have  heard  of  the  great  mtny  very  ferioaa  and 
atrocious  injuries  which  have  been  done  to  ladies  in  die 
jietghbourhcpd  of  thb  place,  would  he  abfard :  the  priloDer^ 
in  his  defence,  has  taken  it  for  granted,  that  every  body 
here  mud  have  heard  what  outrages  either  have  been  com* 
mittedy  or  at  lead  ure  fuppoM  to  have  been  fo;  and  there- 
fore he  ha5  very  right  !v  addrefled  himfelf  in  his  defence^ 
not  only  to  your  padions  and  your  feelings,  but  to  your 
juftice;  for  he  has  told  you  that  popular  prejudice  has  pre- 
vailed miKh  againfl  him ;  and  therefore  he  requefted  mm 
your  juftice ;  that  you  will  hear  and  confider  his  cafe  wiih 
patience  and  attention,  before  you  pronounce  your  opinions 
on  him :  it  is  but  ccmmon  judice  you  (hould  do  fo,  for  po- 
pular prejudice  often  injures,  but  it  never  (ztvts  the  caule  of 
juflice;  and  therefore  I  am  fure  that  you  in  the  opinions 
which  you  may  form  on  xh\%  cafe,  will  totally  lay  afide  €werf 
thing  that  you  may  have  heard  before  you  came  into  tlna 
Coort,  and  confider  the  cafe  coolly  and  difpaiTionateiy  on  1 
the  evfder.ce  that  has  been  given:  in  this»  as  well  as  in  all 
criminal  cafc5,  indeed  1  (hould  fay  crimmal  and  civil,  yon 
will  have  only  to  confider  what  are  the  truths  of  the  fj^ls  that 
are  allcc'ged ;  and  in  order  to  bring  the  cafe  to  as  narrow  m 
compafs  as  I  can,  for  your  own  confide  ration,  I  will  tell 
you  what  appear  to  me  to  be  the  material  poinis  for  you  to 
difcut's :  if  after  confidering  the  whole  of  the  cafe,  you  ihculd 
be  of  opinion  that  the  fads  are  made  out  againfl  the  prt* 
foner,  ftill  I  (ball  refervc  his  cafe  for  the  confideratioo  of  ill 
the  Jtidges  of  England,  on  two  grounds ;  fir  ft »  becatik  this 
tiadoubtedlt  b  the  (iift  proCecution  that  h^i  ever  taken  pla^ 
^    t  the  ftaiuie  en  vVi\cYi  Vkit  ^aa  \oS\^t;^\  vi&.V?" 
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though  I  cannot  profefs  to  entertain  the  fo^alleft  doubt  in  my 
own  mind,  what  is  the  fure  conArudion  of  thai  Ad  of 
Parliament ;  yet  being  a  new  cafe,  I  think  it  is  right  that  the 
opinion  of  all  the  Judges  of  England  (hould  be  known :  an- 
other point  in  which,  in  cafe  of  convidion,  I  (hall  (ave 
(he  cafe  for  the  opinion  of  the  Judges  is,  that  at  prefenti 
do  entertain  fome  doubts  about  the  form  and  fufficiencf 
of  the  indidment  *;  but  thefe  are  queftions  which  it  is  not 
neceflary  now  to  agitate.  The  (latute  is  an  ad  paflfed  in  the 
6ih  of  Ge9,  I.  the  words  of  the  ad  are  "  That  if  any  per- 
fbn  (hall  wilfully  and  nialicioufly  aflfault  another  in  the  pub- 
lick  (ireets  or  high  ways  with  intent  to  tear,  fpoil,  cut, 
tear,  burn,  or  deface,  and  (hall  tear,  fpoil,  cut,  burn  or 
deface  the  garments  or  cloaths  of  fuch  perfon,  every  perfon 
fo  offending  being  thereof  convided,  (hall  be  adjudged  to 
be  convided  of  felony:"  now  on  this  (latute  youobferve. 
Gentlemen,  that  it  is  neceflary  that  the  afTault  (hould  be 
committed  in  the  dreetsor  highways,  that  it  (hould  be  made 
wilfully  and  malicioully,  and  alfo  with  intent  to  cut  or  fpoil 
the  cloaths,  and  it  likewife  requires  that  the  cloaths  (hould 
in  fad  be  fo  cut  or  fpoiled ;  now  before  I  (late  to  you  the 
particulars  that  have  been  given  in  evidence,  perhaps  one 
might  aCTume  it  as  pretty  clear  that  fome  perfon  did  affault 
Ann  Porter^  who  is  the  perfon  that  ftood  forward  as  the  pro- 
fecutnx,  in  the  (Ireet,  and  did  give  her  a  blow,  which  not 
only  cut  her  cloathes,  but  cut  her  perfon  alfo ;  then  the  two 
points  that  are  moft  material  for  your  coniideration  are, 
6r(l,  whether  tjiat  perfon,  be  he  whom  he  might  that  matie 
the  affault  on  her,  did  it  wilfully  and  malictoufly  widi  an 
intent  to  cut  her  cloaths;  becaufe  I  take  it  to  be  very  clear 
that  where  the  intent  is  a  material  ingredient  in  the  confti<* 
tution  of  the  crime,  that  intent  is  a  matter  of  fad,  and  not 
a  matter  of  law;  an  intent,  therefore,  being  matter  of  fad, 
mud  be  brought  before  the  Jury.  Gentlemen,  the  next 
queftion  for  your  confideration  will  be,  f\f  you  (hall  be 
fatisficd  that  the  perfon,  be  he  whom  he  might,  that  thus 
flccoflcd  Mifs  Porter,  and  gave  her  the  blow  (he  defcribed, 
did  it  with  intent  to  cut  her  cloaths,  as  well  as  to  cut  her 
perfon,)  whether  that  man  was  the  prifoner  at  the  bar. 
Thefe  I  think  are  the  two  leading  points  for  your  confider- 
ation. Ann  Porter  tells  you,  &c.  Here  tie  learned  Judge 
Jummed  up  the  evidence  on  the  part  of  the  profecution ;  and  then 
sdded^)  Gentlemen,  this  is  the  whole  of  the  evidence,  on 

*  The   doubt  refpe^ing  the  Jndi^iment  is  juppofed  to  be, 
that  the  cutting//  n9t  exprefrly  flated  to  ie  att&t'^«»S».vcRA 
/b/  Jie  affault  was  made.  "^^ 
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the  ptrt«f  dieprolctoiioo:  firft^  jroa  find  that  iInk  fioor 

Your:g  Udks  have  A\  fwoni  very  pouiively  to  the  perfoM  of 
the  prifoncr;  you  will  natuimllT  examine  v^hat  opportonhiea 
they  had  of  knowing  the  phfoncr;  and  whether  they  wctc 
likely  to  be  aaiftakcn;  as  I  mentioned  to  yoo  in  fumming 
up  the  evidence^  they  had  feen  the  prifoncr  feveral  times  be* 
tore,  and  in  the  day-time;  and  the  manner  io  which  they 
had  feen  him,  ceruinly  called  upon  them  to  pay  particular 
attention  to  his  peifon ;  and  thofe  who  were  at  the  Bmll- 
room^  /wear  equally  poiitivc  that  he  was  the  man;  they  faw 
him  that  night»  and  they  have  feen  him  ihree  times  lince; 
and  upon  no  occafion  did  they  entertain  thefmatleft  doubt ; 
but  when  they  faw  him  in  St.  James's  Park,  in  coniequence 
of  what  they  faid  he  was  apprehended,  then  the  faid  moft 
pofitively  that  he  was  the  pcrfonj  and  challenged  him  like- 
wife  at  their  houfe. 

Gentlemen,  there  are  two  or  three  other  circumftancea 
that  are  neceifary  to  be  taken  into  confideration  with  refpe& 
to  the  fad  whether  they  are  accurate  or  miftaken  as  to  his 
perfon ;  fird,  what  it  was  that  pafled  when  the  prifoncr  or 
the  man;  whoever  it  was,  met  them  at  the  bottom  of  St. 
lafnesVStrecr,  the  filler  fays  the  prifoner  turned  round  and 
flared  at  her,  and  made  ufe  cf  thisexpreffion,  Oh,  ho !  and  im* 
mediately  gave  her  a  violent  blow  on  the  back  of  the  head; 
now  be  the  man  uhom  he  might,  the  perfon  that  flopt  and 
looked  at  Mifs  Sarah  Porter  at  that  time,  and  afterwards 
gave  the  wound  to  Mifs  Am  Porter,  made  ufe  of  that  ex- 
pretTion:  what  is  to  becolledcd  from  it  ?  Is  it  the  expreflion 
of  a  man  who  was  a  total  flranger  and  had  never  feen  their 
faces  before?  Is  it  the  expreflion  that  an  intimare  friend  or 
acquaintance  would  ufe,  or  is  it  more  likely  to  be  the  ex* 
.preflion  ot  fome  man  who  had  feen  them  before,  and  be* 
.tween  whom  fomething  or  other  had  pafled  that  was  not  fit 
agreeable?  The  man  who  had  formerly  infulted  theiBf 
iTiight  ufe  fuch  an  expreffion.  But  why  (hould  any  man 
do  it  that  had  never  feen  her  before;  that  he  uas  an  ac- 
quaintance of  theirs  there  is  no  reafon  or  preienct  for  fup- 
pofmg ;  but  they  fay  they  have  feen  him  often  before  ;  if  ihe 
man  had  never  feen  either  of  them  before,  the  expreilsoTi 
ctoe&feem  to  be  very  unaccountable.  1  he  next  thing.  Gen* 
tiemen,  to  be  confidtred,  is  the  condud  of  the  priioner 
himfelf  when  challenged  in  St.  James's  Park?  Colrmao 
purfued  him  in  confequence  of  what  Ann  Porter  had  faidi 
|he  prifoncr  walked  on  pretty  faft,  and  he  led  him  Irotti 
place  to  place  at  pretty  confiderable  diftances ;  did  he  or  ^id 
h^  not  perceive  he  was  fut(>^td  V>^  Cs^V^t(\a.tk?    If  ^u 
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^ine  he  did  not,  it  takes  off  a  great  deal  from  the  weight  of 
the  evidence;  but  Coleman  tells  you  he  is  pofitive,  fo  early 
as  when  they  g^t  down  to  the  Admiralty,  the  prifoner  muft 
perceive  he  was  purfued  by  him,  how  comes  it  then  that 
nothing  is  faid  by  the  prifoner,  that  he  ihould  go  from  place 
to  place  till  he  goes  to  one  place  where  he  Aaid  about  five 
minutes,  and  Coleman  had  endeavoured  to  affront  him  in 
every  way ;  and  notwithftanding  that,  the  prifoner  takei  no 
notice  of  it.  The  next  thing  th^t  arifes  is,  what  puffed  when 
they  went  down  St.  JamesVStreet ;  he  tells  you  the  piifoner, 
when  they  croffcd  the  way,  faid.  This  is  Mr. '  l\)rtcr*s  I 
Now  I  do  not  fee  how  this  affords  any  inference  either  way; 
becaufe  if  the  prifoner  had  lived  in  London  and  faw  Cole- 
man crofs,  he  might  ufe  fuch  an  expreffion,  and  mean  no* 
thing ;  however,  the  prifoner  is  conduced  into  the  parlour, 
and  what  paffed  there  will  -  be  alfo  material  for  your  con- 
fideration ;  for,  according  to  the  evidence  of  Mr.  Coleman, 
a  more  diftrefsfui  or  melancholy  fcene  could  hardly  be  exhi- 
bited ;  two  young  ladies  fell  into  fits,  and  fainted  away;  one 
cxcUimcd,  That  was  the  Wretch !  What  is  the  prifoner*s  be- 
liaviour  at  that  time?  Why  his  obfervalion  to  Coleman  is, 
^*  The  ladies  behaviour  is  extremely  odd  f  They  do  npt  take 
me  for  the  perfon  advertifed  T-  he  is  told  pointedly,  *•  Yes, 
they  do."  Now  in  that  fcene,  (hould  you  exped  from  an 
innocent  man  that  he  (hould  pieferve  a  total  filence,  or  en- 
deavour to  give  fome  explanation  of  himfelf,  or  refer  to 
fomebody  to  give  fome  account  of  him?  but  Coleman  fays 
he  does  not  rccoileft  any  anfwer  that  he  gave;  if  he  gave 
no  anfwer,  it  will  be  for  you  to  fay  what  inference  is  to  be 
drawn  fiom  a  man  being  totally  filent  when  he  faw  fuch  a 
fcene  of  diArefs,  and  was  told  he  was  charged  as  doing  this 
injury :  did  he  appear  embarraffed  ?  No,  fays  Coleman,  he 
did  not ;  he  faid  the  ladies  were  under  prejudices ;  but  did 
he  (hew  any  fenfe  of  guilt  or  innocence  ?  What  is  his  general 
deportment  ?  Why,  fays  he,  that  I  cannot  tell;  it  depends 
on  people^s  nerves  and  feelings ;  fome  men  may  be  ba(hful ; 
others  very  confident  and  impudent ;  but  when  he  faw  thefe 
two  young  ladies,  his  applying  the  circumftances  of  it  to  him- 
felf, by  lading.  They  do  not  fufped  I  am  the  perfon  advertifed ; 
and  being  told  they  did,  he  fays  nothing,  or  fomething  fo 
immaterial,  that  Coleman  cannot  recoiled  any  one  word  he 
faid :  thefe  areciicumftances  arifihg  from  the  prifoner*s  con« 
dud,  that  undoubtedly  give  great  credit  to  the  pofitive  oaths 
of  the  (bur  Mifs  Porters,  who  liave  fworn  moft  decidedly 
as  to  his  perfon;  they,  you  obfeive,  fpeak  of  bim  at  dif- 
fc;cnt  times  ;    they  fpcA  of  him  as^  \i«v\n^  n  tMs»L\feA%fii. 


knewWdge  of  his  perlbo  before  this  fiift  happened  ;  Ihtyni 
cqoally  fure  of  him  at  the  time  the  feft  did  lutppen^  and  «1C| 
«i  the  tiirec  periods  when  they  few  him  afttrwanls.  Nov« 
kt  us  fee  how  the  evideoce  correfpoiKb,  and.  ccHnparingooe 
ikne  vkiih  another,  could  they,  or  is  it  prDbabie  that  chqr 
fn'tght,  be  mlflaken  as  to  this  being  the  perfoQ  wbom  cbqf 
had  feen  foor  times  previous  co  the  day  or  the  night  whca 
this  injury  was  done  to  Mifs  Ann  Porter?  Thcv  had  (iwa 
him  by  day ;  they  had  obferved  his  peribn  ;  they  had  agreed 
the  moment  they  faw  him  again,  in  laying  it  was  the  Cuae 
man.  ]f  they  are  accurate  in  that  refpcfl,  and  have  proieA 
to  your  Lt'isfA&iony  that  the  perfon  they  faw  tour  times  be- 
fore, was  the  fame  perfon  they  faw  three  times  after,  their 
evidence  goes  the  length  of  Slewing  that  thi^  man  was  the 
perfon  wlu)m  they  hnd  feen  at  the  four  different  periods  Ihii 
they  fpeak  of  previous  to  the  time  of  the  injury.  The  (Irec^ 
was  very  light ;  the  houfe  was  very  hght ;  they  had  fuUofP^ 
portunittes  of  feeing  liis  perfon,  becaufe  he  was  clofe  to  theob 
and  they  fwear  that  they  knew  him  inmiediately ;  thii 
ftrongiy  imports  that  the  man,  whoever  he  was,  was  not 
unknown  to  chem.  Gentlemen,  fo  (lands  the  evidence  oa 
the  cafe  on  the  part  of  the  profecuiion.  For  the  prifoner, 
you  have  had  a  great  number  of  witnefles  called,  feven  of 
whom  are  for  the  purpofe  of  proving  that  thii  prifoner  couU 
not  be  the  man,  but  that  the  Mifs  Porters  arr  miliaken  ;  be* 
caufe  the  prifoner,  on  that  night  when  the  ofTencc  was  com* 
mitted,  was  in  another  place,  namely,  at  Mr>  Mitchell'i 
houfe:  and  Mr.  Mitchell  himfelf  tells  you,  &c.  (repfstiwg 
MitcheWs  evidence).  This  feems  to  be  obvious  from  ihe  evi- 
dence of  Mitchell,  that  he  never  recolledrd^  or,  in  fall» 
knew  many  of  the  circumdancei  which  he  has  dcfcribed  to 
yoiT,  till  within  a  fortnight  or  three  weeks  from  this  timei 
to  be  fure  this  is  a  very  loofe  way  of  making  up  his  mind  as 
to  the  recolleSion  of  a  hOi  which  had  pafled  At  the  di^ance 
of  pretty  nearly  fix.  months.  You  will  find,  as  1  flatc  to 
you  the  other  evidence,  that  there  are.  many  circumflamDCf 
in  which  this  witn^^fs  is  contradided,  and  In  which  the 
oiher  witneflTes  have  contradiacd  themfelves ;  but  what  effeck 
that  ought  to  have,  or  may  have  on  your  roinds,  ts  for  yoi 
alone  10  decide.  It  is  not  in  every  little  chcumrtancc,  11 
which  witneffes  differ  who  fpeak  of  the  fame  f  tanfaftion,  ihatt 
by  differing  they  deilroy  the  credit  of  each  other  ;  bo| 
the  qiieftion  is,  whether  the  fafis  in  which  you  find  iheyi 
differ,  are  fo  material,  and  fo  pointed,  fo  much  within  the 
knowledge  of  each  witn^fs,  that  if  they  toKi  you  the  If  uthi 
anJ  fpokc  accuTa\e\y  o«v  vjYvjiX  ^^^'^i  \VskR^ 
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fo  much.  {Here  Ait  Lordjbip  fummed  up  the  reft  of  the  evi* 
dence  on  the  part  of  the  prifoner.) — Gentlemen,  this  is  the 
whole  of  the  evidence.  It  is  for  you  ^^o  fay  whether  you 
give  any,  and  what  credit  to  this  alibi ;  and  whether  it  is 
proved  in  a  manner  that  fatisfits  you,  that  the  four  Mifs 
Porters,  confirmed  as  they  are  by  the  circumllances,  arc 
miftaken  as  to  the  prifoner.  In  the  fird  place,  it  is  natural 
to  examine,  what  was  there  on  the  night  of  the  Queen^t 
birth-day  that  called  on  thefe  people  to  take  particular  nor 
tice  of  what  pafled  then,  more  than  any  other  night  ?  Jt  is 
admitted  by  them,  one  and  all,  that  they  never  thought 
about  it,  nor  converfed  about  ir,  till  after  the  prifoner  was 
taken ;  but  that  feems  to  me  not  to  difcredit  them.  Why 
(hould  they  do  it  ?  for,  according  to  their  own  account, 
there  was  nothing  to  call  them  to  it.  After  the  prifoner  was 
taken  up,  they  endeavoured  to  refrefti  their  memories,  and 
bring  to  their  recolledion  what  pafled  on  this  particular  day> 
Now,  in  doing  that,  they  certainly  varied  vcr)r  much  in  the 
accounts  they  have  given;  and,  at  laft,  is  there  any  thing 
that  calls  on  them  peculiarly  to  fix  on  the  Queen's  birth- 
day as  the  night  when  the  prifoner  remained  at  Mitcheira 
houfe  till  half  part  twelve,  and  Tupped  with  them?  Was  it 
a  peculiar  thing  that  the  prifoner  fupped  with  Mitchell  ? 
Mitchell  tells  you  no  ;  that  was  not  fo ;  becaufe  whenever 
be  (laid  there  after  the  ufual  hour  of  work,  he  ufed  to  fup 
there.  What  is  there  then  that  calls  upon  them  to  fix  with 
any  degree  of  certainty  in  the  month  of  July,  whether  the 
night  in  which  the  prifoner  fupped  with  Mitchell,  and  (lai4 
till  half  pad  twelve,  was  on  the  18th  of  January,  or  any 
other  day  ?  That  he  might  have  fupped  there  fpme  night, 
may  be  very  true  ;  that  in  the  courfe  of  that  day  Mr.  Jcrfo 
'  was  there,  and  did  give  an  order  for  Mrs.  Abinpon's  gown, 
might  be  very  true ;  but  it  does  not  follow  from  thence, 
that  this  was  the  night  in  which  the  prifoner  fupped  there; 
find  when  we  bring  the  cafe  to  that  point,  to  be  fure  the 
very  contradidions  that  are  in  the  teflimony,  are  extremely 
material,  particularly  in  endeavouring  to  fix  the  time; 
Mitchell  and  his  After  have  no  other  line  to  go  by,  but 
what  one  fervant  teils  them  another  fervant  told  her;  and 
thefe  two  fifters  diredly  contradi£ling  one  another.  Gen- 
tlemen, it  is  for  you  to  fay  which  fide  you  give  credit  to; 
if  you  believe  the  witnefles,  on  the  part  of  the  prifoner,  and 
that  be  continued  in  Mitchell's  houfe,  from  two  or  three 
that  afternoon,  till  half  after  twelve,  he  could  not  be  the 
perfon  that  committed  this  injury ;  and  of  courfe  you  will 
acquit  him :   if^  on  the  other  haiiA,  ^q>i  «c^  ^vcSwt^  \KQ>tcw 
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*heteftimony,  the  very  pofitiveteftimony,  of  the  foin^  Mifa 
Porters,  that  he  was  the  man,  and  that  they  koew  hit  per* 
Ton  fo  well  before,  that  they  could  net  be  naiftakcn  ;  if  jom 
fee  from  his  <:ondu6V,  at  the  time  he  was  brought  back^  and 
in  the  moment  he  fpoke  to  Mifs  Sarah  Porter,  that  he  wat 
the  man;  if  you  believe  this  evidence,  when  put  together^ 
YOU  muft  give  the  effect  to  it,  and  pronounce  chat  the  prt- 
foner  was  the  man:  if  you  are  of  that  opintoa,  the  onlf 
queffion  that  remains  then  is,  what  was  his  intent?  If  hit 
intent  was  to  cut  both  the  cloaths  and  the  perfon,  I  cannot 
fay  1  entertain  the  fmalleft  difficulty  myfelf,  but  that  the 
^afe  u-itl  fall  direRly  within  the  Ad  of  Parliament,  Many 
cafcs  may  he  figured,  in  %\hich  cloaths  may  becut^  and  yet 
ft  would  not  be  an  oflfence  within  this  ftatute;  for  if  the 
tobjed  was  clearly  difierent,  and  in  the  courfe  of  a  fcuflie 
the  cloaths  were  cut,  I  fhould  fay  it  was  not  within  thit 
Aatute ;  Arft,  becaufe  it  was  not  part  of  the  original  defign 
it  docs  not  come  within  the  words  *^  wilfully  and  malictouiljr 
aflTatilting,  with  intent  to  cut  ;^  and  (n  the  next  place,  be- 
caufe it  appears  that  the  objtGt  was  diflFerent ;  but  if  the  in- 
tention  was  lo  do  both,  as  it  feems  to  me,  the  queftion 
trould  admit  of  no  doubt:  and  there  is  a  third  care,  which 
would  be  equally  clear  as  to  the  conftruclion  of  the  Ad; 
that  18,  fuppofing  that  the  prifoncr  meant  to  cut  her  f>erfon; 
>¥hether  in  that  defgn  he  did  not  alfo  inteml  to  cut  her 
clodths:  in  confidering  that  qutilion,  ir  is  material  to  at* 
tend  to  the  manner  in  which  he  acceded  Mifs  Porter,  the 
instrument  he  ufed,  and  the  place  to  which  he  aimed  the 
Wow;  the  inftrument  muft  hiwc  b  en  very  long,  and  very 
iharp;  arj  the  witnciTcs  fay  the  cloaths  are  extremely  torn; 
it  is  not  like  a  pointed  inftfument,  calculated  to  injure  the 
perfononlv,  but  it  has  rent  her  cloaths;  and  if  he  made  the' 
blow  in  fuch  a  way  that  he  couid  not  ftrike  her  pcrfopi 
without  cutting  her  cloaths,  then  the  queftion  wiH  be,  whe- 
ther he  who  intends  the  end,  does  not  alfo  intend  the  meaBs; 
fo  it  goes  on  the  queftion,  as  intention:  theref^^re  I  can  only 
leave  the  cafe,  on  both  points,  for  your  confide  rati  oti  i  it  is 
for  you  alone  todifcufs,  and  pronounce  the  prifoncr,  Gu  iltY 
or  Inn  oc  I  NT;  as  you  ihail  judge  the  truth  of  the  cafe  to  be* 

The  Jury  immediately  pronounced  averdis^,  GUILTY. 

Court,  I/Ct  the  fentence  be  refpited  till  December  Scf- 
<ion»;  and  all  the  \^itiiefles,  who  are  bound  over  on  the  other 
profecudons^  their  recognisance  muft  he  refpited  till  that 
itmc. 
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The  profeciition  of  Renwick  Williams,  upon  the 
flat.  6  Geo.  I.  cap.  23,  §  1 1 »  which  m^ikes  it  felony  to  tf- 
fauU  any  perfon  with  intent  to  cut  or  fpoil  his'CLOATHS, 
when  his  obvious  p^riiofc  was  to  cut  and  wound  the  person^ 
being  founded  on  the  authority  of  the  following  Cafe,  a  full 
flatement  of  that  Cafe  cannot  be  unacceptable  to  our  readers^ 
efpecially  as  a  difference  of  opinion  is  fuppofed  to  exift  among 
the  Judges  upon  the  propriety  of  IVilUams^s  profeculion  00 
this  Aatute. 


Cafe  of  Arundel  Coke,  Efq. 

Arundel  Coke,  Efq.  of  Bury  St.  Edmunds,  was  indited 
at  the  Suffolk  AfTizcs,  before  Lord  Chief  Juftice  Praity 
March  13,  1721,  together  with  John  Woodburne,  upon 
the  Coventry  J^ J  22,  23  Ch.  11.  for  affanlting  and  flitting  the 
nofe  of  Edward  Crifpe,  Gent,  with  an  intent  him  to  maim  and 
disfigure. 

It  appeared  on  the  trial,  that  Coke  who  was  l>rothcr-in- 
law  to  Crifpe,  and  was  intituled  to  an  eflate  upon  his  death, 
procured  Woodburne  to  murder  him,  and  himfelf  luy  in 
wait,  aiding  and  abetting:  and  that  Mr.  Crifpe  was  terribly 
wounded  with  a  hedge-bill,  his  noflril  cut  through,  and  left 
for  dead;  but  he  afterwards  recovered.  Coke  had  the  ef- 
frontery to  refl  his  defence  upon  this  point,  that  the  affault 
was  not  with  an  intent  to  disfigure,  but  with  an  intent  to 
murder.  The  proceedings  upon  which  we  (hall  give  at  large, 
as  they  occurred  on  the  trial. 

Mr.  Colke.  My  Lord,  I  am  very  fenfible  that  a  point  of 
law  may  arife  on  the  ftatute  whereon  1  am  indited. 

Ld.  Ch.  Juftice.     Whereon? 

Coke.     With  refpeft  to  my  intention. 

Ld.  Ch,  Juftice.  Your  intention  is  matter  of  faft,  and  muft 
be  tried  by  the  Jury,  whether  your  intent  was  to  maim  and 
disfigure ;  this  doth  not  feem  to  me  to  be  a  point  of  law  ;  \i 
there  be  any  point  of  law  that  fhall  arife,  you  (hall  have 
Counfel  to  fpeak  to  it ;  but  whether  you  flit  Mr.  Crifpe's 
nofe,  with  an  intention  to  disfigure  him,  is  a  matter  of  fact. 

Coke.  My  intent,  was  to  kill  Mr.  Crifpe,  and  not  to  maim 
or  dis6giire  him. 

Ld  Ch.  Juftice,  But  that  is  the  quedion  the  Jury  are  to 
ti-y.  Whether  you  did  not  of  malice  tt\tVv\^t«>lt,  ni\>>cvto. 
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intent  to  disfigtire  him.  If  the  Jury  do  not  find  thftt  yon  b 
didt  you  mud  be  acquitted  on  this  tndidnnent.  Sttppo6q( 
your  defign  was  to  kiil»  yet  your  defign  might  be  Iikewtfe  to 
maim;  snd  this  the  Jury  muft  try ;  this  ita  ouitter  of  ftft 
for  their  confideratton. 

Coh.  This  18  1  very  penal  ftatute,  and  I  am  unable  to 
plead  my  own  caofe;  I  beg  your  Lordfiiip  to  wtttgatm 
counfel. 

Ld.  Oi.  Juftice,  If  my  point  of  law  doth  arifc  npcm  the 
ftatute,  you  (hall  have  counfel ;  but  as  yet  there  ia  notUm 
but  matter  of  fad ;  whether  the  fa£t  proved  doth  fopiiort  tfa 
charge  in  the  indidment ;  or,  in  other  words »  whether  the 
evidence  be  fuffictent  to  make  good  the  charge  ;  thia  muft  be 
left  to  the  Jury ;  I  will  ftate  the  fad  to  thc^j  and  they  are 
on  their  oaths  to  give  in  their  verdid* 

Coke,  This  is  a  very  penal  ftatute,  and  I  cannot  argue  it 
for  myfelf ;  I  hope  your  Lord(hip  will  afligd  me  cowilcl; 
this  IS  the  (irft  indiSment  that  ever  was  upon  thia  ftatione. 

Ld.  Ch  Juftice.    What  do  the  King's  Counfel  fay  to  iti 

Serj.  Seihy.  After  To  full  an  anfwer  as  your  Lx>rddiip  his 
given,  I  think  it  btu  vain  to  fay  any  thing;  I  always  thought 
that  no  matter  of  law  could  arifc  upon  this  faS  and  indiS' 
ment;  for  Woodbumc  did  the  faS  of  malice  forethought, 
fcy  lying  in  wait,  and  with  an  intention  to  matm  j  Mr, 
Coke  was  aiding,  abetting,  and  privy  to  the  fa^  :  therefore^ 
though  it  was  an  intent  to  kiil,  it  muft  be  to  maim  ^fo^ 
he  could  not  intend  to  kill  him  with  fuch  an  in^rumeiU) 
without  intending  to  maim  him  6rft  ;  and  therefore,  if  there 
were  two  intentions  and  but  one  executed,  there  Is  no  pre- 
tence to  fay,  that  what  was  executed  was  not  intended.  Mr. 
Coke  fays,  there  never  was  any  indidment  before  upon  thb 
flatute ;  if  nor,  it  muft  be  becaufe  no  man  before  ever  thought 
of  being  guilty  cf  fo  horrid  an  adion. 

Ld^  Ck  Jitftice.  If  aqy  point  in  law  doth  arife^  you  Qtil 
have  counfel ;  but  the  fad  muft  be  agreed  and  lUted^  be- 
fore the  law  can  come  in  debate.  You  fay,  your  intent 
wa^  only  to  murder ;  but  that  is  not  yet  agreed  or  found  to 
be  fad :  it  is  the  point  now  in  trial,  whether  you  d^d  k  net 
with  an  intention  to  maim  or  disfigure;  and  nccord^n^  ii 
that  intention  ftiatl  appear  to  the  Jury,  fo  will  they  eiiher 
acquit  or  convi£l  you;  therefore  if  you  have  a^y  thitig  mofi 
to  fav  1  defire  you  to  go  on» 

Coke.     I  ftibmit  to  your  Lordfhip's  judgment. 

Ld.  Ch,  Juftice.     Gentlemen  of  the  Jury,    this  ii  «n  in* 
4idment  of  the  prifoners  at  the  bar,  John  Woodburne 
Arondel  Coke,  tot  fe\ow>{^  VjX^v^^  vsw  hi^vs  and  puri 
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and  malicioiifly  flitting  the  nofc  of  Edward  Crifpe,  with 
intention,  in   fo  doing,  to   maim  or  disfigure  the  faid  Ed- 
ward Crifpe.     John  Woodbiimc  is  indlQed  for  the  principsil 
aflor,  or  the  perfon  who  did  the  fad;  and  Arundc!  Coke  is 
indifted   for  being  prcfcnt,  aiding  and  al)Clting.  This  in- 
di^^ment  is  founded  on  a  ftaturemade  in  the  iwolind  twen- 
tieth year  of  King  Ch;<r!es  the  fccond,  intituled,  •*  An  aff 
to  prevent  rtalidous  maiming  and  wounding i'*  whereby  it   is 
cnafted,    I  hat  if  any  perfon  or  perfons,  from  and  after  the 
twenty-fourth  day  of  June,  in  the  year  of  our  Lord  1671, 
t>n  purpofe,   and  of  malice  forethought,  and  by  lying  in 
wair,  Ihould  unlawfully  cut  out,  or  di fable  the  tongue,  put 
out  an  eye,    flit  the  nofe,cut  off  a  nofe  or  lip,  ordifableanf 
limb  or  member  of  any  fubje^i  of  his  majefty,  with  inten- 
tion in  fo  doing  to  maim  or  disfigure,  in  any  the  manners 
beforemcntiored,  fuch  his  majefly*s  fiibjeft,  that  then,  and 
in  every  fuch  cafe,    the  perfon  or  perfons  fo  offending,  their 
counfeilors,  aiders,  and  abettors  ^knowing  of,  and  privy  to 
the  offence,  asaforcfaid,)  (hall  be,  and  arc  thereby  declared 
to  be  felons,  and  (hall  fufFer  as  in  cafes  of  felony,  without 
benefit  of  the  clergy.     Now  tli€  queftion  on  this  indftmcnt 
is,  whether  John   Woodbourne  did  on  purpofe,  and  of  ma- 
lice forethought,   and  by  lying  in  wait,  unlawfully  flit  the 
nofc  of  Edward  Crifpe,  with  an  intention  to  maim  or  dis- 
figure  him  therein?  And,  whether  Arundel  CvAc  was  fe- 
lonioufly  prefent  at  the  fad,  aiding  and  abetting  Woodbourne 
in  the  commiflion  and  perpetration  of  it?  To  make  out  this 
matter,  fevcral  witnclTes  have  been  called;  the  firlt  witnefs 
was  Edward  Crifpe  himfelf,  who  informs  you,  that  Arundel 
Coke  married  his  fifter,  and  Mr.  Brown,  Coke's  fiAer;  and 
that  laft  Ncw-years-day   they  wefe  invited  to  fup  at  Mr. 
Coke's;  and  that  before  fupper  Mr.  Coke  propofcd  to  go 
to  Mrs,  Monke's;  and  that  after  fupper,  about  ten  o'clock 
at  night,  Mr.  Coke  called  Mr.  Crifpe  out  of  the  parlour  to 
go  to  this  Mrs.  Monkc's ;  and  that  when  they  had  walked 
three  or  four  turns  before  the  houfe  where  Mrs.  Monkc  dwelt, 
Coke  flood  ftill,  and  made  a  noife  like  a  hollowing,  which  made 
Mr.  Crifpeafraid,  being  dark,  fo  he  made  toward  the  wall; 
but  in  a  quarter  of  a  minute's  time  a  man  came  and  knocked 
him  down :  who  that  man  was,  nor  what  was  then  further 
done  to  him,  he  could  not  then  tell,  becaufe  by  the  blow 
he  loll  his  fenfes   for  fomc  time;  but  aficrwards  he  got  up 
again,  and  returned  to  Mr.  Coke's  houfe  from  whence  he 
came,  but  in  a  fad  condition,  much  wounded  and  bloody, 
where  Mr.  Sturgeon  the  furgeon  came  to  him,  from  whota 
yea  have  the  particulars  of  his  cafe.    He  ^^v**  >JcvftX  ^^^ 
was  clofc  by  him  when  he  was  knocVied  Ao>Ntv\  \i>ax  ^\^  t^^ 
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hear  Coke  faj  any  thin;.     He  airo  tiySf  that  upon  hi* 

one  hundred  pounds  ptr  annum  would  have  gone  to  CakMf$ 

wife,  as  one  of  hia  fillers  and  co-heir. 

The  next  witcers  is  Mr.  Brown,  who  married  Cokfe^a 
fifter;  and  he  fays,  that  he,  his  wife  and  daughter  were  in* 
vited  to  r«p  at  Mr.  Coke's  the  evening  of  New-y«arii*da^; 
that  he  came  about  fix  o'clock,  and  found  Mr.  Cok^aid 
Mr.  Crifpe  drinking  a  glafs  of  wine  in  the  parlour  before 
fupper;  that  he  fate  down  and  drank  with  them  liUfupper; 
that  after  fupper  they  three  came  into  the  parlour  agaia»  aid 
fome  time  after  Coke  went  out  ot  the  room,  and  then  cane 
hack  again,  and  called  Mr.  Crifpe  out  of  the  room,^  who 
follow^  him ;  that  Coke  returned  again  in  about  ten  mt' 
nutes,  and  feemed  to  be  out  of  breath,  as  if  he  had  been 

.' -talking  fader  than  ordinary ;  that  Coke's  houTe  15  diibot 
from  the  churchyard  about  twice  the  length  of  the  flitfe- 
houfe;  that  Coke,  after  he  came  in,  drank  a  glafs  of  winei 
«nd  that  Brown  a(ked  Coke  what  was  become  of  Mr*  Crtfpfli 
and -that  Coke  faid,  he  believed  he  was  gone  home  iniba 
dark;  and  that  in  about  two  or  three  minutes  after  Mr. 
Crifpe  came  in  much  wounded  and  bloody ;  and  that  it  vfu 
about  half  an  hour  beivreen  the  time  of  Mr.  Crifpe*!  goiig 
out  and  returning  again. 

'  Mr.  Sturgeon  the  furgeon  fwears,  that  being  Tent  for^  he 
came  to  Mr.  Crifpe  about  eleven  o'clock  thai  night;  Ihit 
he  had  left  a  good  deal  of  blood,  and  waa  very  much  wouiid- 
ed;  and  that  in  the  whole  he  had  received  feven  diftind 
wounds,  which  he  apprehends  were  by  fo  many  fevenl 
blows.  He  hath  given  you  a  particular  defcriptton  of  llur 
feveral  wounds;  the  fecond  wound  is  that  which  U  alkdged 
to  be  within  this  (latute.  -He  tells  you,  that  this  wound 
divided  the  right  fide  of  the  noftril;  and  that  though  the 
edge  of  the  nofe  was  cut  t brought  yet  it  was  cut  througb 
in  another  place ;  the  nofe  was  (lit ;  there  was  cut  from 
without  into  the  noftril ;  indeed  the  flit  was  not  very  greats 

•  for  he  fewed  it  up  with  one  ftitch  ;  but  he  is  fure  that  a  (tit 
there  was,  and  you-have  leeo  Mr.  Crifpe's  nofe.  Now  the 
flitting  of  the  nofe  is  one  of  the  particular  fads  meniiaiicd 
in  the  ftatute. 

Mr.  WilleC  the  conftable  fwears,  that  he  wa^  with  Wood- 
burne  after  his  commitment,  and  that  he  told  him^  be  wm 
^concerned  in  the  wounding  Mr.  Critpe;  that  he  had  bcea 
there  waiting  for  that  pur|H>fe;  and  that.when  Cnkc  vvbrftM 

^'tohimi  he  went  upand  made  the  aflaoh  upon  iVlr.  Cnff^ 

r  with  an  hook  or  bHI/ that  was  new- ground  (or  th;it  pur^ 
pofiii  andditefilted  Vuiti  ^Vec^  vo  ^^  it  at  his  lrouf<r» 

Jte*  accordingly  did,  auA  Vivcv>3L^\  \\  \^  \i  ^>^ . -x 
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fAid  thflt  was  the  book ;  and  the  hook  bath  been  no^  pr<^ 
duced  before  you;  afid  you  have  feen  it. 

The  next  witnefs  is  Mr.  Wetherell  the  gaoler,  who  fwears, 
that  the  day  after  Coke  was  committed  to  his  cuflody^  Cokjt 
font  him  up  into  his  chamber,  and  told  him,  that  he  and 
Woodburne  had  had  a  defign  to  murder  Mr.  Crifpe^  and 
had  attempted  it  foveral  times,  and  dcTircd  hint  to  go  and 
fecure  Woodburne,  which  be  accordingly  did.  He  hath 
given  you  an  account  how  and  in  what  onanner  he  feciK^d 
bim ;  and  he  fwears  moreover,  that  Coke  tokt  him  federal 
times  that  he  had  a  defign  to  murder  Crifpe,  and  that  he 
employed  Woodburne,  and  delivered  Crifpe  into  his  bandar 
that  Woodburne  did  it  with  an  book,  and  thai  he  bid 
Woodburne  to  cut  his  windpipe?  and  that  if  Woodburne 
had  not  been  a  cow-hearted  dog^  he  would  have  foon  don^ 
and  fecured  Crifpi  from  teHing  tales.  Wetherell  likewife 
fwears,  that  Coke  told  him,  that  he  called  Crifpe  fNit  of  bb 
houfe,  weni  into  the  churchyard  with  bim^  and  there  de- 
livered him  into  Woodborne*s  bands ;  and  he  farther Tweafs^ 
as  to  Woodburne,  that  Woodburne  owned  that .  her  and 
Coke  had  lam  in  wait  feveral  limes,  and  at  feveral  piaceay 
to  murder  Mr.  Crifpe ;  and  as  to  this  particular  fad,  he 
gave  him  this  account,  that  he  ftruck  him  a  Mow  with  hie 
hook,  and  that  not  quite  (Iriking  him  down^  be  gate  hira  t 
fecond  blow;  and  that  as. Crifpe  was  &IKng,  he  cried  oul, 
God  damn  him ;  and  that  than  it  grieved  bim  to  kill  a  nMS 
with  an  oath  in  his  mouths 

Robert  Mooir  fwears.  That  when  he  heard  what  was  be- 
fallen Mr.  Crifpe,  he  fatd,  that  he  knew  the  perfon  that  did 
the  fad,  or  h'mi  who  employed  the  perfon )  aitd  ihe  reafon 
was,  becaufe  about  three  years  and  a  half  before  Mf .  Coke 
fent  for  him,  and  told  him«  that  he  wiflied  Mr.  Crifpe  out 
of  the  world,  and  that  (bmebody  would  knock  him  on  the 
head;  and  that  when  be  afked  binowhat  advantage  that 
would  be  to  him  i  he  replied,  a  very  good  eftite ;  and  after- 
wards told  hina,  he  did  not  vatue  ten  or  twenty  guineas  tor 
knock  him  in  the  head :  this  nude  Moon  refleS  upon  him- 
felf^  and  was  concerned  that  he  fliould  have  fuch  an  opi"- 
nion  of  hrm,  and  thereon  told  him,  that  he  would  not 
kill  ihe  greateff  villain  in  the  world  for  ten  fuch  towns  as 
fiury. 

John  Carter  fwears,  that  on  Friday  before  I^ew-yeer*s-day 
laft.   Coke  fent  Woodburne  to  turn,  to  teH  him  thaf  bia 
mafter  Coke  wanted  to  fpeak  wiiK  him;  that  thereon  he 
went  to  hia  houfis,  and  w;is  ordered  to  come  up  to  hiili  iif . 
his  chamber,  which  be  iUd^  and  Uietc  C^iuc4^  ^^»)|vm&« 
^     VqLL  "    '  F  {    -  ^^'^^ 
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trhether  he  could  help  him  to  a  good  ftrong  horfe  ?  And 
then  told  him,  that  he  heard  he  had  loft  much  of  his  bufi* 
nefsy  lie  had  no  iron,  nor  coal ;  and  that  he  had  a  thing  in 
agitation  that  would  make  a  man  of  him  as  long  aa  he 
lived ;  and  thereon  a(ked  himi  whether  he  could  keep  a  fe- 
cret,  and  one  of  the  biggeft  fecrets  in  the  vrorld  ?  And  upoR 
his  telling  him  that  he  could,  he  a(ked  him  whether  he 
could  cut  five  or  fix  mens  heads  off  without  fcruple  of 
confcience  ?  And  when  he  told  him  that  that  was  too  much 
for  a  man's  confcience  to  bear,  he  told  him,  there  were  thofe 
above,  meaning  the  South-Sea  gentlemen,  who  had  done 
ten  times  worfe,  ruined  families,  and  beggared  gentlemen} 
and  that  to  cut  mens  heads  off  was  but  a  trifle  to  (hem. 
That  hereon  Carter  told  him,  he  believed  he  fpokc  only  in 
joke,  and  by  way  of  merriment;  but  Coke  a(ked  him* 
whether  he  thought  he  fcnt  for  him  only  by  way  of  joke? 
And  then  afked  him,  whether  he  could  cut  off*  one  man's 
head  without  fcruple  of  confcience?  And  when  Carter  told 
him,  no ;  then  Coke  told  him,  if  he  could  not  cut  off  .a 
man's  head,  and  lay  it  down  on  the  table  before  him,  be 
was  not  for  his  turn ;  and  then  gave  him  a  glafs  of  brandy, 
and  bid  him  confider  of  it  for  a  day  or  two,  and  if  he 
could  cut  off  a  man's  head  without  fcruple  of  confcience, 
he  (hould  have  plenty  of  gold  and  filver,  and  any  thing  elfe 
he  fhonld  a(k :  whereto  Carter  replying,  that  he  needed  no 
confidcration,  he  could  not  doit:  then  he  bid  him  fend 
Woodburne  to  him,  which  he  did. 

In  all  this  difcourfe  between  Carter  and  Coke,  I  do  not 
find  that  Crifpc  was  the  pcrlbn  named  on  whom  this  out- 
rage (hould  be  commilied  :  but  Carter,  who  is  a  tenam  of  a 
houfe  of  Mr.  Crifpc's,  fays,  that  Coke  told  him  he  beard 
the  houfe  was  out  of  repair :  that  it  wou-d  be  his  after  Mr. 
Crifpe;  and  afked  him,  whether  he  would  not  hke  it  better 
for  Coke  to  keep  it  in  repair,  as  he  had  done  before  ,  whilft. 
}je  was  Crifpe's  fteward? 

This  is  tlie  fubftance  of  the  evidence  given  againft  tb^: 
prifoners  at  the  bar,  to  prove  th^t  they  maticioufly,  and  by, 
lying  m  wait,  have  flit  Mr.  Criipe's  nofe,  with  an  intent,  to 
di&fi^ure  him  therein.  . 

VVoodhurne  doih  not  deny  th«  general  faft,  that  is^  iht;^ 
ilefigned  lying  in  wait  to  aflTaiilt  Mr.  Crifpc,  nor  the  cuttillC 
or  knocking. him  down  with  his  hook;  his  confeflion  ia|'^iiQ|i 
evidence  againft   Coke,  but  it  is  againft  himfelf ;  and  ;ra|||' 
hear  what  he  ha»h  owred ;  that  laft  barlcy-lmrvcftCokeMt  ' 
fnr  him  to  mend  his  copper,  and  then  ordered  him  to  f--  ^ 
him  at  another  p\ace,  >nV{\0^  >nk^  v:^w<5i\w^^i  doo&i 
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Coke  told  him.  That  he  had  a  thing  for  him  to  do,  but  it 
was  not  to  be  done  prefently ;  and  if  he  would  do  it,  he 
(hould  want  for  nothing.  And  when  he  aflced  him,  what  it 
was?  Hefaid,  To fet  Crifpe  afidc,  that  is,  to  kill  him;  and 
Coke  gave  him  eighteen  pence.  That  then  he  told  him,  he 
could  not  do  it ;  that  Coke  folicited  him  feveral  times  after- 
wards to  murder  Crifpe ;  the  particulars  whereof  I  do  not 
enumerate,  becaufe  they  principally  relate  to  Coke,  againft 
whom  it  is  not  evidence;  but  yet  they  fo  far  relate  to  Wood-> 
burne,  as  to  (hew  his  knowledge  and  deliberation  in  this 
matter;  therefore  to  come  to  the  day  whereon  this  fad  was 
done,  Woodburne  faith.  That  about  eight  or  nine  in  the 
morning.  Coke  fent  for  him,  and  told  him,  that  that  day 
they  (hould  have  the  fatireft  opportunity  to  kill  Mr.  Crifpe; 
and  it  was  agreed  between  them,  that  Woodbame  (hould 
be  in  the  church-yard,  at  Mr.  Morrice's  porch,  about  eight 
o'clock  in  the  evening.  He  iiccordingly  went  with  his 
hedge-hook,  or  bill,  which  hath  been  here  produced.  Coke 
came  out  to  him  twice  by  himfelf,  and  the  third  time,  a 
little  after  ten  o'clock,  Coke  and  Crifpe  came  out  together  j 
and  then  Coke  whiflled,  which  was  the  fignal  between  them  ; 
and  thereon  Woodburne  came  up,  and  owns,  that  with  his 
■hook  he  cut  and  knocked  down  Crifpe,  and  that  though  he 
never  heard  Crifpe  fwear  before,  yet  that  now,  as  Crifpe 
was  falling,  he  fwore  God  damn  him ;  whereon  he  gave 
him  thofe  feveral  other  wounds  and  blows  that  Crifpe  re« 
ceived ;  and  then  refleding  on  what  he  had  done,  imme- 
diately went  to  his  own  houfe,  where  he  was  about  to  take  ft 
rope  to  hang  himfelf: 

By  this  defence  of  Woodburne,  you  fee  that  he  doth  not 
deny  the  aflaulting  and  wounding  of  Mr.  Crifpe;  but  that 
what  he  chiefly  in^Qs  on  is,  that  \^hat  he  did  was  by  the  foli- 
cttation  and  procurement  of  Mr.  Coke;  which  is  no  jufti- 
iication  or  excufe.  However,  he  hath  called  two  witnelTes^ 
Ann  and  Sarah  Woodburne,  his  two  daughters,  to  prove 
that  Coke  did  frequently  fend  for  their  father,  and  often 
came  to  him  at  his  own  houfe,  and  would  be  in  private 
conference  together,  which  probably  was  about  this  matter ; 
t>ut  if  it  were,  this  only  confirms  what  Woodburne  infifts 
on,  that  he  was  fohcited  and  hired  by  Coke  to  do  this  (ad ; 
which,  as  I  faid,  will,  neither  juftify  nor  exCufe  liim;  for 
no  man  is  to  obey  the  unlawful  commands,  or  heaiken  ta 
the  illegal  advices,  of  any  other  perfon  whatfbeven    - 

As  for  Mr.  Coke,  that  which  he  principally  puts  his  dtience 
npon^  is,  that  his  ifttent  was  to  kill  and  murder  Mr.  CtiiT^'^ 
iHit  not  to  maim  him,  or  to*  flit  Ktt  nott^^oi  v.^  &V(!&^^\&t^ 
F  f  a  \tw 
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in  roJoing-|  and  therefore,  though  impnrraancc  tndnfOh 
tion  of  ilie  attempt  to  murder  Mr.  CrilpOy  they  flit  hii  aoir, 
or  might  thereby  dUfigare  him»  yet  that  not  beinp  th«ir  ifh 
teniion  and  deftgn,  he  is  to  be  acquitted  on  this  indidmtiit, 
v^herein  the  intent  of  the  party  ii  oqe  of  the  principal  ia- 
gredienis  to  make  him  guilty^ 

That  this  attempt  of>  Mr.  Crifpf  wa^  derigncdf  niaHcious, 
and  by  laying  in  wait,  the  evidence  ii  very  ArQQgi  ihtre 
hath  been  i^fo  very  flfong  evidenqe  givw,  tbm  iN  nofc  of 
Mr.  Crifpe  was  flit  by  \Voodhiirn«i  s^nd  tb^t  Cc^m  wa^  pit* 
Ibnt  on  the  (ame  deflgn  with  Woodburpt. 

But  the  thing  chiefly  infi(^ad  on  is,  that  the  flitting  ^ 
Mr.  CrifpeS  n^fe  was  not  with  an  intention  in^fo  doiiig  to 
mainn  or  disfigure  htm ;  and  if  it  weie  not  with  ihia  inseni; 
then  the  prifonf  rs  will  not  be  guiky  upon  this  indi£(ment. 

Now,  G^R^eoseni  what  the  intent  of  thefe  per(biia  wasia 
flttttpg  Mp.  Crifpe's  nofci  you  are  to  try ;  this  is  a  matter  of 
fed  for  your  confidcratioa  and  determination  :  it  is  the  faine 
in  other  ftlonics,  where  the  intent  of  the  party  makeathe 
crime.  Burglary  is  bres^ing  open  an  bouft  in  ihe  night- 
time, with  ^n  intent  to  commit  a  fieiony ;  though  no  fekmy 
be  eonfunitted,  yet  if  there  was  an  intent  to  do  it,  it  is  bur- 
glary i  which  intent  is  to  be  tried  by  the  Jury.  Larceny, 
or  theft,  is  taking  away  another  man's  goods,  with  aH  in- 
tf At  to  ileal  ;*  if  it  were  without  fuch  an  inient»  it  would 
only  be  a  trefpafs,  and  no  larceny ;  but  whether  it  were  cr 
were  not  with  fuch  an  intent,  is  a  nqatier  of  fad.  to  he  iiv 
quired  into  and  determined  by  the  Jury.  Nay,  the  intend 
13  fo  neccflary  in  all  fdonies,  that  a  perfon  who  hath  ne 
intent  or  defign,  as  a  madnaan,  lunattck,  infant,  ire*  can- 
not commit  felony  for  that  very  reafon  ;  becaufe  hecaimet 
have  any  intcpt  or  dcfign  in  his  anions.  So  that  io  this  dde 
YOU  arc  to  try  no  other  matter  than  what  is  tried  in  o|her 
iclonies,  ^/s.  the  intent  of  the  party. 

Now  how  is  the  intent  of  the  party  dtfcovered  m  Qt^MT 
cares  ^  By  the  hGts  then^folves,  by  the  precedent,  coocwiir 
tant,  and  fubrequent  circumdances  of  the  fzSti,  by  the  mjK^ 
nor  of  doinf ,  and  the  like.  •  -^-^ 

Inhere  are  feme  cafes  where  an  unlawful  op  feioniOH^v^ 
tent  to  dooiie  ad  nfvty  be  carried  over  to  another  ai9ti''4M^ 
in  prpCecution  thereof;  apd  Tuch  o^ier  a.ft  will-be;fi^}||^ 
beaaufe  done  id  preAcMtHm  of  an  unlawful  or  fi^iMPft^ 
intent:  ^s,  if  a.  man  (boo&s  at  a  w4M  fowl,  ^hfFefira^lliJ||i^ 
hath  npy  property,  and  by  fu<h  fhooting  bappftm  ^mii^i^^ 
.to  kilta  m'«i^;  thia  hoqiicide  is  not  felony,  but  pnl7-i| 
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Iitppened  in  the  doing  of  a  lawful  ad :  buY  if  this  man  had 
(hot  a  tame  fowl,  wherein  another  had  property,  but.not 
with  intention  to  (leal  it|  and  by  Aich  ftiooting  bad  acci- 
dentally killed  a  man,  he  fliould  then  have  been  guilty  of 
manflaughter,  becaofe  done  in  profeciltioa  of  an  unlawful 
adion,  viz,  committing  a  trefpafs  on  another's  property: 
but  if  he  had  had  an  intention  of  ftealii^  this  tame  fowl, 
then  fuch  accidental  killing  of  a  man  would  have  been  mur<^ 
der,  becaufe  done  in  profecution  of  a  felonious  intent,  visi. 
an  intent  to  fteal.  So  a  man  of  malice  intends  to  burn  one 
houfe,  in  execution  thereof  he  happens  to  bum  another 
houfe ;  this  is  a  malicious  and  felonious  burning  of  this  other 
houfe,  becaufe  fprung  out  of  a  malicious  and  felonious  in- 
tent. The  like  may  be  inftanced  where  poifon  is  intended 
to  be  given  to  one  perfon,  and  another  takes  and  eats  it, 
and  tliereby  dies.  And  other  cafes  there  are  of  the  like  na* 
ture,  where  ads  done  in  profecution  of  felonious  intehts 
participate  of  the  nature  of  iheir  original  from  whence  they 
fpring. 

But  now  the  indidment  on  this  ftatute  is  for  a  certain 
particular  intent ;  for  purpofely,  malicioufly,  and  by  lying 
in  wait,  flitting  Mr.  Crifpe's  nofe,  with  an  intention  in  fo 
doing  to  maim  or  disfigure :  and  you  are  to  confider,  whe- 
ther the  ingredients  neceflary  to  make  this  a  fcfiony  witbtn 
the  (latute,  have  been  pioved  to  your  fatisfafiion.  The 
fads  necefTary  to  be  proved  on  this  indifiment  are,  that  on 
purpofe,  and  of  malice  forethought,  and  by  lying  in  wait, 
they  unlawfully  flit  tlie  nofe  of  Mr.  Grifpe,  with  intentioil 
in  fo  doing  to  maim  or  disfigure.  As  to  the  hSt  of  flitting 
the  nofe,  that  is  diredly  and  pofitively  fwora :  there  can  be 
no  doubt  but  that  k  was  an  uniawfiil  flitting.  Then  the 
neiT  thing  for  your  conflu<:rati6n  will  be,  whether  this  lUf- 
iawful  flitting  was  on  purpofe,  of  malice  forethought,  and 
by  lying  in  wait.  As  to  this,  a  great  deal  of  evidence  hath 
been  given ;  and  what  paflfed  before,  and  at  the  time  of  tht 
fa3,  will  guide  you  herein.  And  if  00  a  review  of  the  evi- 
dence, you  (hall  be  of  opinion,  il^t  this  unlawfal  flitting 
of  the  nofe  was  on  purpofe,  of  malict  fore-thooght,  and  by 
lying  in  wait;  then  the  heat  qiieftion  will  be,  whether  (his 
was  an  intention  to  disfigure  ?  Fa€U  do  in  fame  meafure  ex*- 
plain  themfelves  ;  and  the  circumAances  preceding  and  ac« 
companying  thofe  fads,  and  the  manner  of  doing  them«  do 
many  times  more  fuUy  ea  plain  and  declare  the  intent  of  the 
parly.  The  prifoner,  Mr.  Coke,  infifls,  that  their  inten- 
tion was  to  murder,  and  not  to  maim  ;  and  that  if  they  did 
msum  or  flit  the  aofe^  it  wm  wiih  a&  \t«l^icC\Qvw\^V^<v  wA 
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not  «vith  an  intention  to  maim  or  disfigure.  On  the  other 
ftde»  11  IS  infilled  on  by  the  King's  Counfcl,  that  though  the 
ulrimate  intenrton  might  be  to  murdt»r,  yet  there  might  be 
alfo  an  intention  to  maim  and  disfigure,  and  though  the 
one  did  nor  rake  e(Ft£ly  yet  the  other  might :  an  intention  to 
kilU  doth  not  exclude  an  intention  to  maim  and  disfigure. 
The  inftruTienr  made  ufe  of  in  this  attempt  was  a  bill,  or 
hed;iing-hook,  which  in  its  own  nature  is  proper  for  cutting 
and  maiming;  and  \yhere  it  doth  cut  or  maim,  doth  ne- 
celTarily,  and  by  confequencc  disfigure.  The  attempt  in- 
tended on  Mr.  Crifpc  was  immediately  to  his  perfon,  to  do 
him  a  perfonal  injury.  BcfiJes,  the  manner  of  doirrg  and 
perpetrating  this  fad  is  proper  to  be  confldered  ;  that  it  was 
done  by  vicUnce,  and  in  the  dark,  where  theafTailant  could 
not  well  make  any  dil^indion  of  blows;  bur  knocked  and 
cut  on  any  part  of  Mr.  Crifpc^s  body  where  he  could,  till  he 
had  funk  him  down,  and  done  to  him  whatever  eSfe  he 
pleared.  And  if  the  intention  was  to  murder,  you  are  to 
confidtr,  wlicihcr  the  metins  made  ufe  of,  in  order  to  efFeft 
and  accomplifli  tl.at  murder,  and  the  confequences  of  thofe 
inean-^,  wcie  not  in  the  irir.nricin  and  dcfign  of  the  party; 
and  v;hcthtr  every  blov/  and  cur,  and  the  confequences 
thereof,  were  not  intcp.dcd,  as  wtil  as  the  end  for  which  it  is 
ailedg'd  thole  blows  and  ctijy  were  given. 

All  thcic  fcveral  thiris;s,  which  I  have  mentioned,  arc  pro- 
per for  your  confideration :  you  v.  ill  add  10  them  your  own 
cbfcrvations;  and  if.  upon  the  whol  ,  you  are  fatisfied  from 
the  evidence,  tliat  \Voo:Hburne  did  on  purpose,  and  of  ma- 
lice foie-thought,  and  by  lying  in  wait,  unlawfully  flit  the 
Tjofe  of  l.dwsird  Crifpc,  wiih  inicntii)n,  in  fo  doing,  to 
maim  or  disfijjuie ;  and  that  Arundel  Coke  wns  felonioufly 
prefcjit  at  the  commiflion  of  this  fatl,  and  aiding  and  abett- 
ing therein,  then  vou  will  find  ihem  Guilty  :  but  if  this  hath 
noi  been  piuvfd  to  your  faiisla6lion,  then  you  arc  to  apquil 
them,  and  find  ihcrn  Noi  Guilty. 

Then  the  Jury  hr ought  in  their  Verdi ^  Guilty. 

W  hi:n  Coke  was  bioiighr  up  for  judgement  on  the  fbUon^ 
ing  c.ty,  he  addrefTcd  the  Court  as  follows : 

Thcugii  ycyr  L«»rd«hJp  did  not  think  it  proper  yefterdty 
to  afl'ign  me  Cv  m^cl,  yet  1  hope  your  Lordlhip  will.  qOvt- 
give  nic  itavc  to  fpeak  for  myfelf;  efptcially  fmc^Iam  ihk 
firft  unhappy  iniUnce  of  indii*^ment  on  this  ftatiiie^  no 
ifidi^iiiem,  asfar  as  it  appearsby  the  Law-lWks,  was.  ever 
yet  founded  rn  this  (latu^e,  and  therefore  ought  to  bc.YCCr 
well  ueighcd  ;  e'pf  cially  in  the  firft  inftance  to  which  it  mfi^^ 
pears  to  have  been  tsex  2i\^^\\f:^«    \\\&^>i<\'^  V^^l  QaiMir— 
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and  confeqaently  by  the  known  rule  of  law  not  to.be  car- 
ried beyond  the  exprefs  letter  of  it ;  confequencly  no  crime, 
of  what  nature  or  magnitude  foever,  can  fall  within  the 
purview  of  it,  but  fuch  as  is  identically  the  fame  in  every 
circumdance  with  chat  defcribed  by  the  words  of  the  (latote 
itfclf. 

The  crime  defcribed  by  the  ftatute  is  the  unlawful  cutting 
out,  or  difabling  the  tongue,    putting  out  an  eye,  flitting 
the  nofe,  cutting  off  a  nofe  or  lip,  or  difabling  any  limb 
or  member,  attended  with  thefe  particular  circumftances ; . 
Firfi,  on  purpofe  and  of  malice  forethought. 
Secondly,  by  lying  in  wait. 

Thirdly,  with  intention  in  fo  doing  to  maim  or  disfigure 
in  any  of  the  manners  before  mentioned  in  the  (latute. 
.  Thefe  circumftances  mud  all  concur  to  conftitute  that 
particular  crime  defcribed  by  the  ftatute;  and  where  any  of 
them  are  wanting,  of  what  magnitude  foever  the  offence* 
may  be,  it  is  not  the  offence  which  the  (latute  has  fpe« 
cified. 

.  If  the  firftcircumftance  be  wanting,  no  man  can  fay  that 
any  offence,  though  attended  with  the  other  two,  can  fall 
within  the  (latute ;  this  is  fufficiently  pUin  of  itfelf. 

As  to  the  fecond ;  A.  and  B.  of  malice  forechought»  ap- 
point and  meet  to  fight  a  duel ;  J.  in  the  rencounter  runs 
B.  into  the  eye,  and  purs  it  out ;  no  body  has  ever  imagined 
this  to  be  within  the  (latute,  becaufethe  circunnftance  of  ly- 
ing in  wait  is  here  wanting. 

As  to  the  third ;  fuppofe  A.  lies  in  wait  to  rob  B.,  B.  re- 
fiftS)  and  in  the  fcufHe  is  wounded,  as  the  (latute  defcribes, 
but  gets  off.  This  is  a  cafe  which  very  frequently  hap- 
pens, yet  no  one  ever  thought  it  to  be  within  the  ftatute, 
nor  was  any  one  ever  indided  for  this  upon  it:  the  only 
reafon  of  which  muft  be,  becaufe  the  intention  was  to  rob 
i^nd  not  to  maim  and  disfigure  the  ptrfon. 

In  my  cafe,  if  it  be  taken  upon  the  evidence  of  Mr. 
Crifpe,  nothing  more  appears  than  the  a(rault  itfelf:  if  my 
.confe(rion  be  read,  the  lying  in  wait,  and  the  malice  fore- 
thought will  be  proved ;  but  then  it  will  be  likewife  .proved^ 
.  |hat  1  had  noother  intention  but  to  kill,  and  had  no  other 
.  p^rt,  but  by  giving  orders  to  Woodburne  for  that  purpofe ; 
a^d  my  confeilioQ  mu(l  be  taken  together. 

Nor  is  it  -tn  objedion  to  fay,  that  the  crime  which  is. 

',  proved  by  .the- evidence  is.  much  wprfe  than  that  which  is 

'4efcribed  by  the  Aatuie;F  for  if  it  is  worfe,  then  it  cannot  be 

the  fao^fr  Eveajn, cafes- of  crimes  by  the  common  law»  if 

'«P09.  QQ !  indi{lm^t  for  a.crmc  qC  ^VAbftVA^^v^x^^"^^ 
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cvldtncc  pFOTCt  the  hQ^  mitcndtd  iPith  citciifiiflsticts  w 
bfif^  It  witliin  the  defer iption  &f  h  crirQe  ol  fuficrier 
lore,  the  pcrfon  ii^dided  tnuA  b«  icquitled>  At  Sum 
AfHzc^  tt  Dor cheflerj  Anno  17121  a  womafi  ura«  indii 
before  Mr.  Juftice  Eyre^  fori  Ka  rn  under  o§  anotlierwofti 
upon  tb'is  tvidence  it  appeared,  thai  the  perfon  murd< 
w§M  hermijlrefi,  which  made  the  criinc  petty*  treafon* 
Judge  difefted  this  matter  to  be  fpetUllj  toundf  arid  u 
conference  with  til  the  Judgts,  it  wa«  held,  Ihe  ought  ti 
acquitted  upon  this  tndiOment,  is  (he  accordingly  was; 
was  aftcnvardt  indiQcd  far  peity-ircafon,  and  <:onvi^ed 
executed  thereu^otu 

When  a  new  ojfencc  hasf  been  created  by  flaiutef  oi 
old  one  made  more  penal  >  the  utmofl  (lrj€tncf»  hai  afii 
been  ufed  10  comply  with  the  letter  cf  the  Aarute^  V'huti 
jnconveniencies  might  refuU  from  fuch  a  reftratnt. 

As  for  esf ample  : 

By  the  ftatute  of  the  39  Eli^.  cap,  t  5^  Clergy  ii  ta 
away  from  any  pcrfon  or  perfom  who  ^all  be  convi£te< 
taking  any  money ,  roods  or  chit  ids  out  of  any  dwellj 
houfe^  &:C.  in  the  day-time,  to  the  vatue  of  five  fhiUii 
One  F.vanA  and  one  Finch  were  indited  on  this  Aati 
T  Crali  475  Evani  and  FUk^^s  cafe  ;  ihc  cafe  was  thus  u 
iheevidence,  that  Kirans,  by  a  ladder,  climhcd  to  the 
per- window  of  one  Audley's  houfe^  and  took  out  thei 
forty  pounds;  and  that  Finch  flood  upon  the  Tadderg 
TTew  of  Evan?j,  and  fa^v  Evans  in  the  chamber,  and  ' 
aflitling  and  helping  lo  the  commit rirf  of  the  robbery, 
took  part  of  the  money ;  upon  a  fpectal  vcrdi£l  it  wa^ 
judgedi  that  beeaufe  Finch  did  !>ot  a^u^Uy  enter  the  chi 
her,  and  take  the  money,  though  what  he  did  amountei 
a  taking  by  ronftru^ion  of  law,  and  was  fuch  a  takins 
made  him  a  fefon  ;  yet  I  he  vary  letter  of  ail  penal  flan 
mufl  bj  purfued,  and  therefore  he,  id  eft  Finch  hftd 
Clergy,  and  Evans  was  hanged* 

NumeroiH  cafes  might  be  put  of  this  kind  of  nicety  in 
eonftruftion  of  penal  Hatutes. 

To  tnetition  but  or*e  more:  by  the  ftatute  of  1  Ethv, 
cap.  tif  ckrey  h  taken  away  from  fuch  perfoni  at  iHill 
convicted  f^  the  felonious  dealing  of  horfes,  geldingti 
mares,— So  fcrupuloutly  did  the  Judges  adhere  to  the  lei 
of  ihit  taw,  that  iberc  wae  forced  to  be  another  ftattite  mi 
vtz,  a  ^  3  Edw,  VL  cap.  33,  to  enad^  that  a  peHbit^ 
mBtd  lor  teloivioitfly  ftealing  one  horfe,  fhoutdbe  ouliad 
his  clergy  in  the  fimf  manner  as  if  )]e  had  (tote  two. 
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Nor  i«  It  in  this  cafe  enough  t©  fay,  the  Jury  tre  judges  of 
jlll  thU:  ftH-  Aft  the  evidence  now  appcirs,  and  is  adnriitted, 
it  is  matter  of  law»  how  far  this  evidence  thus  admitted  on 
all  hands  is  fufficient  to  fupport  this  indidnient.  If  it  were 
in  a  civil  caft,  the  party  might  demur  to  the  evidence.  But 
if  he  is  not  allowed  that  liberty  in  criminal  cares,  it  is 
upon  the  common  notion,  that  the  Judges  are  the  prifoner's 
counfet  (  and  are  obliged  to  determine  all  the  matters  in  law 
ari(ing  upon  the  evidence,  as  much  as  if  the  perfons  had  de- 
murred to  that  evidence. 

And,  as  in  this  cafe,  the  prifoner  admits  the  evidence 
given  to  be  true,  and  infifts  upon  it|  that  it  doth  not  fup* 
port  the  indi&nent ;  and  therefore  has  a  right  to  have  the 
opinion  of  the  Judges  thereupon,  as  much  as  if  the  cvi- 
jdeiice  were  dated  at  length  upon  the  record  (as  it  mud  be 
in  the  cafe  of  a  demurrer  to  evidence),  and  nothing  ought  to 
be  left  to  the  Jury,  but  under  the  Judges  diredions  as  to 
point  of  law. 

In  all  thefe  cafes  therefore,  my  Lord,  it  has  been  ufual  to 
allow  the  faft  ro  be  fpecialiy  found*;  which  gives  the  pri- 
fOner  the  advantage  he  might  have  had  by  the  demurrer  to 
the  evidence. 

Serj.  Selby.^^JAj  Lord,  I  do  agree  with  the  pfifoner  at  the 
bar,  that  this  is  a  very  penal  ftatute,  and  that  thefe  fa3s 
mud  be  made  out  to  bring  his  cafe  within  the  letter  of  the 
AQ,  viz.  an  intention  or  purpofe,  of  malice  forerhought,  to 
maim  or  disBgure  m  fuch  a  manner  as  the  datute  defcribe$; 
a  lying  in  wait  for  that  parpofe;  a  niaiming,  or  disfiguring 
accordingly  I  and  an  abetting  and  being  privy  to  thefe  fa£ls : 
thefe  are  all  fads  which  the  Jury  only  could  determine,  ei- 
ther by  poTitivoi  prefumpiMre,  or  circunidantial  evidence ; 
for  no  man's  thoughts  or  intentions  can  be  otherwife  proved 
than  by  his  adions.  My  l.x>rd  Chief  Judice  hsth  left  the 
whole  evidence  of  thefe  fads  to  the  Jury,  who  by  their 
verdid  have  found  all  thefe  fads  as  laid  in  the  indidment, 
agfltnd  whiqb  ndbody  can  now  open  his  mouth :  we  ap- 
prehend therefore  th^t  no  matter  of  law  hath  arifen,  and  that 
what  hath  been  infided  on  by  the  prifoner  is  befide  his  cafe, 
^nd  needs  no  anfwer. 

Serf.  Bfumikwait.'^lAj  Lord,  the  Jury  have  found  htm 
Gtiilty.  I  apprehend  nothing  can  properly  be  alleged  now 
by  Mr.  Coke  that  is  contrary  to  the  verdid :  if  there  is 
any  fault  in  the  indidment,  we  are  rea<ly  to  anfwer  any 
objedions  he  fliall  mtke  agamd  it.  That  he  does  not 
pretend  to.  What  is  now  offered  by  himr  is  againd  the 
ferdfd^  Md  oonirary  10  w4iat  is  hMMi&^>|  xVfc  ^vw^*   ^^»^. 
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^our  LordAiijA  leave  to  give  an  ftnfwer  to  the  objedioi 
is  plea  fed  to  make  againll  the  verdi^tj  hqwcver  impro] 
^nd  out  of  time  made,  for  the  fau&fa£llon  of  himfclf] 
of  the  pcrfori!^  here  prcfcnE.  I  tgree,  a  penal  ASt  (hal 
be  conflrned  hy  eqtiVry,  cr  carried  farther  than  the  v 
or  leUer  of  the  Aet,  as  the  cafes  mentioned  by  hii 
prove,  but  affirm,  that  this  prefcnt  cafe  is  within  ihc  v 
and  ireanirir  of  the  Atl :  for  though  the  uhimmte  inici 
Mr.  Cfipe  might  be  to  myrdtr  Mr.  Ci  ifpc  (as  by  hinn 
le|*ed  irv  excufe  of  himfelf)  ali  the  means  made  ufe  < 
mS\:S.  that  intent  werealfo  on  purpofe,  and  fuch  blows  i 
not  be  given  by  an  inllrumem,  without  an  intenf  lo  r 
xnd  disSgure.  They  were  eiven  by  one  lyin^  m  wai 
purpofe;  and  the  fad  »nd  manner  of  doing  the  fjime 
cicntiy  prove^  and  are  a  certain  and  necefTary  indicatic 
the  mitnu  The  defend^inCs  mi^ht  have  an  indent  ri 
©If,  or  flit  the  nofe^  put  out  an  eye,  ordifmember; 
an  intent  alfo  lo  kili  and  dt'i^'Oy ;  one  intent  did  take  el 
the  other  not.  The  dcfend-inla  ought  not  to  anfwc 
•what  was  not  done,  bat  ought  to  anfwcr  for  what  was  d 
which  wa&  liie  flitting  of  Mr  Crifpe'^  nofe,  on  purpof 
maim  and  disfigure  riim^  by  one  lying  in  wait  |  which 
that  Is  required  by  ihc  At^~ 

As  to  the  objeBion  |  that  if  A.  and  B.  go  together  to 
a  duel,  if  A.  flit  the  nofe  of  B,  thh  h  not  within  the  , 
the  r^f.vfon  is,  bi^Cjinfe  there  is  no  lying  in  wait. 

As  to  the  cafe  of  J,  Wing  in  wait  to  rob  B^  I  with  | 
Aibminion  do  fay,  that  if  J.  lie  in  wait  to  rob  B.  an. 
eJTttl  that  piirpafe  with  the  greater  eafc,  A^  on  purpofe 
mtiiihera  /f.  or  puis  out  bia  eyes,  or  does  any  other 
prolvibitcd  by  the  AQ. ;  though  A*  be  hindered  from  rob 
B,  be  is  wltliin  the  A^  of  l^arhamcnt;  for  the  intent 
purpofe  to  rob  will  be  no  excufe  to  otie  that  fliall  con 
ihc  fads  prohibited  by  the  A&, 

As  to  the  cafe  of  Ev::n»  and  Finch,  Cr,  Car.  473 
50  Ei*  which  takes  away  the  Clergy  from  him  that  ei 
aivd  Ikals;  Finch  was  not  within  the  flatute,  and  bid 
CIprgy  ;  for  tht:  tJtprefs  words  of  the  ftatutc  take  aws] 
Clergy  from  him  that  enters  the  houfe,  which  Fine! 
not.  As  to  the  indifiment  of  a  fcrvant  for  murder^  in  ki 
hff  nuftreh;  it  is  plain,  thaf  it  is  a  crime  of  a  hi|hci 
grce  than  murder,  it  is  an  offence  of  another  fpecteft 
pctif-treafor,  and  not  murder, 

I'he   f^mc   anfwer  may  be  given  to  the  other  ctfci  1 

fiDiicd,  where  the  words  of  an  A^  of  Parliament  arc  eif 

^No  c^fe  fliall  be  conflrued  whhin  a  per.al  Ad^  but  wh 
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ii'ithin  the  words:  but  as  to  the  prefent  cafe,  the  Jury  have 
found  every  fad  that  the  A3  of  Farliament  requires^  that 
-SKI  unlawful  aflfault  was  made  on  Mr.  Crifpe  by  the  prifon- 
ers;  that  his  nofe  was  flit  on  purpofe  to  maim  and  disfigure 
him,  by  lying  in  wait.  And  all  thefefaSs  were  proved  by  plain, 
clear,  and  I  believe  convincing  evidence  to  every  perfon  that 
heard  the  trial.  I  am  fure  the  prifoners  cannot  complain 
of  any  hardfhip  done  them  ;  the  profecution  was  carried  on 
for  the  fake  of  juftice,  for  the  fafety  of  his  Majefty's  Tub- 
jeds.  1  his  being  the  firft  inftance  of  a  crime  fo  heinous^ 
cruel,  barbarous,  and  inhuman,  that  has  been  committed 
fmce  the  making  the  A&  of  Parliament,  it  is  hoped  by  this 
profecution  a  fecond  will  never  be  committed;  for  which 
reafon,  I  pray  your  Lordftiip's  judgment  for  the  King  againft 
the  prifoners. 

Mr.  Raby. — My  Lord,  I  did  expeS  at  this  time  I  fliould 
have  heard,  from  this  unhappy  gentleman,  fomethii^  in 
arreft  of  judgment;  fomething  to  Chew  that  this  indiSment 
and  record,  now  before  your  Lordfhip  in  judgment,  had 
been  infufficient,  and  fuch  as  your  Lordflup  could  not  have 
proceeded  upon  to  give  judgment  againil  the  prifoners:  but 
I  do  not  perceive  any  thing  has  been  objeded  to  this  in* 
didment  or  record ;  and  therefore  fince  nothing  appears,  or 
is  objedtd,  they  mud  be  taken  to  be  fufficient,  and  fuch  as 
your  Lordfhip  ought  by  law  to  give  judgment  upon  againft 
the  prifoners  now  at  the  bar. 

But  this  gentleman  has  been  pleafcd  to  take  notice  of  the 
AGi  of  Parliament  on  which  this  profecution  is  founded:  he 
has  aifo  made  fome  mention  of  the  fads  which  have  been 
given  in  cvidcr ce  againft  him  ;  and, cited  fome  cafes  fas  I 
apprehend)  to  (hew,  that  penal  ftatutes,  and  criminal  Afis 
of  Parliament,  ought  not  in  conftrudion  to  be  carried  be« 
yond  the  letter  and  words  of  the  Ad.  This  which  he  has 
cffered  (as  I  take  ii)  is  now  meant  to  fliew  (or  at  leaft  that 
he  apprehends)  that  from  the  evidence  given,  it  has  not  fully 
appeared  he  is  guilty  of  the  offence  with  which  he  ftands 
charged  Within  the  Arid  words  and  meaning  of  this  Ad 
of  Parliament :  and  for  this  end  he  has  been  pleafed  to  make 
fome  obfervations  from  the  words  of  the  ftatute,  v4iat  things 
be  apprehends  to  be  neceflary  to  bring  him  within  the  com* 
pafs  of  this  Ad,  viz.  That  fuch  wound  or  maiming,  as  is 
^efcribcd  by  the  fiatute,  ought  to  be, 

t.  Cn  purpofe,  and  of  malice  forethought. 

d.  By  lying  in  wait. 

3.  With  an  int^tion  to  disfigure. 

A« 
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All  thefe  have  been  already  admitted  to  him ;  and  he  wDI 
fte  every  one  of  thefe  circumllances  not  only  taken  notice 
of  by  us  in  our  obfervations  upon  the  evidence/  but  sKe 
more  fully  by  your  Lordfliip,  before  the  Jury  gave  tbeir 
verdid. 

Gut  with  what  intent  this  fad  was  done,  whether  oF  ma- 
lice forcthoiighr»  by  lying  in  wait,  and  with  intent  to  dis* 
figure,  are  ciicumftanccs  only  to  be  colleded  from  the  evi- 
dence and  the  fads  themfelves;  of  which  neither  we  nor 
the  Court  can  determine ;  but  can  only  be  enquired  of,  and 
derermined  by  the  Jury  ;  and  ihercforc,  though  it  would  be 
a  full  anfwer  to  whjit  is  now  objededy  to  fay,  that  the  Jury 
have  confidcred  of  the  evidence,  have  determined  upon  it> 
and  found  you  guilty  of  the  indidment,  with  all  thofe  cir* 
cumiUnces  which  the  prifoner  objeds  are  neceflary  to  briftg 
ibc  ofFcnce  within  the  (lAiute;  though  this,  I  fay,  might  be 
anfwer ;  yet  for  the  juftice  of  this  proceeding,  and  to  fa« 
risfy  the  prifoner  in  his  own  objedions,  and  that  they  fliouM 
Hot  pafg  unanfwered,  your  Lordlbip  will  permit  me  to  take 
notice  of  the  cafes  cited,  and  alfo  to  recollefl  the  evi* 
dencc,  fo  f^r  as  the  prifoner  has  made  it  neceflary  to  re- 
peat It. 

I  confefs,  it  is  with  concern  I  mention  it  again  ;  for  I 
would  not  do  any  thing  which  might  add  to  the  weight  of 
thofe  afflidions  which  this  Unhappy  gentleman  is  undert 
had  not  he  himfelf  made  it  uecefTary  to  take  farther  notice 
of  it. 

As  to  the  cafes  cited,  only  two  of  them  which  he  men* 
rions  are  cited  to  be  adjudged;  that  at  Dorchefter  by  Mr« 
juOice  Eyre  J  that  a  woman  was  indided  for  murder^  and 
upon  evidence  it  appeared  to  be  a  difierent  ofience,  viz,,  petit- 
treafon,  for  (he  had  killed  her  miftrefs;  and  that  thcregpoB 
Kir.  Juftice  Eyre  caufed  her  to  be  indided  for  petit-trea(b% 
0nd  (he  w;is  convi^ed.  Certainly,  my  Lord,  thatju«||{<« 
ment  was  right,  and  very  juA;  for  when  it  appeared  upod 
rvicience  that  (he  was  guilty  of  a  d((lin&  and  different  aSSeaot 
than  that  of  which  ihe  flood  indided,  could  any  thiiw,be 
more  juft,  than  to  catife  her  to  be  indited  for  that  offenCi 
f)f  which,  upon  the  nature  of  the  evidence,  ihe  appeared  |tf 
he  ^tiiliy.  The  fecond  cafe  cited  of  Evans  and  Fimib 
(«oich  is  reported  in  Cr9.  Car.)  is  no  more  than  tknM. 
Kvans  v'a<i  barged;  Finch  had  his  Clergy,  and  wol ia|||i} . 
biirnt  in  the  hand  ;  and  with  great  reafon:  for  ihe  fta{«jte« 
;:9  Eliz.  vthich  takes  away  Clergy,  takes  the  ^^^^'tJJf'S^^ 
i.oni  him  Uut  enters ;  and  therefore  to  have  taken  the  ^' 
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from  Finch,  ^ho  did  not  enter,  had  been  unjuft  and  unrcafon- 
able.  And  as  to  what  is  mentioned  ot  the  ftatute  a  v3*  3 
Ed,  VI.  cap.  33,  made  in  explanation  of  the  ftacute  which 
took  Clergy  fro^n  him  wlto  ftolc  horfcs,  and  to  take  C\tT^f 
from  him  who  ftole  only  one  horfe,  tiiere  is  fuch  an  Ad  ^ 
Parliament ;  but  this  A£t  and  the  cafes  cited,  only  Qievr 
that  regard  has  always  been  had  not  to  extend  penal  (la^ 
tutes  beyond  the  words  of  thenn.  Ba^  before  thefe  cafes 
were  inentipned  (and  indeed  bad  they  never  been  cited)  tht^ 
rule  of  conArudion  had  been  allowed  to  the  prifouer ;  for 
•11  t|i^  particulars  now  infiiled  on  by  th«  prifoner  were  be** 
fore  take9  lyxice  of  by  tl>^  Court,  as  circum^lances  neoeflGuy 
to  make  out  the  oflfence  againft  the  prifoner:  npr  has  onf 
oi  thofe  circumdaiKes  paflcd  without  obfervalion ;  but  tht 
Court  did  with  great  jufticc  before  declare  thofe  circnavr 
ft^n^^f  to  he  neceflary  ingredients  to  prove  this  ofieoce^ 
And  as  to  the  other  cafes,  they  are  to  the  fame  purpoiev 
and  not  cited  as  cafes  adjudged;  and  therefore  I  need  not 
take  fuither  notice  of  them.  Bat  certainly  no  infereocea 
can  be  drawn  from  the  cafes  cited,  or  «ny  the  leaft  colour 
to  fay,  thofe  cafes  prove  that  the  prifoner  is  not  guilty  of 
Ihe  offence  he  iiands  charged  with,  aiul  of  which  he  is 
CQQvifled. 

I  am  fbrry  be  haa  given  this  pccafion  to  mentioa  agaui 
the  fad  which  has  been  proved,  from  wheoce  it  appears  that 
the  Jury  have  given  an  impartial  and  jud  verdid. 

It  cannot,  be  forgot,  that  this  was  gonfulted  and  preme* 
diteted  for  three  years  and  more,  before  it  was  put  in  tii^ 
ecution;  and  therefore  it  was  certainly  purpofed  and  of  m^ 
lice  (orerhought }  aifo  that  it  wsis  by  lying  in  wait,  Cer« 
i^nly  this  unhappy  genileman  cannpt  have  forgot  the  (Igaal 
he  gave :  and  to  what  purpofe  was  that  f^al,  if  none  was 
ID  waiting  to  hear  it?  And  that  this  was  with  an  intent  to 
disfigure,  muft  be  fubmitted  upon  the  {*&  and  tbye  evidence. 
A  nuo  ufes  a  weapon  fit  to  loaim  and  disfigure,  he  cuts 
another  00  the  face  and  does  disfigure  him,  fiiall  he  after- 
ws^ds  be  at  liberty  to  fay,  it  was  not  his  intent  fo  to  do? 
How  dangerous  that  would  be  is  ot^Vious  to  every  one ; 
thi^  A£k  would  then  be  eafily  eluded,  if  it  (hould  be  fuffi- 
<ient,  if  it  (hould  avail  an  offender,  who  has  maimed  and 
diitfig^red  another,  to  (ay,  Prove  that  I  intended  it ;  it 
weuM  be  eafy  then  to  be  out  of  the  reach  of  this  A6t  of 
PailianwaKv  indeed  if  that  prevailed^  none  woiild  be  within 
iit  it;  vfOMid  kt  an  eafy  repeal  of  this  law.  It  is  ob^e&eci^ 
hrs  intent  was  to  kill :  he  that  intends  the  end,  certainly  in>- 
l^nds  the  means,  efpecially  thofe  means  which  he  ufes ;    and 
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the  means  ufed  were  curctng  Mr.  Cr!fpe  on  the  fiicr,  amf 
disfiguring  him ;  and  the  weapon  is  fuch,  that,  bj  cutting 
htm  on  the  fjcc  uith  th^it  weapon,  could  lefs  be  inceiided 
or  expc&ed?  And  if  the  intent  does  not  appear  from  this 
fad,  fure  it  never  can  from  any :  the  intent  of  a  man's 
mind  cannot  appear  bur  fjom  the  ad  which  proceeds  from 
his  mind* 

It  is  faid,  this  is  the  (irft  indidment  on  this  ftatute :  I 
believe  there  have  nor  been  many ;  for  this  is  an  offence  ib 
barbaroiis,  that  I  mud  agree  it  is  fnch  as  feldom  happenSa 
and  that  by  the  general  laws  of  our  country  there  was  not  a 
punilhrncnt  provided  equal  to  this  offence :  for  our  laws  (aa 
the  laws  of  moil  natrons  alfo  do)  provide  againft  offienoet 
which  moft  frequently  happen :  but  this  is  an  attempt  lb 
barbarous,  that  it  was  fcarcely  imagined  any  man  could  be  lb 
bafe  and  wicked  as  to  attempt  any  thing  like  it,  until  it 
happened  in  the  cafe  of  Sir  John  Coventry;  and  then  fuch 
an  abhonence  was  (hewn  by  the  Parliament,  that  this  lav 
was  made  to  punifh  ir,  and  to  prevent  the  like  for  the  fb- 
ture:  and  as  this  is  the  like  offence,  it  ought  in  juftice  to 
have  the  like  punifhment. 

I  (hall  add  no  more,  but  pray  your  Lordihip's  judgment. 

Mr,  Lee. — My  Lord,  the  obfervations  made  at  the  Bar 
being  after  a  verdid,  and  therefore  out  of  time,  I  (hall  not 
trouble  your  Lordfhip  with  a  repetition  of  the  fa£b  that 
Iiave  been  proved,  further  than  the  prifoner  has  made  it 
neceffary  for  me  to  mention  fome  particulars,  in  order  to 
make  ihe  anfweift  to  what  he  hath  infilled  on  the  more  dear 
and  plain. 

I  believe  it  has  been  truly  faid  by  the  prifoner,  that  the 
prefcnt  profecution  is  the  (irft  inftance  of  any  proceedings  oa 
this  ftatiue,  and  I  hope  it  will  he  the  laft;  becaufe  it  is  to 
be  hoped  there  never  will  be  found  any  other  perfon  fo  wicked^ 
a&  to  give  occ«(ion  for  a  profecution  on  this  ftatute. 

1  believe  likewife,  that  the  true  defign  of  making  this  fta- 
tute was  to  fubjeft  perfons  to  death,  who  intended  to  frtaim 
only,    where  the  maiming  was  in  fuch  manner  as  is  man* 
tinned  in  the  ftatute ;   but  I  can't  think  that  it  does  ffihSto 
thence  follow,  that  a  perfon  who  intends  to  murder,  -aii  - 
only  maims,  is  not  within  this  ftatute;  for  though  k  iho4i^ 
be  taken  tliat  there  was  an  intention  to  murder,  yet  fiMtt 
the  fad  done,  from  the  manner  of  doing  ii,  and  (rom  tiSft 
weapon  made  ufe  of,  it  feems  apparent  that  the  prifolitfjtfr" 
tended  to  maim ;  anJ  the  Jury  have  now  found  thAtfaiiJM'^. 
fo  intend,  ivt^^^ 


k     ^ 
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As  to  ihc  cafes  which  the  prifoncr  has  cited,  I  beg  leave 
to  confider  each  of  them,  and  offer  fuch  anfwers  to  them  as 
now  occur. 

The  firft  cafe  he  has  been  pleafcd  to  cite,  is  thus  put: 

>f.  and  J3.  of  malice  iorethought,  apf>oint  to  meet  and 
fight  a  duel ;  A  in  the  rencounter,  runs  8.  into  the  eje,  and 
putb  it  out :  the  prifoner  fays  fuch  a  cafe  would  not  be  within 
this  flatute. 

I  agree  it  would  not,  becaufe  this  cafe  has  not  the  cir- 
cumAances  which  the  (latute  requires ;  for  in  the  cafe  thus 
put  there  is  no  lying  in   wait,  which  is  a  circumftance  re-^ 
quired  by  the  ftatute. 

It  is  faid,  that  if  A  lies  in  wait  to  rob  5.,  B,  refifts,  and 
in  the  fcufRe  is  maimed  in  the  manner  defcribed  by  the  fta- 
tute, that  fuch  maiming  would  not  be  punifliable  by  this 
ftatute ;  but  1  don't  obfcrve  any  cafe  is  cited  to  prove  this 
afferrion:  and  lam,  with  fubmillion  to  your  Lordfliip,  in- 
clined to  think,  that  if  there  is  a  lying  in  wait,  with  ma« 
lice  forethought,  with  intent  to  rob,  and  in  profecuting 
this  intent,  the  robbers  fhould  aflault  and  maim  in  the  man- 
ner defcribed  by  the  ftatute,  that  fuch  maiming  would  be 
within  this  ftatute. 

It  is  faid,  that  though  the  intent  to  murder  makes  the 
offence  worfe  than  if  the  intent  had  been  only  to  maim,  yet 
fuch  intent  proves  it  not  to  be  the  fame  offence  which  is 
mentioned  in  the  ftatute :  and  if  a  man  be  indided  of  an  of- 
fence of  an  inferior  nature,  and  upon  the  evidence  it  appears 
that  he  is  guilty  of  an  offence  of  a  fupcrior  nature,  the  per- 
fon  indided  muft  be  acquitted;  and  to  prove  this,  a  cafe  is. 
cited,  which  is  faid  to  have  been  before  Mr.  Juilice  Eyre  at 
Dorchefter  Affizes.  The  cafe,  as  put,  is  this:  a  wom^n  is 
indided  for  the  murder  of  another  woman :  on  the  evidence 
it  appeared,  that  the  perfon  murdered  was  her  miftrefs, 
which  made  the  crime  petit-treafon:  this  was  found  fpe- 
cially,  and  upon  conference  with  the  Judges,  they  were  of 
opinion,  that  the  woman  ought  to  be  acquitted  on  this 
indi£^ment. 

Admitting  this  cafe  to  have  been  adjudged,  I  apprehend  it 
does  not  affed  the  prefent  cafe. 

The  law  has  diftmguifticd  crimes  under  different  denomi- 
nations; and  as  offences  are  ranked  under  different  fpccics^ 
fo.the  iodidment  muft  be  fuited  to  that  fort  of  crime  whereof 
the  pactj  is  guilty ;  and  therefore  proving  a  perfon  guilty  of., 
a  fadj,  known  in  the  law  by  the  name  of  petit-treafon^^ 
does  not  prove  him  guilty  of  an  indidment  for  murd^;.'*; 
murder  being  an  offence  which  the  law  has  diftinguifti|;d 
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from  petit- trearon,  and  to  whi«b  it  bu  afligiitd  jp  diffiktat 
puntfhincni. 

But  in  the  prcfent  cafe,  that  offence  which  U  charged  in 
the  indidmcnt  is  prrnxd  in  every  cir€iinn(lanee»  aiidMhe 
fadi  proved  do  eonftitute  that  crime  which  ia  made  Mooy 
vritboiii  Clergy  by  the  ftatute.  The  flalute  rcquirta  Ijuf 
in  wait,  it  requires  malice  forethought;  it  requirea  flitting 
the  nofey  &c.  with  intent  to  maim,  &c.  The  iadidnaan 
chargca  ihefe  fads,  the  wiineOc*  have  proved  ihefii  (Si£b  to 
the  iotisfadion  of  a  Jury,  who  have  found  the  defandatt 
guilty  of  the  charge  as  laid. 

The  prifoner  fays  farther,  that  thia  ia  a  very  peadl  fla- 
tute»  and  that  penal  ftaiutea  are  always  tdeea  with  Ibeot- 
moft  ftrifineCi;  and,  to  prove  this,  cites  a  cafe  adjudged  ea 
ftatute  39  Eliz.  by  which  (laiute  Clergy  is  takes  away 
from  any  pcrfon  or  perfons  who  (hall  be.coovi£ked  of  lakitfg 
away  money,  &c.  in  any  dwelling-boufe,  dec*  in  the  d^- 
time,  to  the  value  of  five  (billings:  and  to  prove  the  {$m 
mazier,  an  inftance  is  likewile  put  of  the  conOruAMMi  oa 
the  (tatute,  i  Elhc.  cap.  i  z,  which  takes  away  Clergy  froei 
fuch  peribns  as  fliall  be  convidtd  of  felonioufly  ftealing 
horfes,  &rc,  I'he  cafe  in  the  (latute  39  £/i£.  is  the  cafe  of 
Kvans  and  Finch,  Cro.  Car.  473,  in  which  cafe  Finch  had 
his  ClergVy  brcauie  he  did  not  adoally  enter  the  chanaber 
and  take  the  money.  The  conftrudion  on  Edw.  VI.  was^ 
that  Clergy  was  not  taken  away  from  a  perfoa  who  feiooi- 
ouOy  (lole  one  horie. 

But  1  apprehend  neither  of  thefe  cafes  come  up  to  the 
cafe  now  before  your  Loi Jfliip.  As  to  the  cafe  of  Evaai 
.  and  Fin^h,  which  was  a  cafe  upon  the  Aatute  39  £/rs.  by 
that  ilatuie  a  perfon  is  oufted  of  Clergy  who  takea  wm9f 
rooney  to  the  value  of  five  (hillings  in  any  dwelling- hosfi^ 
&c.  Finch  did  not  enter  into  the  houfe,  for  he  only  (kood 
on  the  Iadd4;r ;  and  therefore  lie  was  not  within  the  wordaaf 
that  flatute,  which  fpoke  only  of  perfoos  who  took  amay 
goods  in  an  houfe,  &c. 

As  to  the  conilrudion  upon  the  (latute  i  EJ-um.  VI.  m  u 
plain  that  the  felonious  (leaiiflg  one  horfe  could  not  bai^ 
ah   Act  of  Parliament  which  took  away  Clei^jy  onlgp- 
fuch  perfons  as  fclonioudy  ftole  horfes.    The  1 
fore  of  thefe  cafes  was^  that  the  fa&s  proved  did 
the  perfoos  accufed  within  the  words  of  the  ilatotat. 

Bnt  it   16  not  fo  in  the  cafe  now  before  your  ' 

for  the  prifoner  is  found  guilty  of  a  fa£^,  which  ia 

-the  word^ot  the  llatuie  upon  which  be  is  indiAedl  ^^^Ml^ti 
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every  circumftance  required,  to  make  him  guilty  of  the  fe- 
lony mentioned  in  the  (latute  has  been  very  fully  proved. 

My  Lord,  t  am  very  fenf^ble  that  the  objedions  taken  at 
the  bar^  being  after  verdid,  did  not  require  thefe  particular 
lUifwers ;  but  this  being  a  cafe  wherein  life  is  concerned,  I 
hope  the  impropriety  will  be  ezcufed« 

Ld.  Ch.  JuJIice,  —I  do  agree  with  the  prironer,  that  this  19 
a  penal  law,  and  not  to  be  extended  by  equity:  that  he  that 
is  guilty  within  this  fiatute,  muft  be  guilty  of  all  the  circum'- 
fiances  within  it ;  and  if  Any  of  the  circumflances  preferibed 
by  the  ftatute  be  wanting,  he  is  not  guilty.  And  therefore 
in  all  thofe  cafes  put  by  you,  if  any  of  the  circumflances 
preferibed  by  the  (latute  be  wanting  in  any  one  of  them, 
fuch  cafe  is  out  of  the  ftatute.  Hut  whether  all  the  circum-* 
fiances  required  by  the  (latute  did  not  concur  in  yourcffe, 
was  a  matter  of  fad  which  the  Jury^  who  are  the  prbper 
judges,  have  tried  ;  and  on  fuch  trial  they  have' found  them 
all  to  concur.  You  feem  to  argue  upon  a  fuppofttion  of 
this  fii6l'to  be  otherwife  than  the  Jury  have  found  if.  The 
Jury  have  found  yon  guilty  of  all  the  circumdances  within 
the  Aatute.  •  There  was  no  matter  of  law  in  this  cafe,  bur 
matter  of  fad ;  whether  on  purpofe,  and  of  malice  fore^ 
thought,  and  by  lying  in  wait,  the  nofe  of  Mr.  Crifpe  wa» 
not  flit,  with  intention,  in  fo  doing,  to  maitn  or  disfigure } 
and  whether  you  were  not  felontou(ly  prefent,  aiding,  and 
abetting.  The  Jury  had  th^  whole  evidence  before  them  ; 
they  confidered  of  the  whole  matter,  of  the  preparation 
and  lying  in  wait  to  do  the  fad  ;  of  the  fad  itfelf ;  of  the 
means  atid  inftrument  made  ufe  of  to  do  it;  of  the  man^^ 
ner  of  doing  it ;  and  of  all  the  other  circumftances  and  par* 
ticulars  relating  to  the  fad :  and,  on  the  whole,  after  they 
had  withdrawn,  and  confidered  amongd  themfelves  for  fome 
time,  they  have  found  you  guilty  within  the  terms  and 
circumftances  of  the  ftatute;  fo  that  though  all  the  cafea 
put  by  you  (hould  be  very  good  law,  yet  they  do  not  any 
wife  affed  yours,  becaufe  you  are  adually  found  gniky  of 
the  crime  itfelf.  , 

He  then  received  judgment  of  death,  and  was  executed, 
together  with  Woodburnf,  March  31,  1742,  at  Bury  St. 
Edmund's.  • 
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Adjadgei  C^kk  ffi   the  Cddrt  of   Kiifgti-a 
in  Eafttt  Tterrfi,  1)96. 


CvAtll  V.  VuKOK  Mxaemk^  ^  PALlitll. 


TbU  «rii  1  tift  on  pTotnife  bt  the  tiditor^  Pfafr, 
TMi  f^ltntr died  inteR^te^  and  the ^kfidtfttt  mewH- po6 
Aiy  of  till  goodt,  bnt  ai  vt^cutor  of  bis  #Wfi  ivrof^f 
idmilfrfli«tidii  wal  f  ranted  to  Pi^m^^s  wt4o%v ;  and  th 
ftfKlint  «teiivtrtd  <Kvr  to  tiie  adrtt^tmtlniris  »B  the  eie£l 
l0rf;jtft;  tfi  tNc  intdltfte  wlitch  cme  m  f^$  hitidi*.  1 
Ttitat  the  detefriani  i^ooTcfred  Jond.  i><i  «  bcml  iq 
Ooun  in  tht  rmcftvt^V  lifetime  1  iftst  m^  foodt^r  cfi^^ 
the  intefttte  ctrer  cirAe  into  dehndAntV  f^OflkiTtoni  cl 
gto*&ds  ef  the  tali* of  7^4!.  1 3s.  i^d.  virhicb  are  Bt»t  fafli' 
td  fatisfy  bis  faid  ^Hts  ^  »iid  that  «he  adaitfii^ratiix,  itt-1 
ftfTdiited  to  tin  refining  thofc  goods  io  fatisla^oii  o 
debr. 

To ! htft  1*0 ffew there  wms t  gettei^l derhor^a*,  and « ; 
litr  ift  dertiurrcr,  *hich  were  ai^oed  much  stt  bf^^  »n4 
Cdurt  took  tirtie  to  conrrdcr  the  qtieAion. 

LoiTD  KeKVOK^  Ch.  ]  next  day  ftid^  wc  have  lo 
iWO  the  ftuttiofities  ^hkh  were  cued  on  the  yart  of  ttw 

ArJtfr  V.  Btrtsfrrdj  1  .SVi.  76 :  a  Vaitr.  ittos  f^Uimm^ 
j^Vft/iV^  ^/j?,  337  §  I  J?e/.  i#Ar.'923.  i. pL  i  a ;  and  F^gJk 
Brc*ufny  %  4'lr.  li  06  ,  Andr.  32^.)  ^  Ijih  they  do  not  tfta 
tht  frOp<^ii\t>m  for  which  ihey  «f«rc  adduced^  nainely, 
if^  fffki-  jS^ion  brorght^  and  ^«rr  f»lea  pkaded,  f  he€ktc 
Uke  out  letters  of  acimininration,  he  may  plead  a  retiita 
hh«6wh  detet>  Tiiecafe  in  i  Sid.  76^  b  reported  its  r^ 
TnTed  tnaTtAerf  but  k  conclude  wiih  fftying  "  that  an  c« 
tor  ^^yi/i  /trf  cannot  pay  him  fe!f/'  Now  that  pit 
lengih  of  decUling  the  prefent  cafe.  And  indeed  the  4 
c'^red  from  FrffPu  M^/d.  and  Sinmgff  all  prove  the  funep 
lh:it  an  executor  defin  t^rt  cannot  retain  for  his  owtl  1 
1  hey  silfo  take  the  dillinciion  between  ftich  in  eifcittv 
fin  Urt  after  Icgalifing  his  own  wrong  by  taking  out  \ 

*  thii  huppentd  afur  the  u^im  wfli  b'sugkt. 
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adipiniflratbn.  The  c»fe  in  Strange  (h«ws  this  mltt^r  very 
clearly  ;  wbe4-«  ihje  Court  £aid  it  would  be  extremely  hi^d^ 
ihat  if  a  p9rfoi79  eiatitlod  to  adrainiih-arioiiy  ia  Qppofed  in  tUf 
ecclenafticaUourt,  anddoes  any  ^Q&j^ndentf  fi/rtto  makebifOr 
feU'  ex^ecutor  definhrt,  thpfe  a&s  ihould  ifot  be:p|irged.by  iij^ 
ftfterurards  obtaining  lettftr^  of  adnMnidraiion^  Ax\A  i^ 
padded,  that  the  jgrantiog  tdtniniftration  l/^iftus  thofe  mS^ 
which  w^re  notorious  ai  (be  time.  With  a^f^UHh^fif^ 
ppt«t  of  this  cafe,  the  opinion  qF  Lord  Gh.  J.  Jff^U  in^^^ 
513,  i^d«cifivc;  where  be  f^iys,  "  i/i?.g|ttbpfpPoda^mi 
4meilaAe  i^o  Jiis  hands^  und  ^adnHnifiration  b^  grantffi  g^W- 
jv^rdy,  y^'  bt  rem^iim  cbarg^bk  ^^a  iifivAg&l-  e«;eoiit9c^ 
'wihfsie^d^lwer4h£i^Q(di$^er  U  lifadmfni/ir^w.  before  tAd^^/^n 
is  ir^^it,  and  timn  hn  m%yvi^pU9if4ul^90ravMy  tfoq^ 
mU  4he  authoiiiies  it  U  clear,  firft,  4b«t  an  ^ecutftrV^t^n 
/«!?/  miift  deti^r^  9Vier  tbe«;<^ods  of  ib«  ipM^  tp  the  rigtH- 
^ul  #daavi)i(lratorif^r^:an  «&ioii  i«  hr^^gbt  agninft  bixn,;  W 
^y^  tb«t,  4ho«^  l>e  be  »  creditor  of  «  Averior  9tW(ti  ivs 
^nnot  retain  infatisfadjoA  pf  liis  own  debt.  Ttoe^re  we 
f^rit  of  opinion  ihut  both  theie  flpas^rc  Mi  wi  Q^P* 
^uemly  ikatxbercmMfti^ 


JvJgmoot  for  the  pVwJt!ft« 


Dri,SL  qui  tarn  againfl  I|aiV:S WORTH  and  Afuptf^. 


This  W2^  in  loformMOQ^afainft  the  defiuidaatsior  packipig^ 
exporting,  and  preffisg  bO(|eUipr,  worded  and  yam  cDf^le  vf 
«»aolf  iippn  the  (Utute  4^$  Geo.  3.  ^.  38,  iotituled,  ''An  ^^ 
to«|[|iki'ui»  afnfndy  aodrrcduce  into  ^ppe.adSb  of  f arli^iafJMf 
fiUr^iiidUws  now  in  being  fpr  prevent ing  Jbc  ei^iortatioa  of  live 
'  Oifiepy  fams^  and  lamb^  wooU  woplGels^  /noctiings,  fliont* 
iinga,  yarn,  4^d  worAed,  criiela,^  coverlids,  )i''4ddiags,  and 
OCber  4naBi&£a£^urea,  or  rpr^etended  m»nirfj|3;uQea  .oaade  pf 
wool,  ilightly  wrought  «p  or.oLbcnvile  pu.t.tpgecber,  Jiw^Ae 
Jame map  ke  f^nbicrd'toati^ madiiifif  rfat-umlagauh.mMnOks, 
>pr  Jsedsiluffed  wUh  comb^  woo^  or  wool  fit  ibr  cooibingt 
fiiHer*!  cmrth,  fulling  day,  and  tobacco  pipe  .ciajr,  from  this 
J^klgdMi,  and  jroni  tbeiiArs  of  jtrtej^  Guern&jr,  Aldemoy, 
Sktka  .aod'AAam  itpto  SoMgn-part^  «nd-for  n^aderiog.more 
«fl^uel M a£t ja^Qed an  tfae .234  fim.  VlU-iatitoled '* M 
AA-for.the  Vioding  of  wool;         : 
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The  firft  G)unt  Dated,  that  the  defendants  anlawfully  ex* 
ported  and  conveyed,  and  caufed  to  be  exported  and  con- 
veyed, out  of  the  kingdom  of  Great  Britain^  into  a  certain 
place  out  of  the  kingdom  of  Great  Britain,  and  out  of  the 
ifles  of  Jerfey,  Gucrnfey,  Alderney,  Sark,  and  Man,  and 
each  of  them,  that  is  to  fay,  into  a  place  called  Bilboa  in 
Spain,  divers,  to  wit,  2000  pounds  weight  of  jam  made  ofvml 
of  the  growth  of  the  kingdom  of  Great  Britain,  in  contempt, 
lie.  and  againft  the  form  of  the  ftatute,  &c.  wherebj  and  by 
force  of  the  fatd  (tatutes  the  defendants  have  forfeited  to  the 
plaintiff  who  profecutes,  &c.  300I.  being  three  (hillings  for 
every  pound  weight  of  the  faid  yarn  exported  and  conveyed  as 
aforefaid.     The  2d  count  was  for  exporting  ivorfied  madeef 
wool.     The  3d  for  prcifTing  together  with  fcrewa  into  a  certain 
wrapper,  made  of  canvas,  yam  made  of  wool.     The  4th  for 
prefling  worjled  made  of  wool  in  the  fame  manner ;  the  5tli 
count  was   for  prefling  together  2000  pounds  weight  of 
yarn  made  of  wool',  and  the  6th,  for  prefling  together  aooo 
pounds  weight  of  worfled  made  of  wool.     The  74th  fedion 
of  the  flatute  ena^^s,  that  all  informations  grounded  on  it 
(hall  be  tried  by  a  fury  to  be  fummoned  oul  of  any  other  County 
than  that  where  the  fa6ts  were  committed.     The  fads  were 
committed  in  the  county  of  Torky  but  a  venire  fact  at  was  if- 
fued  accordingly   into   VVcflmoreland,  and   the  information 
was  tried  at  Appleby  before  Baron  Thomfn^  at  the  lad  fummer 
aflizcK,  where  Hainfworth  was  found  guilty. 

Now  on  his  being  brought  up  for  judgment  in  this  Court, 
feveral  objeflions  were  taken,  ift.  That  the  defendants 
ought  to  have  been  tried  in  Yorkftiire,  though  by  «.  fury  of  a 
different  county ^  the  ftatute  21ft  Ja.  I  c.  iv.  requiring  that 
all  informations  on  penal  (latutes  (hould  be  tried  where  the 
offence  is  committed,  ^nd  not  elfcwhere. 

2dly.  That  the  5th  Count  on  which  the  vcrdift  is  takei^ 
docs  not  ftate  iheoflPencc  defcribed  in  the  Aft  of  Parliamcntt 
theword?oftheothfeft.  ftatute  bein^,"  thatevery  perfon  who 
(hall  tranfpc^f,  dfc.  any  wool  whatfoever  of  the  growth  of 
the  kingdom,  cr  any  wooUcIs,  mortlmgs,  (hortiings^  yarn, 
or  v/orfted  made  of  wool,  woolflock^,  cruels,  covcrIid^ 
waddings,  or  other  manuf  tftures,  or  pretended  manufadurn, 
made  of  wool  flighrly  wrought  up,  or  01  hcrwife  put  together^.. 
fo  as  the  fame  may  )>c  reduced  to  and  made  ufeof  as  vfO^lmgahip 
cr  matiraflTes  or  beds  fluffed  wifh  com!>cd  wool,  or  wool  fo 
irtr  combing  or  carding,  (hall  forfeit  3s.  for  every  ponnil 
weight;  and  (hall  alfo  fuflfer  folitary  imprifonmeni  inthct, 
common  gaol  of  the  county  where  he  is  convlQed  for  r*' 
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months "  The  30th  and  31ft  feaions  extend  the  puniftiments 
to  perfons  preffing  together  any  wool  whatfoever,  or  any  yarn 
made  of  wool,  or  other  the  woollen  or  worded  articles  by 
the  a£t  prohibited  from  being  exported.  Which  lad  words 
relate  to  all  the  preceding  terms  in  theclaufe;  and  it  ought 
therefore  to  have  been  averred  in  the  information,  that  the 
yarn  in  queftion  was  capable  of  being  afterwards  nude  ufe  of 
as  wool ;  which  in  fa8  it  is  fo  fpun  and  twided  as  to  be  in- 
capable of. 

3dly.  No  judgment  can  be  given  by  this  court,  becaufe 
the  (latute  (fea  31)  fays,  the  Court  and  Jufiices  before  whom 
fuch  perfons  Jball  be  tried  and  convi^ed^  (hall  have  power  and 
authority  to  punifli  any  fuch  oflFenders  accordingly. 

By  THE  Court.  As  to  the  firft  and  3d  objedions,  we 
have  no  doubt.  The  trial  was  properly  had  in  JVefimoreland, 
And  certainly  where  the  proceedings  originate  in  an  inferior 
Court,  judgment  mud  be  given  there ;  but  where  the  pro- 
ceedings are  commenced  here,  and  the  record  is  fent  down  to 
be  tri^  below,  the  defendant  is  not  properly  convided  till 
the  record  is  returned  here;  the  coyxxi of  mji prius  is  merely 
an  emanation  from  this  court,  and  the  proceedings  mud  be 
returned  here  before  judgment  can  be  given.  Beftdes,  in 
this  cafe  the  imprifonment  is  not  difcretionary  ;  the  datute 
is  imperative.  The  meaning  of  that  claufe  is,  that  the 
Court  fball  infliR  fuch  putufbmenty  and  they  thereby  have 
power  and  authority  fo  to  do. 

But  they  took  time  to  confider  of  the  fecond  objedion ; 
and  now 

Lord  Kenyon,  C.  J.  faid.  We  fird  entertained  coniiderable 
doubt  on  the  fecond  objedion ;  but  we  are  now  of  opinion  that 
the  condrudion  contended  for  by  the  profecutor  i^  the  right 
one,  namely,  that  the  words,y0  that  the  fame  may  be  reduced  toand 
made  ufe  of  as  woolagain^  were  not  intended  by  the  Legiflature 
to  apply  to  ali  the  articles  enumerated,  but  mud  be  confined 
to  the  Utter  words,  coverlids,  waddings,  and  other  manufaffures 
0[  pretended  manufaBuruP 


Lee 


4S4  KfKOla   Vies€ni 


Ltt  t».  CAittTOrt- 


£tec1arAtidti  tras  fifed  en  the  i^i  of  ApHI ;  Mtl  cm  MbfKhj 
iht26ih6t  Aprit,  tfi^  <fcr«nd<irte  fifcrf  a  plea  in  .abdrretnent. 
As  4.  iiays  only  are  allowed  to  plead  in  abatement,  .the  plahr" 

•'lifF  figned  judgment ;  to  fet  afide  wRich  a  rule  teas  n6w  ob- 
tiirtcd  to  (htw  caofe.  Againft  this  rufe  ii  was  argued,  on  fh* 
tKuthoflfy  of  ^  tiot^  ill  Jennings  r.  Wehb  (i  Term  Rep.  ffi) 

'  that  Sunday  ftould  be  tonfidcred  a»  one  of  the  foof  dnys,  ktA 
this*  plea  wa5  thwefore  filed  too  late. 

Bo  LLER,  J.--lf  the  laft  of  four  days  Tjippen  tm  a  Sisin!t]r, 
the  defend^Tlt  may  plead  in  abatehiTOt  the  next  day;  other- 
t7ife,  as  no  plea  can  be  tiled  on  a  Sunday,  the  ttme  WDoid 
l?e  limited  to  three  days  in  fnch  cafes.  The  ttotc  referrec}  to 
in  Jfrniifigf  v  fVM  meam  that  Sunday  ftiotrid  only  be  con'- 
fideted  as  one  of  the  days  when  ir  wa$  not -the  laft;  for  b 
fbrrie  inftance^  when  any  acl  k  to  be  done  by  the  parry  in  a 
limited  number  oF  days,  as  in  the  eafe  of  a  motion  in  arreft 
of  jodgtnent,  the  parry  has  four  law  dais,  when  the  Court  is 
aduaily  fitting,  in  which  to  do  it ;  and  in  thofe  cafes  Sunday 
is  not  one,  though  it  be  an  intervening  dAy. 

Jlulc  abfolute. 


AasTftACt  oF  kfi  AS  made  ia  the  30th  Year  of  his  pre* 
ftt\i  Majefty,  to  ^Iter,  explain,  and  amend  aYi  KGiy  made 
In  the  iSth  Year  of  the  Reign  of  His  prefcnt  Majefty,  inti- 
tuled, •*  Aft  A^  For  limiting  the  Number  of  Pcrfons  to  iie 
carried  on  the  ouifide  of  Stage  Coaches,  or  other  Cat* 
riages,"  and  for  regulating  the  Condud  of  the  Drivers  and 
Guards  thereof. 

Whereas  the  regulations  and  penalties  eftablKhed  and  iiH 
Aided  by  the  faid  aQl  (28  Geo.  III.  c.  57)  have  proved  infat 
ficient  to  anfwer  the  good  purpofes  thereby  intended : 

Be  it  enaded,  that,  from  and  after  the  29th  of  ScptembeTp 
\ygo,  if  the  driver  of  any  coach,  chaife,  or  other  carria^  ef 
the  like  fort,  drawn  by  three  or  more  horfes,  and  going  cr- 
travelling  for  hire,  iball  permi(  or  fuSipr  mor^  thaq  one  pefw . 
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(on  on  the  coach  box,  befides  himfelf,  and  four  perfons  on 
thie  roof;  and  if  fuch  coach^  chaife,  or  other  carriage,  (hatl 
be  drawn  by  lefc  than  three  horfeSf  more  than  one  perfonon 
the  coach -box^  and  three  perfons  on  the  roof^  (except  the 
driver  of  fuch  coach,  chaiie,  or  other  carriage,  drawn  by  lefs 
ihan  three  horfes,  which  (hall  not  go  or  travel  a  greater 
diftance  than  twenty-five  miles  from  the  Poft  Office  tn  the 
City  of  London ;  and  who  Oiall  not  carry  more  than  ene 
perfon  on  the  coach  box,  and  four  perfons  on  the  roof,  at 
one  and  the  fame  time),  to  go  and  be  conveyed  by  any  fuch 
eoach,  chaift,  or  carriage,  refpcSively;  every  fuch  driver 
{hall  pay  to  the  CoUedor  of  the  Tolls,  at  every  turnpike  gate 
through  which  ftich  carnage  ftiall  pafs,  the  fum  of  five  (blt- 
lings  for  each  and  every  perfon  above  the  number,  fo  aa 
ahpve  limited  and  allowed  to  be  conveyed,  which  tvtry  fueh 
cotlefior  is  hereby  authorized  to  a(k,  demand,  and  receive ; 
and  if  anv  fuch  p^flenger  or  paflengers,  beyond  the  number 
fo  limited  as  aforefaid,  fliall  be  fet  down,  or  taken  up, 
whereby  the  faid  payment  of  the  faid  fum  ef  five  (hillings 
may  be  evaded,  then  ^nd  in  every  fuch  cafe  the  driver  of  fuch 
carriage  fo  offending,  and  being  convided  on  fuch  offence, 
either  by  his  own  confefiion,  Ihe  view  of  a  juflice,  or  the 
oath  of  one  witn^fs  before  any  juftice  of  the  peace,  where 
fuch  offence  fhall  be  committed,  (hall,  for  every  fuch  offence, 
be  committed  to  the  comnion  gaol,  or  houfe  of  corredion, 
where  fuch  offence  (hall  have  been  committed ;  there  to  re- 
m^m,  without  bail  or  mainprize,  for  any  time  not  exeeed- 
ing  one  calendar  pphth,  nor  l^fs  than  fourteen  dtys,  at  the 
difcretion  of  the  j(iftice  or  ji^ftices  by  whom  fuch  offender 
(hall  be  (;onviqted. 

And  be  it  further  enaSed,  that  the  faid  funi  of  five  (hil- 
lings (hall  be  coUe^ed,  and  recovered  in  like  manner  as  the 
j^urnpike  Tolls  at  the  ^te  wl)ere  fuch  payment  by  this  aft 
direa^d  to  be  m^de,  are  authorized  te  be  colieQed^  and  re- 
covered. 

And  be  it  further  enaded,  that  from  and  after  the  faid  29th 
of  September,  there  (hall  be  painted  on  the  outfide  of  eacK  of 
the  doors  of  every  fuch  (lage  coach,  or  other  carriage,  (the 
coaches  carrying  the  mail,  under  the  diredion  of  thePo(l*maf- 
ters  General, excepted)  in  large  and  legible charaders,  the chrif- 
tian  and  furnameof  the  proprietor,  or  of  one  of  the  proprietors^ 
of  fuch  coach  or  other  carriage;  and  in  cafe  of  there  being  more 
than  one  proprietor  of  fuch  coach  or  other  carriage,  and  any 
one  of  them  (hall  refide  within  the  cities  of  London  or  Wed- 
tl^ijfiS^f  or  the  limits  of  the  bills  of  mortality,  theaabd  in 

fuch 
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fuch  cafe  the  name  of  fuch  lad-mentioned  proprietor  (bmll 
be  the  name  to  be  put  upon  fuch  carriage^  as  above  di- 
rcacd. 

And  be  it  further  cna&ed,  that  if  the  coachman,  or  per- 
fon  having  the  care  of  any  Aage  coach,  or  other  fuch  car- 
riage, (hall  permit  or  fufTer  any  other  perfon  to  drive  the 
fame,  without  the  confent  of  the  palTeiTgerir  >vithin  fuch 
(oach,  or  other  carriage,  or  (hall  quit  the  box  without  rca- 
fonable  occafion,  or  for  a  longer  fpace  of  time  than  fuch 
occafion  may  require ;  or  fliall,  by  furioufly  driving,  or  by 
any  negligence  or  mifcondua,  overturn  the  carriage,  or  in 
any  manner  endanger  the  pcrfons  or  property  of  the  pafllen- 
gcrs,  or  the  property  of  ilie  owners  or  proprietors  of  foch 
carriage;  every  fuch  coachman  fo  offending,  (hall,  for  every 
fuch  offence,  forfeit  and  pay  any  fum  not  exceeding  five 
pounds,  nor  lefs  than  forty  (Iiil lings. 

And  be  it  further  enaded,  that  if  any  fuch  perfon  going  or 
travelling  as  a  guard  to  any  (lage  coach,  or  other  fuch  carriage, 
jhall  fire  off  the  arras  he  is  entrufied  with,  either  while  the 
coach  or  carriage  is  going  on  the  road,  or  going  through,  or 
(landing  in  any  town,  otherwife  than  for  the  defence  of  fuch 
coach  or  other  carriage,  every  fuch  perfon  (hall,  for 
every  fuch  offence,  forfeit  and  pay  the  fum  of  twenty . 
fliillings. 

And  be  it  further  enaflcd,  that  the  penalties  by  the  faid 
Aa  infliaed  on  peace  officers,  negleding  to  execute  war- 
rants, (hall  extend  to  like  refufals  in  purfuance  of  this  AS; 
and  that  the  penalties  and  forfeitures  inflided  by  this  Aft 
(hall  be  recovered  arid  applied  in  the  fame  manner,  as  by 
the  faid  AA  is  direded  refpeaing  the  penahies  thereby  in- 
fliaed ;  and  that  the  forms  of  proceedings  relative  to  the 
feveral  matters  contained  in  this  ASt  (hall  be  the  fame  as ' 
thofe  in  the  faid  Aa,  with  fuch  Additions  or  variations  oolj 
as  may  adapt  them  to  the  particular  circumftances  of  the  caf<(; 
and  that  no  objeaion  (hall  be  taken^  on  accpunt  of  viu^ni  of 
/ormonly. 
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Rex  v.  Masom. 
In  the  King's  Bench,  June  i,  1788. 

At  the  Quarter  Seflions  tt  Worcefter,  Thomas  Mafbn 
bad  been  convided  on  the  fiatute  30  Geo.  II.  cap.  24,  and 
received  fentence  of  tranfportation  for  feven  years.  The  iiH 
didment  confided  of  two  counts.  The  firft  charged,  that 
Thomas  Mafon,  on  the  1 3th  of  June,  1777,  "unlawfully,, 
knowingly,  and  deiignedly,  did  obtain  from  one  Robert 
Schofield  divers  Turns  of  money;  that  is  to  fay,  the  fum  of 
two  guineas,  of  the  value  of  two  pounds  two  (hillings  of 
the  lawful  money  of  Great  Britain,  of  the  proper  monies 
of  the  faid  Robert  Schofirld,  by  falfe  pretences,  with  an  in- 
tent then  and  there  to  cheat  and  defraud  the  faid  Robert 
Schofield  of  the  fame."  l*he  fecond  charged,  that  the  faid 
Thomas  Mafon,  on  the  aift  of  July,  1777,  "  unlawfully^ 
knowingly,  and  defignedly  did  obtain  from  the  faid  Robert  ^ 
Schofield  the  fum  of  four  pounds  fourteen  (hillings  and  fijE- 
pence,  of  lawful  money  of  Great  Britain,  of  the  proper 
monies  of  the  faid  Robert  Schofield,  with  intent  then  and 
there  to  defraud  the  faid  Robert  Schofield  of  the  fame,  to  the 
great  damage,  &c."  and  fo  concluding,  **  againft  the  form 
of  the  (latute  in  fuch  cafe  made  and  provided.*' 

This  indidment  was  removed  by  Writ  of  Error  into  the 
Court  of  King's  Bench;  and  two  errors  were  afltgned. 
Firft,  That  it  does  not  appear  in  the  6r(l  count  what  the 
particular  and  fpecific  faJfe  pretences  were  by  which  Thomas 
Mafon  obtained  the  money  of  Robert  Schoiield.  Secondly, 
That  the  fecond  count  does  not  (late  by  what  particular 
means  Qr  pretences,  or  on  what  particular  account,  the  faid 
Thomas  MaYon  obtained  the  4I.  14s.  6d.  with  intent  to  de-' 
fraud  Robert  Schofield. 

Marryatj  for  the  defendant. — To  the  (irft  count  thefc 
three  objedions  niay  be  made.  Firll,  the  oflFence  imputed 
to  the  defendant  is  not  fpecified  with  fuflScient  particularity. 
Secondly,  The  charge  is  repugnant.  Thirdly,  It  does  not 
conclude  either  againft  the  peace,  or  againft  the  form  of  the 
llatutc. 

Firfl,  The  oflFence  is  not  fpecified  with  fufllicient  parti- 
cularity. Without  having  recourfe  to  Lord  Coke's  de(ini« 
tion  of  the  kind  of  certainty  which  is  required  in  law  pco« 

ceedings. 
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ceedings.  It  is  fufficient  to  refer  to  the  rule  which  Lfbrd 
Chief  Juftice  De^Grey  laid  down  io  Mk*  Hornets  cafe,  Cowpm 
682,  *'  That  the  charge  mud  contain  fuch  a  defcription  of 
the  crime  that  the  defendant  may  knoiv  what  crime  it  13 
which  he  is  called  upoa  (o  arfw^r,  tbal  the  Jury  may  appear 
to  be  warranted  in  their  conclufion  of  guilty  or  nst  guiky 
ii)>on  the  premifes  delivered  10  theiiis  aad  thjs|t  the  Court 
may  fee  fucli  a  definite  crime  that  they  may  apply  the  pv- 
fiifbrnem  which  the  law  prerciil>es.*'  '-*  Thif»-'  oontiauca 
.his  Lordfhipy  **  I  take  to  be  wh^t  4$  me^m  \xj  xh^  ^iSc^tvt 
(Bcs^rces  of  certainty  cn<i>t»oaed  in  the; books {  and  it  coik 
ftib  of  (wo  parts^  the  matter  to  be  chargedj  and  ^he  mia- 
ntr  of  churaiing  it.  As  10  the  ipalter  to  be  cb;ir^d|  what* 
c\er  circufiilUnces  are  nec^llary  toconftit^te  the  ^rimt;  ioi* 
puted,  in^d  be  fet  our^  and  all  beypnd  4r^  furpluftge;*'  Now 
the  fiift  c<Mjnt  of  the  prefect. itidi^cncnt  doe&not  fpcpify.  tlkC 
fori  of  pretence  by  vvhiqh  lh%  money  i»  fMppofed  to  h|ive 
bteo  obtained:  the  pretence  is  of  the  very  eflencf  of  t\ic 
crinnr,  and  condituces  thf  ofiFence*  The  delendam  thpr^* 
fore  (hould  have  had  notice  of  this,  in  order  to  pr^^pare  for 
bis  defence ;  and  if  the  pretence  had  been  {lated>  he  tpj^t 
have  beer  able  to  have  proved,  that  he  never  made  fuch  a 
mifrcprefentation  as  was  imputed  to  him ,  befides,  it  is  the 
iifual  form  of  the  precedents  of  indidmerts  to  ftate  the  pre- 
tence. In  civil  a3ion9,  a  declaration,  dating  that  the  de- 
fendant by  divers  fiAJfe  pretences  and  miireprefentatioify 
had  occafioned  an  injury  to  the  plaintiff,  or  bad  deprived 
him  of  a  fiim  of  money,  wo><ld  be  adjudged  infufficieor. 
So  would  a  declaration  maffumpfitf  Acting  that  the  de/iendant 
was  indebtexl  to  the  plaintift  tor  divers  fumi  of  money  ftr 
divers  valuable  confiderations ;  then  if  tbe^e  ubjeSions  wooid 
vitiate  a  deciaratioo,  a  fortiori  they  will  apply  to  ao  in4id- 
ment  where  greater  ceitaioty  is  required.  In  fuch  411  IP- 
diSment  as  the  prtfent,  certainty  is  peculUrly  neccflgfji 
becauie  it  has  been  determined  that  there  are  varioga  fcw> 
of  pretences  which  are  not  within  the  nteaning  of  th)¥  4^* 
tute;  and  it  cannot  be  contended  that  all  thefe  dtf CTBlif^ 
lions  were  previous  to  the  pafling  of  the  KQi  \  for  ip  w 
King  V.  H^heatleyy  1  Geo,  III.  where  the  difofufsat  bafl||fpi 
convided  of  felling  null  liquor  by  (hort  meafurc»  lb#  j^jp 
intnt  was  arrefted  on  an  obje&ion  fimiUr  to  th^  fgf' 
In  /i&f  King  V.  MunoZf  where  the  defendant  had  V^^.., 
vidcd  for  procuring  a  promiflbry  note  hy  f/^ffi  toks^^  t 
'dcr  theftatute  ^^Hrn.VllL  cap.  i,  tbe|Mdgn|ei^ 
reilcd,  bsc^ufe  the  indidment  did  not  fpecify  t|Wj 
ib-n/  J  and  bxTC faffr prct f neurit  equally  un(;ertakl| 
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Hn^f  cafe  J  and  Pipplewelfs  ctfe^  convidMuis  on  the  ftitofe  of 
6*31^1  7  fVm,  III.  cap.  ir,  wtre-quaihed)  bocaufe  the  oaths 
and  ctirf»  were  fiot  ht  fonh.  An  indi£tinaii  alfo  haa  beea 
qoafhed,  ae  b^ing  toa  general,  charguig  that  the  defendant 
fHo^  et  ntgKgenter  fe  geffit  in  execiscion  of  the  cffice  oli  Coi»- 
ftabte.  So  in  refeue  k  ie  neceflTary  to  ftate  for  what  ofiFence 
rhe  parry  wt9  m  coAody.  It  it  no  anfwer  in  this  cats  to 
fay,  that  fhe  indtAment  purfues  the  wor^  of  the  (latiue ; 
for  rhat  aAfwer  was  attempted  to  be  given  in  the  cafi^jof 
jDirt^y  V.  Baktr^  4  Burr.  1141,  and  over-rutedr — That  was 
in  an  ad  km  on  ;he  (Vatote  2  (?#«.  il.  cap*  24,  for  preventing 
bribery  at  eledions;  and  the  judgment  was  arrefted^.be- 
eaofe  the  declaraticm  only  Aated  that  the  defendant  d^d  re- 
ceive a  gift  or  reward^  without  fpecifying  what  he  receited 
as  a  rewitrd. 

Secondly  ;  The  charge  ts  repugnant.  It  dates  that  the 
defendant  obtained  drvtrs  fumt  of  tnoneyf  to  wit,  thsfum 
of  two  guineas.  The  fum  alone  is  repugnant  to  divers  fums; 
snd  if  it  be  rejeded  as  Turpi afage,  it  is  equally  fatal ,  becaufe 
then  it  d')e^  not  fpecify  what  I'ums  he  did  obtain.  And  if 
this  count  were  to  be  adjudged  fufliciem,  without  parrku- 
lariring  either  the  fums  which  the  defendant  obtained,  or 
the  pretences  by  which  He  obtained  rhem»  it  would  be  equally 
'fuflicient  to  (late  that  he  had  obtained  dmrs  gudi^  without 
(jpecifying  what  thofe  goods  werc^ 

Thirdly,  This  count  does  not  conclude  either  againft  the 
peace,  or  againfl  the  f^rm  of  the  ftatute.  The  former  of 
thtfe  IS  a  fufficient  o4»jedion  to  this  eoum,  for  every  tndid* 
fnent  ought  to  af er  the  offence  to  have  been  committed 
vgainfl  the  peace.  It  is  equally  neceffary  that  every  indict- 
ment on  a  ftatirte  Aioutd  conclude  totthwiftrmaimjIaiuiL  The 
judgment  upen  the  poefent  record  i$»  irmjpvrtaiim^  which 
is  a  puniflwietrt  nor  known  to  the  common  taw ;  and  there- 
fore, if  warranted  at  atl,  mud  be  fo  by  4hitu<e.  But  it  is 
faid  in  2  fi^nuk.  F.  C.  cap.  a5>  §  116,  ^  that  a  judgment 
^y  flatnve  Aiall  ne^wrr  he  ^en  on  an'  indidmeiU  at  common 
law,  as  every  indiAmcnt  which  does  ndl  conclude  centra 
firfnmnjhl9ift  AiiH  be  taken  to  be;  and  thenefore,  if  an  in- 
^t%ncrK  <iAo  nm  fo  conclude,  and  t4ie  oflcnoe  indi^d^*be 
ibfriy  prohibfted  by  ftatate,  and  not  by  common  taw,  it  is 
wiMMy  i^f^fflitient,  and  no  judgment  at  aD  can  be  given 
npon  i?.^  k  muft  be  ufeferted,  that  tWs  w  not  an  appiica- 
ticm«0'(firanian  indiAment,  wliich  depends  on  the  d'ffcretion 
«f  iheCouft;  but  Ms  indi&ttMnt  comes  before  the  Cotn-t 
by  Wiit  of  £rfOr,  and  jf  the  Court  fee  that  the  indidaient  is 
liei|AiiFe>  nihtj  mt  bound  to  Kverfe  the  Judgaaent. 

As 
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As  to  the  fecond  count  it  was  objeSed,  that  It  wts  Wi^ 
nifeflly  defiedive,  inarmuch  as  it  did  not  contain  a  charge  of 
any  crime  cither  againft  the  common  law  or  ftarute  law. 

Mr.  Ca'decsif  for  the  Crown.— In  anfwerto  the  objedion, 
tha^  the  charge  in  the  tiril  count  is  too  general  and  uncer- 
tain, becaufe  it  does  not  give  the  defendant  fufEcient  notice 
to  prepare  his  defence  ;  it  cannot  be  denied  chat  the  ufe  of 
this  g.ncral  form  of  indif^ment  is,  in  many  in fta noes,  cftab- 
liihed  law;  as  in  thofe  of  a  common  fcold»  where  it  is  not 
neccnfary  to  fpecity  any  inftance.  So  in  charging  the  of- 
fence ot  keeping  a  bswdy  h  (ufe,  it  is  faiJ  in  Hawkins  cap. 
2;,  that  it  is  necdlefs  to  fet  forth  any  c i re um (lances.  The 
like  for  keeping  a  eamiiig-houfe,  or  for  confpiracies.  So  10 
all  cafes  of  barratry;  and  Hawkins  fays,  *^  It  is  enough  to 
charge  that  the  offender  is  a  common  barrator,  wichout  ihew- 
ing  any  of  the  particular  faQs;  for  barratry  is  an  offence  of 
ac3mplic4:ed  nature,  confilVmg  in  the  repetition  of  diners 
afis  in  difturbance  of  the  common  peace,  all  of  which  it 
would  be  too  prolix  to  enumerate  in  the  indidment."  If 
then  in  a  crime  fo  defined,  it  is  only  neceflfary  to  ftate  in 
the  indiSment  that  the  defendant  is  a  barrator,  where  the 
modes  in  which  a  perfon  may  illegally  move  and  promote 
fuits  are  certainly  infinite,  it  is  equally  unneceflfary  in  the 
prefent  inftance  to  ftate  more  than  that  the  defendant  ob- 
tained the  money  by  falfe  pretences;  for  upon  the  principle 
of  notice,  ir  is  in  itfelf  much  more  likely  that  a  defendant 
(hould  know  the  particular  a£ts  of  fraud  and  deceit  which 
he  has  pradifed  againft  the  profecutor,  which  is  the  pre- 
fent cafe,  than  where  the  profecutor  is  at  liberty  to  range 
through  the  tranfadions  of  a  defendant's  whole  life,  which 
is  the  cafe  in  a  charge  of  barratry.  It  is  admitted  that  all  the 
cafes  cited  were  before  the  30  Geo,  II.  cap.  24,  except  that  of 

.  Rex  V.  IVheatley^  and  that  cafe  was  determined  on  the  groaod 
that  it  was  not  an  indiftable  offence.  Btfides,  this  genenl 
form  of  indidment  on  this  ftatute  has  obtained  fo  long  in 
pra^ice,  that  it  ought  to  be  confidered  as  eftabliflied  lav*. 
And  it  has  been  held  by  this  Court  in  many  cafes,  and  par- 
ticularly in  thofe  on  the  game  laws,  that  printed  forms,  fiich 
as  thofe  in  Bum^  fhc;^  the  general  fenfe  and  underftandinr 
of  the  profclTion.  1  his  form  of  indidment  is  continoadoi 
tiie  latcft  edition  of  The  Crovjn  Circuit  CompaHiam^ 
though  not  a  book  of  atithority,  affords  hiftorical 
of  the  ufe  of  this  form  at  the  Old  Bailey;  and  in 
faEt  it  is  well  known  that  many  perfons  have  beeVi 

.  ported  for  this  offence  under  this  form  of  indifbncB^-; 
ail  events,   there  is  no  ground  for  the  objedion  in  1 
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diamcPt ;  for  it  ftates  the  fums  of  money  of  which  the  pro^ 
fecutor  was  defrauded,  and  the  limes  when  the  fraud  was 
committed.  To  this  it  is  objected,  that  the  charge  is  re- 
pugnant; becaufe  it  is  ftated  that  the  defendant  obtained  ir- 
vers  fums  of  money,  that  is  to  fay,  the  fum  of  t^o  guineas* 
But  it  if  fufficient  if  one  charge  be  ftated  under  the  videb'cH^ 
With  refpe<5^  ro  the  fecond  count,  it  is  good,  as  charging 
the  defendant  with  an  offence  at  common  law^  namely,  for 
cheating. 

BuLLER,  J. — Several  objeQions  have  been  made  on  the 
part  of  rhe  defendant ;  but  the  material  one,  on  which  E 
found  my  judgment  is,  that  the  ind  IS  men!  does-  nor  (late 
what  the  falfe  pretences  were.  The  queftion  is  not  a  new 
one ;  for  I  remember  a  cafe  when  I  was  at  the  bar;  though 
the  name  of  it  does  not  occur  to  me  now,  and  I  argued  it 
on  the  analogy  to  the  cafe  in  Strange  for  obtaining  a  note 
by  falfe  tokens,  which  entirely  governs  this.  That  was  a 
cafe  on  the  flatute  33  Hen,  VIII.  cap.  I.,  which  makes  it  an 
offence  to  obtain  money  or  goods  by  falfe  token5.  The  fta- 
fute  30  Geo.  II.  cap.  24,  only  enlarges  the  defcription  of  the 
offence  in  the  ftatute  of  Hen,  VIII.  Both  (latutes  are  made 
in  pari  materia ;  and  whatever  has  been  determined  in  the 
conftruSion  of  one  of  them.  Is  a  found  rule  of  conftrudion 
for  the  other.  The  judgment  was  arrefled  in  the  cafe  iti 
Strange^  becaufe  the  indidment  did  not  fpecify  the  fa^je 
tokens :  then  by  the  fame  reafon  an  tndiSmcm  on  the  30 
Geo,  II.  cap.  24,  which  fpeaks  of  fa^fe  pretences^  muft  flate 
what  the  falfe  pretences  are,  otherwifc  the'rndidment  is 
bad:  there  is  no  diftindion  between  the  two  cafes;  the 
fame  objeSion  which  held  in  the  one,  muft  alfo  prevail  in 
the  other.  With  refpefl  to  the  form  of  the  indiSmcnt ;  I 
am  clear  that  the  precedents  have  not  been  univerfally  in 
the  fame  form  as  the  profecutor*s  Counfei  has  ftated,  for  it 
was  otherwife  in  the  firft  indidment  on  this  ftatute  which  I 
ever  tried;  the  indidment  did  ftatc  what  the  falfe  pretences 
were.  The  other  objedions  feem  to  have  great  weight  in 
them;  but  it  is  not  neceflary  to  confider  them  in  this  cafe, 
becaufe  I  am  of  opinion  that  the  firft  objedion  \t  fatal,  and 
that  the  judgment  muft  be  reverfed. 

Grose,  J. — I  am  of  opinion,  with  my  brother  fi«//ifr, 
that  the  objedion,  that  the  pretences  are  not  fpecified,  is 
decifive,  and  for  the  reafons  mentioned  by  the  defendant^ 
Counfei ;  that  the  defendant  may  know  what  he  is  to  de- 
fend, and  the  Court  may  fee  what  punifliment  they  are  to 
infli£L'  Thefe  reafons  apply  to  all  offences.  The  ciife», 
^ntioned  at  th$  bar«-  of  a  fcold,  of  barratry,  and  keeping 
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o'clock  one  of  ihc  foldicrs  was  fccn  "flfipped,  and  a  party  of 
five  or  fix  came  up,  M\  -apon  him,  and  btAt  him  erueily. 
A  worrtan  calledoirt  froma  whdow,  •*  Yoa  rogues,  you 
will  murder  the  man."  The  prifoner,  whd  had  bdore^ 
M»ith  his  fword  in  the  fcabbard,  driven  a  part  of  the  nfiol> 
down  the  ftrect,  returnctl;  when  feeing  his  comrade  thus 
ufedy  he  drew, his  fword,  which  he  brandished  in  the  air, 
and  defn-ing  the  moib  to  "ftanrrd  cteii*,  fiiid,  *•  There  it  hf  VII 
Iwecp  tte  flneel.'*  The  fnnb  jjfeflcd  in  upon-tfaem,  wndhs 
flhidc  at  th'efn  with  \ht  flat  Tide  Xt^ersH  t<iitioi.  The  imob 
tten  fled,  and  he  pfirTued<me  of  them  down  the  Areet  to  oi 
place  catted  tie  Swell.  The  fcAdier  tvlio  uras  flripfied  ygait  «p, 
and  ran  into  a  ptoffagc  to  fare  litmWf*  Tl¥e  fvifimr  rt- 
turhed,  and  alked  if  they  had  tfiurdered  fiis  oowirade.  The 
people  camelJack  and  ^aahed  Mm  fevera.i  times,  «iid  tben 
ran  from  him.  Vt  fbmetiines  brandifhed  Ms  hrord,  4md 
then  ftrock  fire  wWi  ltd  Wade  of  it  upon  tl»c  Aones  of  the 
iftreety  Calling  out  to  the  peo|^e  tokeeptiff.  At  thiB  tnne 
\he  deceafed,  who  had  aUure  jacket  on,  and  might  be  niif« 
t^k^n  for  a  keel  man,  was  going  aflong  about  five  yzfisffnm 
the  Ibitfitfr;  t»dt,  before  he  paflrd,  thefoldier  wem^o  fhim^ 
and  flruck  him  on  the  head  with  his  fword.  The  deceaM 
ran  fome  paces -and  fietl  down,  rofe  again,  ran 'a  few  {paoei 
further  oat  of  the  pr?foner's  fight,  f^ll  down  «i^,  and  im- 
mediately  «!icpiYed.  The  mob  ran  intoihe  fittufit^  near  rh 
SwtU.  l^e  Yoldier  faid  he  had  been  bad^y  n^«d  ;  and  it 
was  the  opinion  of  two  witn^Bcs,  that  ^*  *rf  be  iMd  nfK 
drawn  hisfword,  they  would  tDth  df  them  have  been  rtor- 
dered." 

The  Judges  were  of  -opmion  this  wastinty  manftanghter. 


Rex  v.  Snow. 

^Iie  following  ti^fe  was  fiibnnrted  to  the  confRieration  of 
The  Twelve  ]ut)GLS,  at  Serjeant VI-nn-HaH,  ontbefiiril 
jday  of  Michaelmas  Term,  1776,  by  Mr.  }uftice  Willes. 

At  the  preceding  Summer  Aflizes  for  Northampton,  WiU 

!liam  Snow  was  itdided  Tor  the  murder  of  Thomas  Paiflaer.. 

It  was  queHionable  from  the  evrdecce,    whether  the  xrime 

anrountcdto  miirder,  or  to  manflaughter ;  and  Mr.  Seijeant 

Fmtghm^   at  the  requeft  of  the  learned  Judge,  came  into 

'Court,   and  argued  the  fohtt^of  law-in  hvour  of  the  |iri«- 

^enef,  with  ^reat  abilhy;    The  Jury  hafw^ever^thougfat  chat 

,  there  appeared  to  be  an  implied  mdioe  in  xhit^ftikmeCB  in- 


4^4  Caown  Case*. 

haviour^  tnd  they  accordinglj  found  him  guilly  of  rnvrder. 
But  the  judgmenr  was  rerpited,  in  order  to  take  the  opinion 
of  the  JuDG£S»  Whether  this  convidion  was  warnnted  by 
the  circuinftiiDces.of  the  cafe? 

CASE. 

William  Snow  was  a  flioe^niaker ;  and  Thoitias  Palmer  a 
labouring  man*      They  lived  in  the  fame  neighbourhood; 
and  at  no  great  dtftance  from  each  other.    On  the  afternoon 
of  the  day  mentioned  in  the  indtdment«  the  prifbner,  very 
much  intoxicated  by  liquor,  paflied  accidentally  by  the  houfe 
of  the  deceafed's  mother,  while  he  was  thatching  an  adja- 
cent barn.     They  entered  into  converfation ;  but  on  the  pri- 
foner's  abufmg  the  mother  and  filler  of  the  deceafed,  very 
high  words  arofe  on  both  fides,  and  they  placed  thenifelves 
in  a  pofture  to  fight.     The  mother  of  the  dcceafed  hearing 
themquarreU  came  out  of  her  houfe,  threw  water  over  the 
prifoner,  hit  him  in  the  face  with  her  hand,  and  prevented 
them  from  boxing.     The  prifoner  went  into  his  own  houfe, 
and  in  a  few  minutes  came  out  again,  and  fet  himfelf  down 
upon  a  bench  before  his  garden  gate,   at  a  fmall  dtftance 
from  the  door  of  his  houle,  with  a  (hoe-maker's  knife  in 
his  hand,  with  which  he  was  cutting  the  heel  of  a  woman^i 
(hoe.     1  he  deceafed  having  finiihed  his  thatching,  was  re- 
turning in  his  way  home  by  the  prifoner's  houfe.     On  pall^ 
ing  the  prifoner  as  he  fat  on  the  bench,  the  deceafed  called 
out  to  him,  "  Arc  not  you  an  aggravating  rafcal  ?**   The 
prironcr  replied,  "  What  will  you  be,  when  you  are  got 
from  your  mailer's  feet  ?"  On  which  the  deceafed  feized  the 
prifoner  by  the  collar,    and  dragging  him  off  the  bencfa» 
they  both  rolled  down  into  the  cartway.     While  they  were 
ilruggling  and  fighting,  the  prifoner  underneath  and  the  de- 
ceafed upon  him,    the  deceafed  cried  out,  "  You  rogiie» 
what  do  you  do  with  that  knife  in  your  hand  ?"  and  imie 
qn  attempt  to  fecure  it:  but  the  prifoner  kept  ftriking  aboutf 
and  held  the  deceafed  fo   hard  that  he  could  not  difeqgf^ 
himfelf.     The  deceafed  however  made  a  vigorous  effbrt,  bf 
which  means  he  drew  the  prifoner  from  the  g.round»  iani 
during  this  (Iruggle,    the  prifoner  gave  a  blow;  on  whicfk 
the  deceafed  immedattly  exclaimed,  '^  The  rog.  e  has  ftablSyjl 
me  to  the  heart;  I  am  a  dead  man!"  and  expired.     VMk  ^ 
infpcdion,  it  appeared  that  he  had  received  three  wmH"*  ' 
one  very  fm;iil  on  his  right  bread ;  another  on  the  left  I 
two  inches  deep,  and  half  an  inch  wide }    ^.  thj 
W9ur.d  on  hb  Uli  brejafi.. 
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The  Judges,  after  great  argument  and  confideration,  de- 
termined, That  the  offence  was  manflaughter  only. 


Lavet  and  Parker's  Case. 


At  the  Old  Bailey  in  December  Seflion,  1776,  William 
Lavey  and  Elizabeth  Parker  were  indided  before  Mr.  Baron 
Hotham,  on  the  8th  and  pth  Will.  III.  cap.  26,  §  4,  for  fc- 
lonioufly  and  traitoroufly  oolourin?  with  a  wa(h,  and  mate- 
rials prodacrrtg  the  colour  of  filver,  one  round  Wank  of 
ba^e  metal,  of  a  €t  fite  and  figure  to  be  coined  mto  counter- 
feit milled  money,  refemblifig  the  fihrcr  coin  of  this  kingdom 
called  a  fixpence. 

The  Jury  found  the  prifoners  guilty  upon  very  clear  and 
fatisfaSory  evidence;  but  it  appeared  that  the  colour  of 
filver  was  produced  by  melting  a  fmall  portion  of  good  Tilver 
with  a  large  portion  of  bafe  metal,  and  throwing  it,  after  it 
had  been  cut  into  round  blanks,  into  aqua  fortis^  which 
draws  to  the  furface  whatever  filver  there  is  in  the  compo- 
iition,  and  makes  it  tflume  the  coknir  af)d  a|)pearance  of 
reil  fflver.  A  doubt  therefore  arofe.  Whether  this  wa< 
**  colouring  with  a  waft  Ind  materials,"  within  th«  mean* 
ing  of  the  ftatute  ?  or.  Whether  the  legiflature  did  not  in- 
tend fuch  a  colouring  ontyi  as  is  produced  by  a  fiiperficiaf 
application  ? 

Upo'i  this  doubt  the  queftion  was  referred  to  the  con-* 
fiJeration  of  the  Judges.  The  wrfds  of  the  ad  are,  •*  that 
whofoevcr  (hall  colour,  ptid,  cafe  over  with  gold  or  filver^ 
or  with  any  waih,  or  m^t^-iah  pryduclng  the  colmif  of  gold  or 
JUvefy  any  coin  refemMinj  any  of  the  current  coins  of  this 
kingdom,  or  any  round  b!nki  of  bafe  metal,  or  of  coarfe 
goW,  or  coarfe  filver,  of  li  fit  ftjJe  and  (fgure  to  be  coined 
into  counterfeit  milled  money,  rffembling  any  of  the  gold 
or  fihrrr  coin  of  this  kingdl>m  (hall  be  guilty  of  high  trea- 
fon.**  And  they  were  uhanimowflv  of  opimon,  That  this 
procefs  of  ejcfrafiing  the  lattnr  filver  from  the  body  to  the 
furface  of  the  bafe  mcial  by  rhe  power  of  aquafortis^  was  « 
colouring  within  the  words,  **  materials  produtkig .  the  co- 
hnir  of  filver.'* 


Vrt.  f.  '  »  h  jAMfs 
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James  Bcllakd*s  Case. 


At  the  Old  Bailey  io  Febnury  Seffion,  1 772»  Janes  Bot 
Und  was  tried  before  James  £}  re,  Eiq.  Recorder,  prcTent 
Mr.  Jufiice  Narcs,  for  Ccrgicg  on  the  back  of  a  promiflbry 
note^  fbr  the  payment  of  nicney,  drava  bj  one  Thomas 
Bradihaw,  and  indorfed  by  one  Samuel  Pritchard*  a  certaiD 
indorfcment  in  the  name  of  Jsmei  Baxiks^  with  iotcnr  to  de- 
fraud Franci«-I>eu-is  Cardeneauz. — The  note  was  in  the 
words  and  figures  following: 

**  L.  lOO-  L«u/s»f,  12  Ocl^hrr  1771. 

*'  Two  months  after  date,  I  promife  to  pay  to  Mr.  Sa- 
muel Pritchard,  or  order,  one  huadred  poiuids,  Yalue  re* 
ceived, 

"  CharleS'JlreetXrscnt  Garden.         T.Bradshaw." 
He  alfo  ftood  charged  for  uttering  and  publiihing  as  true 
the  faid  forged  indi  rt'emcnt  of  the  name  of  James  Bankf, 
knowing  the  fame  to  be  forged,  with  the  like  intention. 

The  Jury  found  the  prifoner  guilty  of  uttering  and  pnb- 
Itfliing  the  bill,  knowing  it  to  be  tDrged;  but  the  Court  re* 
fpitcd  the  judgment ;  and  it  was  fubmitted  to  the  confide- 
ration  of  the  Twelve  Judges,  Wliether,  under  all  thectr- 
cumftances  of  the  cafe,  Bolland  had  been  guilty  of  forgery 
within  the  meaning  of  the  (latute  of  2  Geo,  II.  cap.  35. 
The  following  circumllanccs  appeared  in  evideiKe: 
Money  tranfadions  of  a  very  complicated  nature,  and  to  • 
very  large  amount,  fubfifled  between  Holland  and  one  Pric- 
chard.  Bcilaod  had  arrefted  him  for  2,600 1.  and  obtained 
a  judgment  for  1,4981.  1 5  s.  A  Mr.  Jeflbn  had  difcomted 
for  Bolland  a  bill  upon  Fritchard  of  52 1.  los.  but  neither 


Pritchafil  nor  Bolland  being  able  to  take  it  up  when  11  became 
due,  it  remained  unpaid  in  the  hands  of  JeGTon.  In  ihe 
month  of  Ofiobcr,  1771,  Bolland,  Jeflbn,  and  a  Mr.  Lil* 
burne,  met  at  the  George  an*!  Vulture  Tavern  m  Cornhilf, 
in  a  public  room.  Jeflbn  aiked  Bolland  when  he  woulil 
fettle  the  note  of  fitty  guineas:  Bolland  immedutely  pni-^ 
duced  the  prcfcnt  note  for  lool.  drawn  by  Bradfhaw,  fny- 
able  to  Pritchard,  and  indorfed''  Jamei  Bolland,'*  and  4&ed 
Jefl*on  to  difcouni  it.  Jeflbn,  upon  obferving  BolLmd^s  in* 
-lorfemcnt,  told  him,  that  as  his  name  was  on  ihe  l«^"^^ 
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it>  he  could  not  negotiate  it;  that  he  knew  firadfliaw,  and 
cQnfidered  him  as  a  good  nun;  but  that  he  did  noi  cliuCe  to 
put  his  (Jcflbn's)  name  on  the  fame  paper  with  Bolland's- 
Holland  replied,  •'  I  can  take  off  my  name."  immediately 
Mr.  Lilburne  took  up  one  of  the  iable4:nive5,  with  inten- 
tion to  erafe  all  the  name ;  but  when  he  had  erafed  all  but 
the  initial  fl,  for  he  began  at  the  laft  letter  of  the  name, 
Boiland  faid,  **  Don*t  fcratch  it  all  our,  for  it  may  (Jisfisure 
it,  or  cancel  it  by  fcratchtng  a  hole  in  it;  I  will  think  of 
fome  other  name  that  begins  with  a  B ;"  and  he  immediately 
filled  it  up  with  **  anhf**  which  made  the  name  Banks. 
When  this  was  done,  he  returned  the  note»to  Jeffon,  who 
put  it  into  his  pocket,  faying,  **  I  (hall  give  it  to  a  parti- 
cular friend  of  mine,  and  he  will  undoubtedly  aflc  me  who 
Banks  is."  To  this  Holland  replied,  **  Banks  it  a  publican, 
or  vidualler,  and  lives  near  or  in  Rathbone  Place." 

The  enfutng  day,  Jeflbn  applied  to  Mr.  Cardeneaux,  to 
get  this  bill  difcounted.  Cardeneaux  took  the  bill,  and  pro- 
mifed  to  give  Jeflbn  the  money  for  it  on  the  Friday  follow- 
ing. Jeflbn  having  fome  money  to  make  up,  applied  to 
Cardeneaux  on  the  Thurfday,  and  borrowed  15 1.  16s.  on 
the  credit  of  the  bill.  On  the  SaturdAy  mornings  Boiland 
applied  to  Jeflbn,  and  infifted  on  having  the  bill  returned, 
or  the  amount  of  it  paid  to  him.  Jeflbn  and  Boiland  went 
to  acoffee-houfe,  and  fent  for  Cardeneaux.  He  tame,  and 
Jeflbn  introduced  htm  to  Holland,  as  the  owner  of  the  bilf« 
Cardeneaux  enquired  of  Boiland  who  Pritchard  the  payee, 
and  Banks  the  indorfer  of  the  bill  were.  Boiland  faid, 
*^  Pritchard  is  a  man  extremely  well  known  ;  he  is  a  dealer 
in  horfes,  and  a  man  of  great  property^  Banks  alfo  is  a  man. 
of  property ;  he  deals  largely  iii  wines  and  fpirits,  and  lives 
in  Kathbone-Place."  Cardeneaux  tcld  Bollarfd  that  it  was 
not  convenient  to  him  to  give  the  whole  in  cafli ;  upcp 
which  Boiland  produced  another  bill  of  lol!  )Os.  and  Car-  . 
deneaux  gave  him  his  note  for  50I.  and  a  draught  upon  his 
banker  for  44 1.  5  s.  which,  with  the  15!.  i(rs.  he  had  paid 
before  to  Jellbn,  and  9  s.  difcount,  made  up  the  no  1.  xo^. 
for  both  the  bills. 

Cardeneaux  never  defired  Boiland  to  ifidorfe  the  biifs ; 
becauPe  Jeflbn  had  told  him  when  he  gave  him  the  100  h 
bill,  that  it  was  better  AJi  name  ftiould  not  appear  ,ypon  it, 
he  having  been  formerly  a  SheridTs  Officer;  and  that  the 
bill  would  not  paHi  properly  at  the  Bankers  with  hifs  name 
00  it. 

Before  tim  bill  came  dtie^  both  the  drawer  Bradfhaw  and 
the  payee  Pritchard  became  bankrupts.    Upon  theCs  events, 

Hfea  Car- 
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Ca<ienft.iU7  appti^  tQ  Jeflbn  (or ^  dlK^io^fo l^plbnd ;  and 
having  gpt  it,  he  faid  to  Bolland^  *'  Th%t  biil  I  diicountcd 
fcvr  yo.u  ^ill  not  be  paid.'*  BfjiwI,  with  ^n  air  of  ikftq- 
niftii^CQt,  faidy  ^  What  billl  I  n^ver  discounted  ^  ^'M  with 
you.  Sir.  You  midake  me.  My  napf^  U  /ow^/  BjoUmi. 
I  never  faw  you  in  my  lif< ;  and  you  ()ave  no  hill  with  mj 
indorfeno^nt  on  i^"  And  when  (Tardencayx  infiQuated  thai 
he  was  acqu^ifUed  with  bis  having  alterod  the  name,  he 
tr^ted  t^e  idea  o£  ^s  ^eing  a  forgery  with  the  r^pft  {tiperci- 
lipu^  coxxtempt. 

When  the  bill  beqaoie  due,  ^ol^ad  roCuIf d  tp  p^  il,  awt 
Cardeneauv  pMt  it  i^o  the  hands  of  a  Mc.  Morri^  ifi  order 
to  obtai^p  the  m^ey. 

While  things  (emained  ia  th^  Atuatlpn,,  Wu  LeTi,  ai^ 
j{kttprney»  tvfo  of  whofc  clients  B^H^nd  had  decMvcd^  got 
intelligence  ((991  PFiichacd  9f  the  alteration  of  ihit  naiQe  of 
''  BollanJ*  t9  thaJt  of  <'  Banks;'  and  he  applie;4  to.  Qavde- 
ueaux;  ta  pffo|bcu|e,  to  which  Canienfaux  confented.  To 
obtain  t^e  npte^  Li^vi,.  by  the  defice  of  Cardeiie^;r,  |^vc 
Mr..  IV^or^is  ap  uAderUking  t^  deliver  up,  or  tp,  be  ac-^ 
^opnf able  tp  hio^  for  the  bijl.  |u.evi  s^preh^pfled.  BoUaod» 
and  OH;  his  being  ccHxu?nitred  by  Sir  John  Fielding,,  depo* 
Tited  the  note  with  Sir  joha's  Ckrk,.  whp  pcpduced  it  at  the 
^-ial. 

Aft^r  Bpl]and*s  co^npaitnacnt,  a  petfon  brought  the  lOoL 
to  Mf.  Card^ocaux^  in  the  naroa  pf  Jqmes  Bankt^  and  hi| 
gHve  biro  a  receipt,  the  form  of  which  the  perfba  broughl 
^rth  him,  in  the  name  of  Jqmes  B4mh,  conxaining  ^  prcH 
ipife  to  deliver  up  the  bill  on  demand;  the  bill  being  then 
in  tbecuftody  of  the  Magtftrate.  But  it  did  not  appear  that 
there  ever  was  ip  hO.  iuch  a  perfon  qxifliag  as  'J^mes  Rpiifi 
^  IjiathbonC' Place. 

Th^  opii^i^n  of  the  Judges  upon  this  c»fe  was  never  pi^H 
licly.  coq9rQuiiicat^(J.  The  principal  doubt  fecm^  tq  \iim 
been.  Whether  iprgery  can  be  committed  in  the  nan^q  of  % 
perfon  >»'ho,nevqr  hat}  ej^iftence? 

Boiled]  w:^a  ei^ecujed  at  Tyburn  on  the  t^tb  0/  I4(I|r 
1772. 


CATHfeSiiittli^ 
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Catherine  Graham's  Case. 


At  the  Old  Bailey  in  February  iSeffidn,  1 772,  three  meA, 
of  the  names  of  Jennings^  Bircb«  and  Scnith,  wfere  trifed  as 
principals  in  fimple  grand  larceny,  before  Sir  'Janus  Eyre^ 
Recorder;  prefent  Mr.  Baron  Smythej  Mr.  Juftice  Ajbhurft^ 
and  Mr.  Juftice  Hares. 

The  indidment  contained  two  counts;  the  (irft  of  which 
charged  the  prifoners  above-named  with  ftealing  two  bank^ 
notes ;  and  the  fecond  charged  them  with  ftealing  a  pocket 
book  and  oiher  things,  the  property  of  Janies  Madden,  pri- 
vately from  his  perfon. 

In  the  fame  indidmeift  one  Catherine  Grihani  was 
charged  as  an  accdflfafy  after  the  fa€t,  at  common  law^  bk 
harbouring  and  maintaining  the  principal  felon»^  **  flie  well 
krfowing  that  the  faid  Jenfiings,  Birch,  aiid»Smith^  bad 
committed  tA^  felony  aforefaid^*  She  alf6  flood  charged  with 
receiving  the  faid  goods,  well  knowing  theiti  ti^  have  been 
ftolen. 

Birch  was  aequtcted  of  the  whole  charge.  Jennings  aiid 
Smith  ware  found  guilty  of  Healings  but  not  privately  from 
the  perfon.  Caihertne  Graham  was  found guillty  of  ceneea^ 
ing  and  hifrbouriifg  the  principals. 

Sir  James  Eyre  fi^gefted  a  doubt  is  to  the  propriety  of 
the  convtdion  of  the  accefTary.  Thfe  indidment  chatrged  tfe 
principals  with  two  difilnii  fehmes  ;  and.  th^  aecelfary  with 
iK^rbcfuring  thofe  print ipal^,  well  knowing  they  had  ccln»^ 
Tsiwxti  the  felony  aforefitid,  it  ^^%  ihe^efore  uncertain  to  which 
of  the  fierlonies  this  charge  referred. 

The  Court  concurrmg  in  fhr»  doubt,  the  judgment 
was  refpired,  and  the  queftion  fubaftitied  to  the  confideraiion 
of  the  Twelve  JuDces.  in  the  June  Seflton  follawiog, 
the  judgment  was  ordered  tabe  arrefied';  and  the  prifoner 
Catherine  Graham  was  difoharged. 
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Mr.  Edwards  faid,  "  Sir,  if  you  will  go  with  me  to  tlie 
Weft  end  of  the  town,  to  Pultncy-ftrect,  I  will  give  you  the 
cafli.'*  Mr.  Edwards  replied,  "  I  cannot  conveniently  go 
with  you  myfelf,  but  Mr.  Croxall  fhall  attend  you,  and  pay 
you  the  25s.  agency,  and  the  difcounr,  on  receiving  the* 
hundred  pounds.**  On  therr  departure,  Mr.  Edwards  whif- 
pered  his  clerk  not  to  leave  the  prifoner  without  receiving 
the  money,  nor  to  lofe  fight  of  him;  pronnifing  to  follow 
them  in  half  an  hour.  The  prifoner  and  Mr  Croxall  ac» 
cordingly  proceeded  together  to  tfie  'prifoner's  lodgings  te 
Pultney-ftreet.  When  they  arrived,  the  prifoner  (hewed 
Mr.  CroxaH  into  the  parlour,  and  deftred  him  to  wait  while 
he  fetched  the  money ;  faying,  **  It  is  only  abo»t  three  ftrecta 
off,  and  I  (hall  be  back  again  in  a  quarter  of  an  hour."  Mr. 
Croxall  however  followed  him  down  Pultney-ftreet,  -but  in 
turning  the  corner  of  Brewer-ftreet  loft  (ight  of  him.  He 
walked  backwards  and  forwards  in  the  ftreet  for  a  length  ^ 
time,  in  hope  of  feeing  him  return;  but  without  fuccefs. 
During  this  interval  Mr.  Edwards,  who  had  previoufly  called 
at  the  prtfoner's  lodgings,  came  up  to  Croxall,  and  they  re-* 
turned  together  to  the  prifonei^s  lodgings,  where  they  waited 
three  days  and'three  nights  in  a  vain  expedation  of  the  prh- 
foncr's  return.  On  the  Saturday  following,  however,  Mr. 
Edwards  appreliended  him  at  the  houfe  of  a  lady  in  Marga- 
rct-<lreet,  where  he  had  dined.  He  expre(red  his  Torrow  for 
what  had  happened;  made  feveral  apologies  for  his  mifcon- 
dud;  and  promifed  to  return  the  bill;  but  he  was  carried 
before  a  Magiftrate,  who  committed  him  **  on  fufpicion  of 
being  a  common  cheat P  It"  was  proved  that  the  bill  had  been 
feen  a  few  days  before  the  trial,  in  a  ftate  of  negotiation,  in 
the  hands  of  a  Mr.  Smhh,  and  that  zfubpetna  duces  tecum  had 
been  ferved  upon  htm;  but  be  did  not  appear^  nor  was  the 
bill  produced  in  evidence. 

The  Counfd  Sox  the  prifoner  fubmitted  two  points  to 
the  confideration  of  the  Court:  ift.  That  the  bill  itfelf 
ought  to  have  been  produced  in  evidence.  2dly,  That 
the  fads,  admitting  them  to  te  true,  do  not  anK)uot  to  fe- 
lony. 

To  the  fecond  point,  they  argued,  that.  To  fatisfy  the  de- 
finition of  larceny,  as  it  appears  in  the  works  of  the  moft 
diftingui(hed  writers  upon  Crown  Law,  ihe  property  myifi  be 
taken  from  the  poffeffion  of  another.  The  taking  Of  the  pro* 
ferfy  itfelf,  after  it  is  once  feparated  from  the  legal  pofleflion 
of  its  original  proprietor,  can  never  become  a  fubje£l  of  lar- 
ceny. ^J  here  is  a  diftindion  between  thofeadions  which 
afe  conmiitted  ammo  furmtdi,  and  thofe  which  are  the  con- 
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fequencc  of  arijidctntrivmce  \  and  this  is  the  great  diSerence 
iMfiwecn/r/wyf  ^Afraiul,  The  critcrioD  of  ^fehmcus  inttn- 
ticik  is  uhere  the  ^  of  taking  is  accompanied  by  fuch  cir- 
cumdances  as  plainly  import  it  to.  have  be«n  by  conjiraint^ 
and  againjl  thi  inclmatiati  of  the  owner.  But  where  the 
mind  of  the  ouncr  is  beguiled  by  the  means  of  fome  deceit- 
ful pra^iUce,  and  under  the  influence  of  that  deceit  be  coo- 
fcniSy  fooltfhly  perhaps,  but  voluntarily ^  to  part  with  bis  pro- 
perty, it  i&  cvidtnce  of  a  frmduJefU  intaition  \  but  whether  io 
thi^  cafe  \h^  poffcffiw  accompanies  the  delivery  or  lUK,  ic  will 
be  impoiRble  tu  buiid  upon  fuch  a  foundation  the  notion  of 
liirccny,  which  requires  that  the  goods  ihall be  obtained  agaioft 
the  rwper's  con  fen  r. 

The  CouKT  kft.  the  cafe  with  the  Jury  to  confider./r^, 
\\'hctlKr  ihcy  thought  the  prifoncr  had  a  preccQccrted  de- 
n^n  to  gtt  the  note  into  his  poUbfTiony  with  an  intent  to 
Atalit?  And, /v2fli/)t,  Whether  the  profecutor  intended  to 
part  \vith  the  uote  to  the  prifoncri  without  haviog  the  mo- 
ney pallid  before  he  parted  with  it  ^  They  fouiut  the  affirma- 
tive of  the  firft  quefiion,  and  the  negative  of  the  fecondi 
and  cx>ncludtd  that  the  prifoner  v^as  therefore  Guilty. 

The  judgment  was  refpited*  and  the  following  quefllons 
referred  to  the confideration  of  the  Twelve  Judges. 

Firrt,  \\  hether  as  the  bill  in  queftion  had  not  been  pro- 
duc<:d>  the  parole  tedimony  which  had  been  given  concern- 
ing it  was  legally  received  ? 

i^'econdly.  Whether  the  prifoner  was  guilty  of  Felony, 
under  all  ihe  circumftances  of  this  cafe? 

The  Judges  were  unanimoufly  of  opinion.  That  the 
pAraSe  teftimony  had  been  properly  received ;  and  as  the  Jury 
had  fciund  a  pre-conceried  defign  in  the  prifoner  to  (leal  the 
note,  he  had  been  legally  conviSed  of  felony,  s^nd  he  ro- 
ccix'ed  (entence  of  tranfportatioa  accordingly. 
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For    AUGUST     1790. 


Adjudged  Cafes  in  the  Courts  at  Weftminftcr 
in  the  late  Term. 


'**>»»)@:C<«M"'  ■ 


Butcher's  Company  ^.  Morey. 

IM  the  year  1 750,  the  Butchers  within  the  City  of  London 
and  fuburbs  thereof,  and  within  two  miles  of  the  fame, 
were  incorporated  by  Letters  Patent,  with  full  power  and 
authority  to  appoint,  from  time  to  time,  fuch  reafon- 
able  ordinances,  decrees,  orders,  and  conftitutions,  which 
to  them,  or  the  major  part  of  them,  (hould  feem  to 
be  good,  wholefbme,  profitable,  hone({,  and  necelTaryy 
for  the  good  order  and  govemment  of  the  Mafter, 
Wardens,  &c.  and  of  all  other  perfons  for  the  time  being, 
exercifin^  or  uHcg  the  faid  art  or  myftery  of  butchers,  or 
€Xpoftn%flefi>  to  foU  within  the  City  of  London,  and  for  de- 
claring in  what  manner  the  faid  Mafter,  bcz.  and  allperfom 
ufmg  tkf  art^  tff.  or  expofmgfiefi  to  fate  within  the  faid  City, 
and  within  two  miles  thereof,  in  their  offices,  fervants,  and 
trades  (hou&I  behave^  bear,  and  ufe  themfelves  (or  the  pub- 
lic good  and  conunon  benefit  of  the  faid  Matter,  &c.  and 
in  all  cafts  and  things  whatfoever,.  touching  or  in  what 
manner  foever  concerning  the  art  or  mySery^  Arc  and  is 

often 
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often  as  they  (hould  make^  conftitute,  ^c.  fuch  inftitutlonSy 
ordinances,  orders,  and  con  (I  i  tut  ions,  (hould  make,  linlity 
and  provide,  fuch  pains,  penalties,  and  punidimeDts,  bj 
iiDprifonment  of  the  body,  or  by  fines  and  forfeiture^  or 
l^y  Qiihcr  of  them,  againd  and  upon  all  offend^ s  againft  fuch 
laws,  as  to  the  faid^ Mailer  and  Wardens,  Arc.  (houM  feem 
rieceHary.  In  confequcnce  of  which  a  bye-law  was  duly 
inadc  as  follows:  <^  Whereas  the  Lord's  day  was  by  Chrif^ 
llans  lobe  kept  holy,  it  was  ordained  that  119  ^fiyon  then 
x.Uv.Zy  or  wiio  Oiould  thereafter  ufe  the  faid  art,  and  (hould 
itweli  within  the  faid  city,  or  within  two  miles  of  the  famei 
fhoulti  keep  o[>€n  any  (bop,  or  offer  t§fa!e  any  fre(h  meat 
i.pon  the  faid  day  :  and  that  evrryfuch  psrfon  who  fliould  of- 
fc-id,  contrary  to  any  part  of  ibat  ordinance,  (hould  forfeit 
»nd  p:iy  to  the  faid  Mafler,  ^*c.  for  the  firll  time  2o/.  for 
the  fecond  time  40/.  and  for  every  time  afterwards  3/." 

An  adion  had  been  brought  againfl  the  defendant,  who 
cxcrcifed  the  trade  of  a  butcher  in  Mint-Street^  Southfwark^ 
being  within  two  mif2$>'Of  the  City,  for  divers  penalties  in- 
curred cndcT  this  bye-law,  for  felling  meat  on  the  Lord's 
day.    ."^t  the  trial  a  verdid  was  found  for  the  platntifFs. 

Now,  upon  a  rule  10  (hew  caufe  why  judgment  (hould 
not  be  ariefted,  the  qucftion  came  before  the  Court,  whe- 
ther the  Corporation  fo  conftituted  without  the  authority 
of  Parlian-ient,  could  make  bye-laws,  binding  upon  perfons 
not  mcn.bcrs  of  the  Company,  which  the  defendant  was 
not  ?  #r 

LoRD  Loughborough. — I  can  fee  no  good  ground  of 
oSjedirn  to  this  bye-law  iifclf,  nor  to  the  fubjeS  matter  of 
it.  It  is  a  regulation  made  in  aflirmance  of  the  general  (la* 
tutc  huv  o(  the  kingdom,  29  C^.  II.  cap.  7,  which  prohibits 
buying  and  reliing  on  the  l-ord'sday.  The  Butcher's  Com- 
p.my  have  affixed  a  pennlry  on  perfons  cxercifmg  the  trsde 
of  bntclMr*^,  who  (hall  fell  meat  on  that  day,  and  have  io^ 
creafed  the  penalty  in  proportion  to  the  firft,  fecondy  ind 
third  offence.  1  he  objection  raifcd  is,  that  the  authority 
l^y  which  tl]efe  regulations  are  made,  is  defeflive,  bccaufe,. 
11  is  contended,  it  can  only  extend  to  thofe  perfom  who 
aic  mcmScrs  of  the  Company.  It  is  alfo  faid,  that  though 
large  corporations,  and  thofe  which  are  e(labli(hed  for  the 
g.-ncral  pnrpofes  of  looi^  government  have  a  ri^ht  to  bind 
by  their  laws  all  perfons  within  the  limits  of  their  jurif- 
<i  ction,  yet  that  a  private  particular  corporation  lib:  the 
Bntclicr's  Company,  can  have  no  right  to  aflped  any  perfoci 
but  ihtir  own  members.  But  no  cale  was  cited  which  fup^ 
pons  this  poiuion.      I  agree,    that  ftrangcrs  and  they  who 
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are  nOt  concerned  in  the  trade,  for  the  regulation  of  which 
the  Company  was  eftablifticd,  cannot  be  bound  by  the  lawa 
of  that  Company  :  if  this  bye-law  had  inflided  a  penalty  on 
the  buyers  of  meat,  1  ihould  hold  it  to  be  clearly  bad, 
becaufc  they  are  per  fed  ftrangeis.  It  is  an  objcd  of  public 
policy  that  the  exercife  of  certain  trades  (hould  be  under  the 
regulations  of  particular  bodies ;  charters  have  various  ef- 
feds  according  to  the  fubjefls  of  them.  Some  are  granted 
with  exclufive  rights  to  particular  perfons :  others  contain 
rules  which  only  a(Fe6t  certain  members.  On  principles  of 
general  policy  the  objeft  of  the  law  is,  that  by  means  of 
charters  of  this  kind,  the  power  of  carrying  on  trade,  of 
making  up  goods,  of  ezpofing  them  to  Tale,  and  the  like^ 
fhould  belong  to  the  local  government  of  particular  di(lri6ts. 
For  thefe  purpofes,  certain  reftraints  are  impofed,  fince  eve^y 
regulation  is  more  or  lefs  a  reftraint.  Now  if  in  the  prefent 
inftance,  the  Butcher's  Company  had  no  power  to  regulate 
their  own  trade,  fo  as  to  make  laws  binding  on  perfons 
who  exercife  that  trade,  as  well  thofe  who  were  not  mem- 
bers of  the  Company,  as  thofe  who  were  ;  the  confequence 
would  be,  that  the  beneficial  purpofe  of  the  charter  would 
be  entirely  defeated,  and  the  only  perfons  injured  by  the  re- 
ftraint would  be  the  members  themfelves.  For  then  all 
other  perfons  might  carry  on  the  trade  without  controul, 
while  the  members  of  the  Company  would  be  excluded,  and 
the  whole  bufinefs  of  fupplying  meat  on  Sundays,  would 
fall  into  the  hands  of  the  butchers  not  of  the  Company, 
but  this  would  be  contrary  to  the  intent  of  the  charter. 
I  think  this  cafe  cafe  comes  within  the  principle  of  the  Exeter 
cafe,  (Pierce  v.  Bartrum,  Cowp.  269,  where  a  bye-law  to 
prevent  buichers  flaughtering  within  the  City,  was  held  to 
bind  the  defendant,  though  not  a  member  of  the  Corpo- 
ration) ;  and  therefore  the  judgement  ought  not  to  be  ar- 
refted. 

Gould,  J. — The  only  difference  between  this  and  the 
Exeter  czCt  is,  that  there  the  regulations  were  confined  to  the 
City  of  Exeter,  but  here  the  limits  extend  beyond  the 
boundaries  of  the  City  of  London,  But  where  a  charter  is 
granted  to  a  Company  in  affirmance  of  an  Ad  of  Parlia- 
ment, made  for  the  purpofe  of  common  decency  and  piety, 
it  is  fit  that  the  limits  of  the  charter  fhould  be  as  extenfive 
as  the  mifchief  to  be  remedied.  If  the  charter  were  con- 
fined to  the  City  itfclf,  perfons  v/ho  pay  no  regard  to  the 
law  might  eafily  go  out  of  the  limits  prefcribed,  and  buy 
meat ;  by  which  means  the  purpofe  of  the  charter  would  be 
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MILL3     V.     AURI  PL. 

Thia  v^as  9n  adkni  of  covenant  a^tinft  a  bankrupt  for  » 
c^u^ftcT'i  rent  accrued  fubtequcpt  to  ilie  aifigi^rocnt  of  his 
leaf*  10  the  afi5grK<>?  of  the  bankniprcy. 

To  the  defendant's  pka»  that  before  any  part  of  the  mo- 
ney in  the  declarsiiioD  mefit'toncdy  becairie  4ue  and  payable* 
he  bee.ame  baskrupyt^  and  th«  leaie  in  qu^fltoA^  logttber 
vuh  other  effects,  was  duly  aiTignod  aivl  fet  oter  to  the 
s^ffif  acos  of  the  faid  bankruptcy,  there  was  a  general  demur- 
rer ;  which  was  argued  nwch  at  large,  t}>e  ftor i  queftion  be* 
ing,  whether,  the  leafe,  at»d  ^l  lh«  bAnkrapiS  ioKfeft^  be- 
ing vefted  in  the  aiTign^es  under  ihe  conuiiiffioB,  be  b  dtf* 
charged  froro  an  exprefs  coveaanl  ? 

Lord  Loughrorouoh* — There  is  no  degree  of 
doubt  but  that  the  Uw  i»  oAabl:i(Ked/  that  an  a^ion  oi  nw*. 
rumi  floay  be  brought  on  a  eov^naot  to  pay  rea^  though  the 
leffce  be  oot  in  pofleffipn  of  the  land,  and  after  accepiance 
of  rent  from  the  affignee  1>y  the  lelTor.  Tbis  is  by  privity 
of  contra^  :  but  thodidii^Qiotr  is  clear  between  dtbt  and  ca*« 
v«nant.  Then  wkea  the  term  i^  token  under  tlio  aflEgrv 
ment  of  coaimifGoners  of  bajikrups^  the  queOion  is>  who« 
ther  It  is  not  by  the  zBt  of  the  bankrupt  hinafeif^  U  is  taket» 
Frona  hu»  becaufe  he  has  cor>tra4k(i  debts,  avd  inftead  of 
any  fuigie  creditor  fuingout  7t  jkrr  fuciof^  the  coaimoo  U«r 
execution,  there  being  many  creditorr^  ihey  joio^  in  taking 
Otu  a  conunjfiioo  of  b^inkruptcy,  which  is  in  tbe  natire  oC 
aftatiue  eiiecut-ion.  By  this  the  property  is  Yofled  in  the 
ailignees,  but  no«  fo  abfoiutjcliy  aa  ift  the  vendee  by  %  (ale 
uoder  9i  fieri  fac'tat  rsade  by  th4  ShcriflF;  becauie  if  riic  ef- 
feds  weve  fufiicient  without  Ic,  the  tem^  would  remain  to 
»he  leflee.  Covenant  tbey  may  wet!  be  brought  a^^inft 
kim.  Though  he  is  ouX  of  pofleilion*  yet  he  is  placed  \i% 
that  iitufttion  by  his  own  aS.  I  am  therefore  of  opiaioo 
tliat  the  judgment  ought  %o  be  for  the  plaintiA^. 

Wilson,  J.— The  plea  of  the  defendaint  is. not  Supported 
by  any  adjudged^Ye.  It  has  never  yet  been  decided  tha£ 
an  adion  of  covenant  would  not  he  u|ion  a  Qovenant  by  a 
hflee  which  runs  with  the  land,  and  which  was  entered 
into  before,  but  broken  after  the  bankruptcy  of  the  covc- 
pantor.  I  entertained  no  doubt  on  this  queftion',  except; 
what  arofe  from  the  hintsthrqwn  oux  by  fome.  of  ibe  Judges 
Mi  the  Cotirt  of  KingV  Bonch,  whenever  the  queftion  ha« 

corns 
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come  before  them,  on  account  of  the  di8um  of  Mr.  Jufttce 
Tatet,  in  Mayor  v.  St f ward,  (i  £</r.  2439)9  that  at  the 
bankrupt  is  divefled  of  his  whole  eftate,  and  rendered  inca- 
pable of  perfornning  the  covenants,  it  would  be  a  hardfhip 
upon  him  if  be  fliould  flill  remain  liable  to  it,  when  be  is 
difabled  by  the  A£^  of  Parliament  from  performinj^  it.  Bat 
Ihis  opinion  was  clearly  eztra-jodicial,  for  under  thecircum- 
ftances  of  that  cafe,  the  Court  held  the  plea  to  be  bad.  In 
IVadhamw.  Mar  low,  {Cooke* s  B.  L.  518),  Lord  Mansfield 
fpoke  of  the  opinion  of  Mr.  Juftice  Yates  as  deferring  great 
weight,  though  it  was  extra-judicial.  But  in  that  cafe  it 
was  not  dated  that  the  piaintiflF  had  accepted  rent  from  the 
aflignee  as  his  tenant,  and  it  was  contended  that  debt  at 
well  as  covenant  would  lie  againft  the  leflee,  becaufe  the  lef- 
for  had  done  no  ad  to  (hew  his  aflent  to  the  aifignaient. 
But  the  Court  decided,  on  the  ground  that  the  piaintiflF 
had  virtually  aflfented  to  the  aflignment,  every  man's  aflent 
being  implied  to  an  ASrof  Parliament,  and  not  on  thegronnd 
that  an  aSion  of  debt  would  not  Ife.  And  in  Ludford  v. 
Barber  J  the  Court  gave  judgement  for  the  defendant,  be- 
caufe the  covenant  declared  upon  had  never  been  entered 
into  by  him  with  the  plaintiff.  Thus  the  queftion  (lands 
with  rcfpe^t  to  judicial  dccifions.  The  feveral  (latutes  re- 
lating to  bankrupts,  prior  to  the  4  Anney  cap.  1  7,  left  the 
bankrupt  not  only  liable  to  all  contingent  debts,  but  to  the 
remainder  of  the  debrs  which  hi«  eflFeds  had  been  unable  to 
fatisfy.  The  hardship  was  the  fame,  for  the  bankrufK  was 
deprived  of  his  all,  and  yet  left  without  any  prote^ion  a- 
gainft  his  creditors.  The  (latutes  previous  to  that  time,  • 
meant  to  give  an  execution  for  the  equal  benefit  of  all  the 
creditors,  and  if  they  were  not  fully  fatisiied  by  it,  to  leave 
them  for  what  was  unfatisfied,  to  every  remedy  againft  the 
bankrupt  which  they  had  before.  Neither  that  flatute,  nor.K 
the  now  cxiding  ftatules  upon  the  fubje^,  exiend  to  thia 
cafe.  The  34  Hen.  VIII.  cap.  4,  direas  that  the  Loid. 
Ckartcellor  ^T)d  01  her  great  officers  (hall  have  power  to  idl 
and  difpofe  of  the  lands  and  goods  of  bankrupts  in  as  filU  •  4 
manner  as  the  bankrupt  himfelf  might  have  done.  Subf»>  . 
qiient  ftaintes  have  empowered  the  aflftgnees  to  make4faft 
fume  dilpofition.  The  intent  of  theft  (everal  ftaiutet  yu^  ' 
that  the  ad  of  the  ailignecs  (hould  do  no  more  than  «0ii''^ 
ad  of  the  bankrupt  himself.  I  therefore  do  not  fee  hoMr4|^:! 
maxim  ^^Injurenonrcmotafedproxiniafpe^antur^*  is. 
cable.  The  Aft  of  Parliament  only  a%ns  the  inti 
the  bankrupt  in  the  land,  but  does  not  dcllroy  the  1 
of  contrad  between  ItfTor  and  ItiTee.     An  adion  cf 
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nant  remains  after  the  eftate  is  gone  ;  but,  generally  fpe?ik- 
ing,  when  the  land  is  gone,  the  adion  of  debt  is  alfo  gone, 
debt  being  maintainable  becaiife  the  land  is  debtor.  Co- 
venant is  founded  on  a  privity  coUateral  to  the  land.  A  co«^ 
ycnant  of  this  kind  is  mixed,  it  is  partly  pe«'R>aai  and  partly 
dependant  on  the  land,  it  binds  both  the  perfon  •afAd  the  land. 
This  brings  the  cafe  within  the  principle  of  M/iyor  v.  StewardL 

Judgement  for  the  PlaintiflF. 

Arthrington  dnd  Herdcastle   v.   tie  Bishop  of 
Chester  and  Jackson,  Clerk. 

.  This  was  a  queftion  referved  at  the  York  Aflizes  for  the 
opinion  of  the  Court,  whether  the  right  of  prefentation  to 
the  perpetual  Curacy  o{  the  Church  of  Coverkdnty  in  thedio- 
cefe  of  Chefter  was  in  the  plaintiffs,  or  belonged  to  the 
King  who  had  then  lately  prcfented  the  defendant  Jackfon 
to  I  he  fame.  On  the  trial  at  the  Aflizes,  a  verdid  was 
found  for  the  pUimiflfs. 


CASE. 

In  the  reign  of  Hen.  IIT.  the  reSory  of  Coverham  was 
appropriated  to  the  abbey  of  Coverham,  and  from  that  time 
to  the  timcofthediflfolutionof  iheabbey,  the  parifh  church 
of  Coverham  was  fcrved  either  by  fome  of  the  monks,  or  by 
feme  perfon  whom  they  employed,  there  no^  appearing  to 
have  ever  been  a  vicarage  endowed.  "' 

Upon  the  diflblution  of  the  abbey,  27  Hen.  VIII.  the 
fame  with  all  its  members  and  appurtenances  came  to  the 
Crown,  and  continued  in  the  Crown  till  Ed.  VI.  hy  letters 
patent  granted  the  fame  to  John  Ward  for  21  years,  referv- 
ing  a  rent  of  2p/.  In  this  grant  there  is  the  following  ex* 
ception  :  **  Exceptis  tamen  femper  nobis  heredibus  et  (\ic- 
**  ceflbribus  noftris  omnino  refervatis,  omnibus  bofcis  et 
^*  fubofcis,  de  in  et  fuper  prxmiifis  crefcentibus  et  exiften- 
*'  tibus,  ac  advocat  vicariae  ecclefise  de  CoverKilim  prse- 
"  diSx  habendum  et  tenendum."  -.  v^ 

Queen  Elizabeth,  by  letters  patent  in  the  •14th  year  of  her 
reign,  after  reciting  the  above  grant  of  Ed.  VI.  in  confi* 
deration  of  853/.  12/.  granted  to  Thomas  Allen  and  Tho- 
mas Freematf a  reverfion  of  the  fame,  together  wih  the 

**  ,  whole 


**  ■  .  :   r    :  :  :  t't: 

Dj:  r.r  '."t  :  — t  c- 

Cro^n  to  the  p-e-'c-  . 
lifT>?  bt:rj  cf   :."e  r-i 


In  1642,  Th-jrri;  D  :\ 
racy  cr"  O.^?'-;-^,  c-  :  e 
ca't.e2-"!  'I:.-  T-;  H---:r, 

ct  Ccvirhin:,  [;  :  ::  1-  :  re 
Bcittctr  the  \t\'^  iO<^i 

In  I  7':  -,  rf  e  ''»■ :  fchr  " 
fn:y  and  v:ca»'age  c;"Cn-.\  .-;t  : 
Art'f   p -? f rr  /.  ^ -■  •■  .J * ;". .-?  .Vfi- 

In  1727,  cp  ire  r.-pfv^iAj 
Ilumptiry  IJicJiinr.n  wii  inr 
r»sii  f«n  -I.c  prcf::r?^:"rr  o!  4 
Thar 'I'urrcr  ar;er>2r.l5  li 
upnn  wh'ch  L»it:;ir'"o'ik:ive* 

In  I  73-,  u'hi'f  fi^- 'a**! 
cfiiifch,  Chrillopnt"-  f-or'o.i 
of  Givcrham  by  Thomas  j 
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that  in  the  grant,  after  the  demifc  of  the  reSory,  there  is 
an  exception  of  all  woods,  underwoods,  and  a  demife  of  the 
advowfon  of  the  vicarage  of  the  church  of  Coverham:  that 
the  reverfion  expedant  on  that  term  for  years  was  fold  by 
Queen  Elizabeth  to  Allen  and  Freeman.  The  letters  patent 
of  EUz..VLTt  fet  forth,  which  begin  by  reciting  the  former 
demife,  and  then  the  Queen  grants  the  reverfion  of  the  rec- 
tory, with  the  appurtenances  as  before  fpecified  in  the  pa- 
tent and  ihtt  demife  for  years.  After  this,  there  is  a  grait 
of  the  whole  redory,  with  a  very  iimple  defcription  and  all 
general  words  of  grant,  which  concludes  with  granting  it 
to  Allen  and  Freeman  in  as  full  a  manner  as  it  was  pof* 
felTed  by  any  abbot  of  Cover  ham.  This  undoubtedly  grants 
exprefsly  more  than  was  contained  in  the  terms  of  the  de« 
mife  to  Ward,  becaufe  it  dirediy  grants  the  woods  and 
underwoods  which  wera  excepted  out  of  the  demife  to  Ward« 
It  then  mentions  a  grant  of  the  redory  of  Iford,  in  the 
county  of  Suflex  y  and  at  the  clofe  there  is  an  exception  of 
all  advowfons  of  the  reSories,  vicarages,  and  churches  be- 
longing to  the  premifes.  The  cafe  goes  on  to  flate,  that 
there  was  a  vicarage  belonging  to  the  redory  of  Iford,  but 
none  to  the  redoryof  Coverhain;  but  during  the  time  the 
redory  of  Coverham  remained  in  the  Crown,  an  annual  fti  - 
pend  of  5/.  6/.  8</.  was  paid  by  the  Crown  to  the  Curate. 
It  is  then  dated,  that  Thomas  Dickenfon  was  admitted  to 
the  curacy  in  1642*  on  the  nomination  of  the  grantees;  that 
in  1691,  one  Oddie  was  l.c^nfed  by  the  diocefan  to  ferve 
the  curacy;  that  afterwards  one  Turner  was  licenfed  in  the 
fame  manner,  and  that  the  fame  Turner,  in  1 70S,  was  in- 
flituted  to  the  re£tory  and  vicarage  of  Coverham,  on  the 
prefentation  of  Queen  Ahm  by  lapTc.  The  cafe  next  dates, 
that  in  1 727,  On  the  fuppofed  death  of  Turner,  one  Dick- 
enfon was  inftituted  to  the  vicarage  of  Coverham,  on  the 
prefentation  of  King  George  I.  pleno  jure,  that  afterwards 
Turner,  who  was  not  dead,  nor  had  made  any  avoidance 
of  the  living,  appealed,  and  claimed  the  church,  upon  which 
Dickenfon  gave  it  up:  that  in  1737,  one  Lonfdale  was  no- 
minated to  the  curacy  by  the  impropriators,  while  Turner 
was  in  pofledion,  who  was  afterviards  dirpoiTeflred  by  pro* 
cefs  in  the  ConfiAory  Court  of  Chcfter;  and  that  by  the 
death  of  Lonfdale  there  is  now  an  avoidance. 

On  this  cafe  the  queftion  for  the  determination  of  the 
Court  is,  what  paiTtd  by  the  grant  of  Qyecn  Elizabeth^  tct 
the.  perfons  under  whom  the  prefent  parties  claim?  'For  if 
all  the  intereft  in  the  redory  pafTed,  the  curacy  which  is 
incvdeot  to  the  redory,  ({  rather  call  it   incident  than  ap- 

Vol.  Iv      '  I  i  purtenani) 
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purtenant)    undoubtedly  paflcd  along  with  it.      It   i»  coiv 
tended  on  ihe  part  of  the  plaintifB,    that  on  the  true  coi»* 
Hrudion  of  the  grant,  no  exception  can  be  intended  of  the 
curacy;  and  that  if  fuch  exception' had  been  inferred  in  the 
grant,  it  would  have  been  void,  as  repugnant  to  the  grant 
itfelf,   becaufe  the  rcCtor  of  a  reSory  impropri»4.",  where  - 
there  is  no  vicarage  endowed,  and  no  perpetual  curacy,   is 
obliged  by  law  to  find  a  curate  to  ferve  the  church,  and  give 
him  a  reafonablo  allowance.      He  may  make  the  bed  terms 
he  can ;    but  that  it  is  the  duty  of  the  bifhop  by  ecciefiafVi* 
cal  cenfures,  to  compel  the  performance  of  the  duty  for  the 
fake  of  the  church.     That  queftion  would  lead  pretty  far ; 
but  it  is  immaterial  to  enter  into  the  confideration  oF  it,    if 
on  a  thorot%h  view  of  the  grant,  together  with  the  fafls  of 
the  cafe,    there  is  no  reafon  to  fay  that  the  curacy  was  ex- 
xieptcd.     That  to  us  appears  to  be  the  true  conftruSion,  and 
confirmed  by  the  ufage.     The  grant  of  Elizabeth  h^^xm^  as 
1  before  dated,  with  a  recital  of  the  demife  to  Ward ;  but 
it   would  not  be  juft  to  conclude  that  it  meant  to  give  no 
more.      It  is  manifeft  that  Ward  had  not  all  which  the 
grantees  afterwards  had,  becaufe  there  is  an  exprefs   refcr- 
vation  in  the  demife  to  him  of  a  part  which   they  enjoyed. 
He  was  to  have  the  profits  of  the  reftory,  paying  a  rent  cf 
20/.  per  annum  during  the  term ;    but  the  tranfadion   with 
Alien  and  Freeman  was  for  an  abfolute  fale  at  a  large  price 
paid.     The  grant  does    not  flop  Ihort;    it  was  ncccfTary  to 
recite  the  term,  becaufe  it  was  a  grant  in  fee,  and  the  pur- 
chaftT   under  the   Crown   acquired  a  right  during  the  re- 
m.iindcr  of  the  term  to  the  rent.     It  therefore  begins  with 
giving  to  the  grantees  the  reverfion  after  the  terra  for  ycarr, 
and  goes  on  in  explicit  and  diftind  words,  granting  this  and 
a'l  other  commodities  and  emoluments  whatever  belonging 
to  the  leflory  parcel  of  the  pofielTions  of  the  abbot  of  Co- 
verham  ;  it  mentions  exprefsly  the  woods,  underwoods,  and 
tree?,  and  clofes  a  very  long  recital  of  the  particulars  with 
the  worils  "  in  as  ample  a  manner  and  form  as  any  abbot  of 
ilic  abbey  of  Coverham  had  pofTeffed  and  enjoyed  thefame.** 
"1  he  general  exception  which  follows,  was  to  prevem^llii- 
pidations,  which  were  at  that   lime  very  common,  to  ihe 
tielirii6\ion  of  churches.      In  tb.e  exception  of  the  vicirtce 
ii:   is   pc'le(5i!y  clear  that  the  nomination  to  the  curacy   is 
rot  in  tcrir.s  included.      Yet  it    is  ar^^ued,    that  in  %  grant 
c;t'  the  crown    which    is   to   be   favourably  conOrucd,     the 
Court  would  extend  the  meaning  to  a  refervation  of  the  aq^ 
minjiion  to  the  curacy,    if  the  words  of  the  gr4nr  cc 
julVity   thai  cxte:ir;on   to  be  mude.      But  the  wuidf 
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grant  hardly  judify  fuch  an  extenfion.  If  there  had  been 
an  exception  of  the  advowfon  of  a  vicarage  fpecifically 
named  in  the  grant  of  the  reSory  of  Coverham,  the  argu- 
ment would  have  had  this  ground  to  (land  upo;i,  namely, 
that  fomething  muft  be  meant  to  be  excepted,  that  as  in 
reality  (there  being  no  vicarage  at  Coverham)  the  only  no- 
ndination  which  could  be  made,  was  to  the  curacy,  it  mufl 
be  implied  that  the  curacy  was  meant,  though  improperly 
defcribed  as  a  vicarage.  But  that  is  not  the  cafe.  The 
words  in  the  grant  are  general  and  fufficiently  anfwered,  if 
there  be  a  vicarage  belonging  to  either  of  the  livings.  Nqw 
to  one  of  the  livings,  to  Iford,  there  is  a  vicarage  belongw 
ing.  That  fully  fatisfies  the  words  of  the  exception.  They 
are  not  nugatory  words,  and  it  is  not  necejfary  in  the  con- 
flrudion  of  them  that  there  fliopld  be  an  intention  in  the 
grant,  to  make  any  exception  whatever  relative  to  the  rec- 
tory of  Coverham.  Befides  this,  there  are  fubfequent  words 
in  the  grant,  which  I  think  go  pretty  far  to  flicw  that  this 
could  not  be  the  intention.  For  there  is  a  provifion  on 
the  part  of  the  Crown,  to  indemnify  the  purchafers  from 
all  burthens,  charges,  and  rents  which  might  be  iiTuing  out 
of  the  objed  of  the  grant,  and  a  particular  exemption  from! 
the  payment  of  a  penfion  of  4/.  per  annum ^  payable  out  of 
the  redory  of  Iford  to  the  vicar.  Now  the  nomination  to 
that  vicarag©  being  intended  to  be  referved  to  the  Crown 
iii  the  general  mention  which  is  made  of  all  burthens  iffuing 
out  of  the  things  granted,  the  payment  of  this  annual  fti- 
pend  to  the  vicar  of  Iford  is  particularly  noticed.  But  there 
is  no  exemption  from  the  payment  of  any  allowance  to  be 
made  t*  the  curate.  The  effeft  therefore  of  the  grant 
would  be,  according  to  the  argument,  to  make  the  grantee 
of  the  redory  fubjeS  in  the  law  to  payment  of  the  curate 
without  giving  him  the  power  of  nomination;  and  we 
fliould  intend  a  refervation  fevering  the  nomination  to  the 
curacy  from  the  fund,  out  of  which  the  provifion  for  the 
curate  muft  come.  This  would  be  certainly  contary  to 
good  policy,  and  produfliveof  mifchief,  by  making  it  qucf- 
tionable  who  was  to  maintain  the  curate,  and  leaving  the 
EccleTiaflicail  Court  deftituteof  means  to  compel  fuch  main- 
tenance, by  feqneftering  the  profits  of  the  living.  The 
'  curate  alfo  woiild  be  left  without  having  any  refort  to  the 
perfon  by  whom  he  was  nominated,  for  a  provifion  for  \\\i 
fubfiftence.  It  is  too  much  therefore  to  contend,  as  the 
defendant  does  in  this  cafe,  without  fpecial  words,  that  a 
#eferv9tioD  fltouM  be  made  by  intendment  out  of  the  general 
I  i  %  tvords 
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words  of  the  grant,  when  there  is  no  part  of  the  fubjcEt 
matter,  nor  any  thing  in  the  nature  of  the  cale»  which 
woiiKi  tend  to  induce  fuch  an  intcndmenr,  and  when 
re^fon  and  policy  are  againfl  it.  If  this  intendment  wereno 
hoidy  then  the  queftion  would  arife,  which  was  argued 
wiih  a  great  deal  of  force,  but  which  it  is  not  neccflary 
now  to  enter  into,  whether  fuch  a  refcrvation  could 
be  made  ?  The  ufage,  it  is  faid,  (lands  very  loofcly  on  be- 
half of  the  impropriators.  But  it  is  certainly  in  their  fa- 
toiir.  The  (irft  nomination,  of  which  there  is  an  account, 
ifeas  made  by  the  impropriators.  How  the  next  perfon  was 
appointed  does  not  appear.  The  nomination  of  Turner 
which  followed,  which  is  the  firft  exercife  of  the  right  of 
the  Crown,  is  iiated  to  have  been  by  lapfe,  from  which  it 
rs  to  be  prefumed,  that  the  Crown  had  no  original  right  to 
nominate.  The  next  prcfentation  of  Dickebfon  in  1727. 
is  (till  lefs  in  favour  of  the  right  of  the  Crown^  bccaufe  it 
was  clearly  made,  on  complete  mif-information.  There 
t^ras  no  vacancy,  no  avoidance ;  and  Turner  had  ftill  the 
title  to  the  living.  It  mud  have  been  made  on  a  fuppofi* 
tion  either  that  he  was  dead,  or  that  there  was  an  avoid' 
ance  by  fomc  other  means.  It  was  a  prefentation  granted 
by  the  Crown  in  a  cife,  which  neither  intitted  the  Crown, 
nor  any  one  clfe.  Turner  appeared,  and  Dicicenfon  gave 
up  the  church  to  him,  and  he  refumcd  the  poHeffion. 
\V!'.i!c  Tumcr  was  fo  in  poffeflTion,  the  impropriators  no- 
minated Lor.rd«le,  and  on  a  fiiit  in  the  Confiftory  Courts 
the  Billiop  of  Chcftcr  aflTirmcd  their  right  to  nominate,  and 
Turner  was  in  confcquence  difpofleffcd,  which  would  not 
have  been,  it  t!.e  right  had  been  in  the  Crown.  All  there- 
fore  that  wc  know  of  the  enjoyment  of  the  right  of  notni- 
nation  to  this  curacy,  from  the  time  of  the  grant  down 
to  the  pret'cnr  time,  is,  as  far  as  it  goes,  in  favour  of  thte 
plaintiff's,  and  there  is  no  inftance  of  a  clear  right  of  nomi* 
nattcn  en  the  part  of  the  Crown.  It  is  for  thefe  reafons  wt 
sue  cf  opinion  that  there  ought  to  be 

Judg^nent  for  the  plaintifiv. 
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Studd   v.   Actok. 

This  was  an  zQuoq  on  the  cafe  on  the  fiat.  23  Hen.  VI. 
cap.  9,  againft  a  IherifF  for  refuiing  to  take  bail  on  an  at- 
tachment out  of  Chancery.  The  declaration  in  fubftance 
was  as  follows :  Nathaniel  Lee  Aflon,  Efq.  late  Sheriff  of 
the  county  of  Suffolk,  was  attached  to  anfwer  to  James 
Studdy  in  a  plea  of  trefpafs  on  the  cafe,  and  thereupon 
.  the  faid  James  complains  :  for  that  whereas  by  a  certain  ASt 
made  in  the  23d  year  of  the  reign  of  King  Henry  VI.  it  was 
amongft  other  things  enaded,  that  aU  SberifTs  fhould  let  out 
of  prifon  all  manner  of  perfons  by  them  or  any  of  them 
arrefted,  or  being  in  their  cuftody,  by  force  of  any  writ,  bill, 
or  warrant;  in  any  adion  perfonal,  orbycaufe  of  indi3ment 
of  trefpafs,  upon  reafonable  fureties.  And  whereas  one 
John  Revett  profecuted  out  of  the  Court  of  Chancery,  a 
certain  writ  of  altuckment^  direSed  to  the  Sheriff  of  Suffolk, 
by  which  faid  writ  the  King  commanded  the  faid  Sheriff  to 
attach  the  faid  James  and  Elizabeth  his  wife,  and  one  James 
Reilly  and  Elizabeth  Cotton,  fo  as  to  have  them  before  the 
fame  lord  the  King  in  his  Court  of  Chancery  in  eight  days 
after  St.  Hilary;  which  faid  writ  the  faid  John  Revet  de- 
livered to  the  faid  Nathaniel  Lee,  in  due  form  of  law  to  be 
executed  ;  by  virtue  of  which  faid  writ,  the  faid  Nathaniel 
Lee,  fo  being  fuch  Sheriff  as  aforefaid,  took  and  arretted 
the  faid  James  Studd  and  Elizabeth  his  wife  :  and  the  faid 
James  Studd,  immediately  after  the  taking  and  arreting  of 
them,  they  the  faid  James  and  Elizabeth  his  wife,  tendered  to 
the  faid  Nathaniel  Lee  reafonable  foretiesof  fufHcient  perfons, 
for  the  appearance  of  them  the  faid  James  and  Elizabeth  his 
.wife,  according  to  the  command  of  the  faid  writ.  Never- 
thelefs  the  faid  Nathaniel  Lee,  not  regarding  the  faid  fla- 
tute,  but  wrongfully  intending  unjuftly  to  injure,  aggrieve, 
and  opprefs  the  faid  James  Studd,  and  to  put  him.  to  great 
trouble  and  ezpence  in  this  behalf,  abfolutely  refufed  to  ac- 
cept of  any  bail  or  fureties  for  them,  carried  them  to  the 
common  gaol  in  the  faid  county,  and  them  then  and  there  kept 
and  detained  prifoners,  for  the  fpace  of  10  days,  againil  the 
form  of  the  ftatute  in  fuch  cafe  made  and  provided  ;  where- 
fore the  faid  James  Studd  faith,  he  is  injured  and  hath  fuf- 
tained  damages  to  the  value  of  1000/. 

The  queflion  now  came  to  be  argued  upon  a  demurrer^ 
ivhether  the  Shcri£Fis  bound  to  take  bail  upon  an  attachment 
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out  of  Chancery — and  it  was  ccciendfd  in  fupport  of  the  de« 
murrcr,  that  the  ilaiute  cf  H:r.^  VL  is  confined  to  prociEfs 
from  the  courts  cf  corr.n;cn  Uu',  ard  does  not  extend  to 
rrc-ccedlrg?  ilTuir.e  out  ot  a  Ccurt  of  Equity. 

Lord  Lot  gh  bo  ro  l  gh. — We  have  taken  thiscafe  into 
full  corifideraiion,  and  ha\e  conferred  with  the  other  Jix^ct 
on  the  fubjad,  and  the  refult  •$,  th^t  we  are  all  of  ofrinioa 
that  ;he  aa.on  a<  laid  cannot  be  maintained.  It  beii^  the 
cafe  or  procefs  iiTuing  out  of  the  Court  of  Chancery,  «e 
think  that  it  does  not  coine  within  the  ftatute  23  Hen.  VI. 
cip.  9,  u  hich  circa*  that  the  Sheriffs  (hall  let  all  pcrlbns  out 
of  pnfon  by  them  arrelled,  or  being  in  their  cuftody  "  by 
force  of  any  writ,  bill,  or  warrant  in  any  aflion  perfonal/' 
uiiich  words  arc  conBn^d  to  adions  at  law.  A  fubfeqiient 
futiKe,  13  Car-  11-  flat.  2,  cap-  2»  which  was  made  on  the 
fame  fiibjec),  is  di(lin31y  confined  to  aAions  in  the  Kirg^s 
Bench  and  Common  Flea?,  and  it  does  not  appear  to  ha\e 
been  the  intent  of  the  Lcgiflatuieto  interfere  with  the  pro- 
cefs of  a  Court  of  Equit^.  It  is  extremely  clear  that  the 
ufage  has  been  for  the  SlitrifF  to  take  a  bail-bond  in  40/.  on 
an  attachment,  ard  it  is  fo  laid  down  Darby  v.  iM'vufm^  Eq, 
Cd.  Abr  351.  Rut  it  docs  r.oi  appear  that  he  is  obliged  to 
take  it  by  the  ftatute.  Tlie  fir  ft  procefs  in  the  Court  of 
Chancery  is  a  fulfiViutf  anJ  if  the  parly  does  not  appear, 
then  an  attachment  of  conicmpt  ilTues.  If  on  this  attach- 
ment he  cannot  be  taken,  and  the  Sheriff  returns  mn  ejl  in* 
vrnttify  they  go  on  to  a  fecond  attachment,  and  if  the  party 
he  nr;t  taken  on  that,  the  next  procefs  is  a  commiilion  of  re- 
bcllior.  On  this  the  CommiAioneis  ought  in  all  cafes  ini-> 
mediately  to  bring  the  party  up  into  Court.  There  is  an 
inaccuracy  therefore  of  expreflion  in  Harrifons  Chanc,  Pra€^ 
where  it  is  faid  that  the  Commiflioners  ou^ht  to  take  bail, 
and  not  keep  the  party  lingering  in  prifon  in  their  houfe, 
"i  hey  certainly  have  no  right  to  keep  the  perfon  arrefted  in 
pTifon  :  their  duty  is  to  bring  him  up  without  delay,  to  the 
Court  of  Chancery.  There  are  cafes  indeed  where  they  may 
not  take  bail.  But  in  the  prefent  cafe,  if  the  Shenffh*s 
done  wrong,  it  is  for  that  Court  to  interfere,  out  of  which 
the  procefs  came.  I  do  not  mean  to  fay,  that  there  sire  na 
cafes  of  this  kind,  where  it  would  be  right  for  the  Sheriff  10 
take  hail  ;  but  the  queftion  for  us  to  determine  if.  Whether 
he  is  bound  to  do  it  by  the  (latute?  And  for  the  ri;afijfis  I 
have  ^ated,  we  are  all  of  opinion  that  he  is  not  bound  lo  40  , 
it,  and  therefore  there  muft  be 

Judgement  for  the  dercndant^ 
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CROWN    CASES. 
Stone's  Case. 

Old  Bailey  July  SeflSons,  1784.  This  was  an  indiSmcnt 
on  the  Aatuie  10  and  11  JiK///.  III.  cap.  23,  for  privately 
ftcaling  a  watch,  the  property  of  Sir  Robert  Hefkett,  in  the 
(hop  of  John  Alcock. 

Sir  Robert  Heikett  had  fent  his  ^atch  to  his  watchmaker, 
Mr.  Alcock,  for  the  purpofe  of  being  repaired,  and  it  hung 
in'thc  ihew-Glafs  in  Mr.  Alcock*s  fhop  at  the  time  it  was 
ftoleii. 

The  Court  faid,  that  the  meaning  of  the  zdt  of  parlia- 
nvenr  upon  which  the  capital  part  of  the  indidment  was 
founded,  had  always  been  retrained  to  fuch  goods  only,  as 
are  expofed  to  fale  in  (hops:  and  did  not  extend  to  mere 
repofttories  for  goods,  although  they  might  appear  in  the  na- 
ture of  fiops ;  and  that  as  Mr.  Alcock's  (hop  was  not,  with 
refpeS  to  this  watch,  a  place  of  fak^  but  a  mere  repofitory^ 
the  prifoner  ought  to  be  accquitted  of  the  capital  part  of  the 
charge.  The  Jury  accordingly  found  him  guilty,  of  the  fiaspte 
larceny  only,  and  he  was  tranfported  for  feven  years. 

George  Drummond's  Case. 

At  the  Old  Bailey  in  September  SeflSon,  1784,  George 
Drummond  was  indited  before  Mr.  Baron  Eyre^  prefcnt 
Mr.  Juftice  Gould^  for  robbing  the  earl  of  Claremont  of  a 
gold  watch,  chain,  feals^   and  trinkets. 

During  the  trial,  the  prifoncr's  Counfel  informed  th^ 
Court,  that  a  young  man  of  the  name  df  Edwards,  very  much 
refembling  the  perfon  of  the  prifoner,  had  been  recently 
executed  for  a  highway  robbery,  and  that  immediately  pre- 
vious to  the  awful  moment  of  his  fate,  he  had  communicated 
fomething  to  the  Rev.  Mr.  Villette,  the  Chaplain  in  Ordinary 
of  the  Prifon,  touching  the  commiiTion  of  the  identical  rob- 
bery then  under  confideration.  He  therefore  fubmitted  to 
the  Court,  that  as  Mr.  Villettc's  knowledge  upon  this  fub- 
jeft  had  proceeded  from  the  folemn  declaration  of  a  dying  man^ 
it  was  admiflible  evidence  in  favour  of  the  prifoner. 

The  Court. — It  would  be  inconfiftent  with  the  rules  of 
evidence,  which  are  rules  of  Juftice,  to  examine  a  witnefs 
10  the  declaration  of  a  perCon  dying  under  the  circumftances 
'deferibed.  The  principle  upon  which  this  fpecies  of  evidence 
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Cecil  complied  with  the  requeft.— He,  Mrs.  Cecil,  and 
Mr.  Edward  Sneyd^  the  defendant's  brother,  fet  out  tor 
Birmingham  ; — Mr.  Cecil  returned  back  to  Hanbury  alone, 
ip  the-evening,  and  Mrs.  Cecil  was  to  have  followed  him,  to 
<iompany  with  Mr.  Edward  Sneyd. 

When  Mrs.  Cecil  had  remained  out  much  longer  than  her 
hufband  expeded,  he  bcjgan  to  be  anxious  about  her,  but 
had  no  idea  of  what  was  going  forward ;  and  as  flie  did  not 
return,  he  made  what  enquiries  he  could,  but  could  not  find 
her  out ;  and  this  enquiry  was  made  more  difficult,  by  Mrs. 
Cecil  and  Mr.  Sneyd  afluming  ffditious  names. 

The  moment  that  Mr.  Cecil*  had  difcovered  that  his  wife 
had  eloped,  he  left  his  houfe,  and  has  never  fince  returned 
to  his/ricnds,  and  now  refides  foroewhere  beyond  the  Teas. 

Mr.  Sneyd  and  Mrs.  Cecil  were  afterwards  difcovered  to  be 
at  an  hotel  at  Exeter,  under  the  name  of  Mr.  and  Mrs.  Benfon, 
and  then  at  an  obfcure  village  in  DevonflVire,  where  they 
{ived  three  or  four  months  in  Icdgings;  they  then  quitted 
that  place,  ami  came  to  London,  where  they  now  refide; — 
in  feparate  lodgings,  indeed — but  vifit  each  other  every  day. 

YcH),  Gentlemen  of  the  Jury,  will  feel  the  nature  of  this 
fort  of  injury.  You  fee  the  fituation  of  the  parties,  and 
the  rank  of  Mr.  Cecil,  and  the  neceflity  of  his  taking  care 
that  no  fpurious  iffue  be  impofed  on  his  family.  You  will 
attend  to  the  evidence  which  I  (hall  now  lay  before  you, 
and  give  fuch  a  coin penfat ion  in  damages,  as  fubflantial  juf- 
tice  requires. 


Evidence  for  the  Plaintiff. 

IViltiam  JVells  fworn. 

Mr.  IVells.  This  is  a  true  copy  of  the  regifter  of  the 
marriage  of  Mr.  and  Mrs.  Cecil.  They  were  marneJ  oq 
thc,23d  of  May,  1776,  at  St.  Qeorge's,  Hanover- Square 

Williatn  Janfey  fwom. 
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William  Janfey*  I  lived  as  butler  with  the  plaintiST,  near 
four  years  and  a  half. 

^  During  that  time,  had  you  any  opportunity  of  obfenr- 
ing  how  he  treated  his  wife  ? 

A,  I  always  thought  he  was  a  very  godd  hulbmd  ;-  they 
appeared  to  live  very  happily  together,  and  he  treated  her 
with  tendernefs  and  affeSion. 

^  Did  you  know  Mr.  Sneyd,  the  defendant? 
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A.  I  did ;  he  was  the  Curate  of  Hanbury.  He  was  Cu- 
rate there  when  I  came  to  Mr.  Cecil,  and  continued  until 
the  month  of  June,  1789. 

^  Did  he  vifii  in  your  matter's  family  ? 

A.  Yes,  Sir,  frequently. 

^  Did  he  ever  ftay  all  night  at  your  matter's  houte  ? 

A*  Son>etimes  he  did;  he  was  fometimes  there  at  fupper; 
and  in  bad  weather  he  flept  there  frequently. 

^.  Do  you  remember  your  matter  and  mittrefs  going  to 
Birmingham? 

A.  I  remember  Mr.  and  Mrs«  Cecil  going  to  Birmingham 
in  June,  i  789. 

£^  When  did  Mr.  Sneyd  leave  Hanbury  ? 

A'  About  the  end  of  May,  or  the  beginning  of  June, 
1789. 

^  How  far  is  Birmingham  from  your  matter's  houfe  ? 

A'  About  eighteen  or  twenty  miles. 

^  When  did  youir  matter  return  from  Birmingham  ? 

A.  He  came  home  the  fame  night,  t>uc  Mrs.  Cecil  did  not 
come  home  with  him. 

Croft-examined  by  Mr.  Erjkine. 

^  At  what  time  did  you  ever  obfcrve,  in  the  time  from 
the  month  of  June,  1785,  when  you  came  into  this  fer- 
vice,  until  May,  1789,  when  Mr.  Sneyd  left  Hanbury,  any 
afliduity  of  Mr.  Sneyd  towards  Mrs.  Cecil,  or  of  Mrs.  Cecil 
towards  him  ? 

A.  They  were  frequently  walking  out  together;  they  were 
fond  of  fifhing. 

^.  Your  matter  knew  this  of  courfe? 

A  A  fuppofe  fo.  Mr.  Cecil  was  fometimes.  with  them  ; 
but  they  were  often  together  by  ihemfelvcs. 

^  Mr.  Cecil  knew  that  Mr.  Sneyd  and  Mrs.  Cecil  went 
on  ihofe  fiftiing  parties  together?  he  knew  ihey  were  fe- 
creted  a  good  deal  together,  and  ufed  to  be  in  private  ? 

^.  He  knew  they  ufed  to  walk  out  together  in  the  fields ; — > 
I  do  not  believe  that  he  knew  they  ufed  to  be  in  private  to- 
gether. 

^  Did  not  the  plaintiff  know  that  Mr,  Sneyd  and  Mrs. 
Cecil  ufed  to  be  often  together;  and  was  it  not  the  conttant 
coprfe  for  two  years? 

A.  They  were  very  often  alone. 

^  Do  you  reniecfiber  Mr.  Cecil's  going  away  and  leaving 
his  houfe  ? 

^.Ido. 
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^  Do  you  recoiled  what  paflfed  there  before  his  leaving 
the  houfe  ? 

A'  I  do  not. 

^  Had  not  Mr.  Sneyd  left  Hanbury,  and  gone  to  Bir- 
n^ingham,  in  the  month  of  May,  1789  ? 

A'  I  believe  it  wai  in  May  or  in  June. 

<^  Do  you  rerocmber  his  being  delirioui  in  a  fever  ? 

A.  I  do. 

4i  When  waa that? 

^.  About  a  week  before  he  left  Hanbury. 

^  Has  he  recovered  fron)  that  deliriam  } 

yf*  I  know  not ;  I  have  feen  him  fince,  and  he  looked 
well— I  never  faw  him  look  better  than  when  I  faw  him 
Uft. 

jSJ;  What  did  you  mean  ?  You  faid,  firft  that  this  gentle- 
man was  delirious  in  a  fever;  then  I  aiked  you»  whether  he 
was  recovered?  You  faid  you  did  not  knpw  ;  and  then  yon 
fjid,  you  knew  he  was  weil»  with  the  greateft  unconcern  in 
the  worid--Look  to  the  Jury,  Sir— You  fay  you  never  few 
him  look  better? 

A'  By  his  idok,  and  his  face,  and  his  frclh  colour,  he 
ftcmfd  to  be  well. 

j^.  Did  you  happen  to  know,  from  your  maftcr,  the 
converfation  that  took  place  between  ih^  unhappy  gentle- 
man and  him,  previous  to  the  time  of  his  leaving  his 
houfe? 

A,  I  do  not. 

jlj.  Has  Mr.  Cecil  never  told  you  that  he  had  no  fufplcion, 
and  tliat  he  did  not  know  any  thing  of  any  in  fidelity  in  his 
wife,  until  this  gentleman  himfelf  (the  defendant)  told  him 
of  the  fituation  he  was  in  with  his  wife,  which  was  the 
caufe  of  his  leaving  Hanbury  ? 

A^  I  do  not  know* 

^  Do  you  mean  to  fwear,  Sir,  that  you  never  heard  this 
circumftance  mentioned  in  your  prefence  ;  that  thefirfi  time 
your  mafter  heard  of  any  attachment  between  your  mi(lre(ii 
and  Mr.  Sneyd,  was  when  he  came  to  Mr.  Sneyd's  fick-tjcdi 
and  when  he  told  him  of  it  with  tears  in  his  eyes  ? 

-A,  I  was  not  in  the  room. 

Lord  Ken  yon.— Did  you  ever  hear  yourmaAer  fay  any 
ibinsj  about  it? 

A.  1  never  did  ;  I  have  heard  it  from  the  fervanti* 

Mr.  Erjkine,  Do  you  know  where  Mr.  Sneyd  went  wht a 
he  Uft  Hanbury. 

A.  He  went  into  his  father's  carriage. 

^  Did  be  go  to  Birmingham  ? 
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A.  He  went  the  Birmingham  road, 

^  What  ftatc  of  hcihh  wis  he  in  at  the  time  he  went 
away  ? 

A.  He  fce*rcd  a  littk  better. 

^.  Was  not  his  complaint  at  that  time  a  fever  and  de- 
lirium ? 

A,  I  believe  fo. 

^  Was  Mr.  Cecil  prcferit  when  Mr.  Sneyd  went  into  his 
father's  carriage  at  Hanbury-Hall,  in  the  month  of  May? 

A.   Yes,  Sir,  my  matter  was  prcfcnt, 

J^  1  a(k  you  upon  your  oath.  Sir,  whether  you  have  any 
freafoil  to  believe-,  either  direSly  or  indifeftly,  that  Mr. 
Sneyd,  before  he  left  Hanbury-Hall,  planned  the  fcheme  of 
Mr.  and  Mrs.  Cecil,  and  Mr.  Edward  Sneyd*s  coming  to 
Birmingham  on  the  20th  of  June  ? 

A.  I  have  no  reafon  10  know  or  believe,  this  was  a  plan 
contrived  by  Mr.  Sneyd  for  the  purpofc  of  getting  thia  lady 
from  her  hufband. 

Lord  Ken  yon.— Have  you  any  reabn  to  think  that  thia 
was  a  fchemc  formed  by  Mr.  William  Sneyd  ? 

A.  1  have  not,  my  Lord ;  I  cannot  fwear  more  than  I 
have  faid. 

Afr.  Erjkine.  You  fay,  yon  recoiled  your  mafter  and 
miftrefs,  and  Mr.  Edward  Sneyd  going  to  Birminghsmi  in 
a  party  in  June  laft ;  now,  upon  your  oath.  Sir,  were  they 
not  going  on  a  vifit  to  Mr.  Sneyd  ? 

A*  i  cannot  tell. 

§^  Were  they  not  going  to  Birmingham  ? 

A.  They  were. 

^  How  came  Mr.  Edward  Sneyd  to  accompany  them  to 
Birmingham  ? 

yi.  He  had  been  fome  time  in  the  houfe. 

^  Was  not  the  adultery  of  this  woman,  Mra.  Cecil, 
notorious  in  the  huiband's  family  at  the  time  they  fet  out 
for  Birmingham? 

Mr.  Bower.  I  fubmit  to  your  Lordfhip  that  this  is  not 
evidence. 

Lord  Kenyon.— I  think  this  queftion  may  be  aiked  : 
Whether  it  was  not  matter  of  notoriety  that  flie  was  falfe  to 
her  hu(hand's  bed  ? 

Mr.  Erjkine.  Was  it  not  notorious  in  your  mailer's  family, 
at  that  time,  that  this  adultery  had  been  committed,  and 
that  it  had  been  difcovered  to  your  mafter? 

A.  I  have  heard  that  it  was  difcovered  to  my  mafter. 

^  Then  you  have  reafon  to  believe^  from  ihe  common 
report  of  thefamily^  that  the  adultery  of  this  lady  was  known 
CO  her  hulband? 
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if.  I  believe  it  was. 

Mr.  Boiuer.  I  fubmit  to  your  Lord(hipf  that  this  h  n(y« 
thing  like  evidence. 

Mr.  Erjkine.  It  is  my  duty  ta  try  if  I  can^  confifteody 
with  the  rules  of  evidence,  get  at  lht8  fa£t,  not  only  that 
it  was  notorious  in  the  family,  but  alfo  that  this  notoriety 
was  accompanied  with  the  difcovery  of  it  to  the  bufband. 

Lord  Ken  yon. — If  you  can,  obtain  an  aSual  difcovery 
of  it. 

Mr.  Erjkine.  Have  you  no  retffon  to  believe  that  Mr.  Ce- 
cil did  know  of  it  before  he  went  to  Birmingham? 

Lord  Ken  yon.— Did  you  ever  hear  it  fpoken  of  in  your 
mailer's  prefence  ? 

A.  I  did  not. 

Mr.  Erjkine.  Did  you  difcover  no  alteration  in  your  maf- 
ter*8  appearance  before  he  went  to  Birmingham? 

A.  He  appeared  the  fame ;  he  did  not  feem  to  be  lU-afFeSed 
ivith  any  thing. 

Mr.  Erjkine^  to  the  JVitnefi.  Now  I  alk  you.  Sir,  if,  fince 
it  was  notorious  to  the  family  that  your  miftrefs  had  been 
guilty  of  adultery,  how  happened  it  that  you  did  not  men- 
tion it  to  your  mafler;  particularly,  fince  you  difcovered  by 
bis  appearance  that  he  did  not  know  it  ?  Was  it  like  the  fidelity 
of  a  fervant,  not  to  communicate  fuch  an  aflfair  to  his 
mafter? 

J.  I  made  no  mention  of  it  fo  my  matter, 

^  How  many  fervants  has  Mr.  Cecil  ? 

J,  Three  or  four  and  twenty. 

^  Now,  Sir,  1  afk  you,  whether  thefe  fervants  did  not 
know  and  fpeak  of  it  as  a  fafl,  and  whether  it  did  not  engrofs 
every  part  of  their  converfation  ? 

A.  They  did  not  all  fpeak  of  it,  becaufe  they  were  not  all 
in  the  houfe. 

^  Then  you  had  no  reafon  to  know  that  the  hufbaiKh 
Mr.  Cecil,  fet  out  for  Birmingham,  to  indulge  his  wife 
with  a  fight  of  this  gentleman,  to  take  her  finaV  leave  of 
him  ? 

A.  I  do  not  know  that  he  did  that ;  but  I  know  they  were 
going  to  Birmingham. 

i^  Are  any  of  the  fervants  here  that  went  that  {ouilnejf 

A.  No,  Sir.  '. 

Ann  Vinican^  examined  by  Mr.  Bozvrr. 
Mrs.  Vinican.      I  and  my   huil)And  are  frrvanta  |o;:l 
Thompfon,   who  keeps  the  hold   in  the  Churct^] 
Ijceier. 
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^  Do  you  remember  any  perfons  coming  td  your  houfe, 
who  called  themfclves  Afr.  and  Mrs.  Benforis  but  whom  you 
knew  fince  10  be  Mr^  Sneyd  arid  Mrs.  Cecil  ? 

A.  Perfeaiy  well. 

•^  Do  you  recollea  in  what  cloaths  Mr.  Sneyd  came? 

A.  He  came  in  a  pepper  and  fall-coloured  coat ;  about  thr 
middle  of  June  lad  year. 

^  Did  you  know  Mrs.  Cecil? 

A.  Yes,  Sir,  perfe6tly  well;  I  know  (he  came  to  my 
mafler's  houfe,  and  went  by  the  name  of  Mrs.  Benfon. 

JS^  How  long  did  they  remain  at  your  mailer's  houfe  ? 

A-  Three  or  four  days. 

J^  Now,  during  the  time  that  they  were  at  your  mafter's 
houle,  did  they  fl^ep  in  different  bed-chambers,  or  in  the 
fame? 

A.\n  the  fanve,  and  in  one  bed:— 1  left  them  in  the 
room  together,  with  the  candle  burning ;  — they  defired  me 
to  leave  it,  and  faid  they  would  put  it  out. 

j^  Did  you  make  the  bed  in  the  mornjng  ? 

A.  Sir,  I  did. 

^  Had  it  the  appearance  of  two  perfons  ha\**ng  flept  in  it? 

A,  There  was  no  other  bed  in  the  houfe  made  for  Mr^ 
Sneyd. 

Defence. 

Mr,  Erjkine.  May  it  pleafe  your  Lord(hip,  and  you.  Gen- 
tlemen of  the  Jury. 

I  am  the  Counfel  for  tbi^tmfortunate  defendant,  who,  not 
being  himfdf  in  a  iftuation  capable  to  give  me  any  inftruc- 
tions,  I  am  obliged  to  rife  up,  altogether  uninftruded,  in  his 
defence,  having  nothing  but  this  little  piece  of  paper  that 
ilates  the  pleadings  in  my  hand. 

I  moft  heartily  concur  in  the  obfervations  which  have  beea 
made  by  my  learned  friend  on  the  fubjedof  adultery. 

iiither  as  it  concerns  religion,  or  morals,  or  wife  policy, 
it  is  the  bufinefs  and  duty  of  juries  to  check  it ;  and  (  do 
aflTure  you,  my  Lord,  1  do  not  mean  any  flattery;  but  I  fay, 
that  there  is  no  man  who  has  a  higher  refpe^  and  veneration 
than  I  have  for  the  manner  in  which  your  Lordfhip  has 
always  confidered  thefe  caufes  when  they  have  come  into 
Court  before  yc^i ;  and  I  think  it  unqueftionably  my  duty 
here,  while  I  am  defending  an  unhappy  man,  not  to  ftrike 
at  the  happinefs  of  fociety,  by  advancing  any  thing  which 
can  leffen  the  fandion  of  nuptial  obligation,  in  which  the 
happinefs  of  mankind  is  fo  much  involved.  Indeed  this 
«aufe  is  an  awful  monumeni^  that  Virtue  is  its  own  reward^ 

and 
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and  that  Vices  and  Errors  bring  their  own  punifhment  along 
with  them.  It  is  an  awful  monument,  that  the  rules  of  Re- 
ligion and  Morality,  and  the  various  reflraints  (hey  impoFe 
on  our  behaviour,  inilead  of  being  impofitions  and  reftratnts 
of  harfli  and  powerful  tafk-mafters,  operate  as  ads  of  pa- 
rental benevolence  and  affedion,  and  that  every  thing  which 
we  are  commanded  to  do,  tends  ultimately  to  our  good. 

This  unhappy  gentleman  has  felt  it.  He  was  a  very  young 
msfn,  and  fell  into  the  fnareof  this  woman,  from  whom  the 
plaintiflF  will  be  relieved  by  your  verdift. 

This  caufe  is  only  the  fore-runner  to  that  divorce  wbfch 
he  will  be  entitled  to  receive  by  the  proceedings  of  Pariia- 
mciit;  for  I  do  not  mean  to  charge  Mr.  Cecil,  either  di- 
T-ri]..  ,,p  indirefily,  with  having  connived  at  this  criminal 
":;:  -:  courfe  which  took  place  between  this  unhappy  gentle- 
man and  the  plaintiflTs  wife,  or  to  charge  him  with  any  im* 
moral  or  indecent  conduft  whatever. 

Tliis  injured  hu(band  is  entitled,  by  your  verdift,  lobe 
releafcd  from  thofe  obligations  which  muft  be  very  difircfiing 
to  him. 

Genilemeri,  you  have  no  evidence  here  of  that  which  is 
the  great  fting  in  thefe  cafes.  You  have  no  evidence  before 
you  of  the  feuudion.  It  appeared  in  evidence,  indeed,  that 
this  young  Cu^aic  coniUiuly  walked  out  in  dilTerent  parts 
with  a  woman  who  might  be  confidered  as  a  matron.  She 
was  pofTelTeil  of  no  perfunal  hcaulv  or  attradions;  but  who, 
irom  the  runk  and  Hlguiiy  which  (he  held  in  the  country, 
M5  wife  of  Mr.  Cecil,  had  an  opportunity  of  drawing  into 
her  fnare  an  unfortunate  young  man,  who  polTefled  an 
handfome  perfon,  whici)  happened  to  altrack  her  attention. 

Gentlemen,  when  the  defendant  recolle^ed  the  fituation 
to  which  he  was  reduced,  it  pierced  his  mind.  He 
fell  into  a  delirium;  and  it  is  a  &£t  abfolutely  notorious, 
that  no  pcrfon  in  the  family  dreamed  of  any  thing  like  a  cri- 
minal intcrcourfc  between  thefe  parties,  untilit  wasconfefltd 
by  this  unhappy  young  man,  in  the  hour  of  licknef^^  who 
was  defircu?  to  m.ike  fomc  fort  of  atonement  to  ihc  pcribn 
whom  he  had  injured,  and  to  obtain  his  for^rvcrtcfi,  fie 
was  not  the  ajgreffur—but  was  drawn  in  by  the  allurcmemi 
of  this  lady. 

Genileman,  can  you  conceive,  that  for  a  monih  l»efc»ie» 
the  adttltcry  of  this  woman  was  notorious  in  a  tjimliv  whnc 
there  were  fo  many  fcrvants,  and  that  the  hulbAnd  Jhunid 
be  the  only  man  who  was  ignorant  of  it?  Alliiott^houc  Irf- 
vant  might  conceal  it  for  fear,  and  another  hum  Wdini  of 
fidelity  to  his  mafttr ;  yei  ii  U  contrary  to  M  ci^""^'*" 
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to  fuppofe,  that  in  a  family,  confiding  of  fo  many  do- 
mcftics,  no  perfon  (hould  be  infpifed  with  fo  much  ho- 
nour, with  fo  much  allegiance  and  fidelity  to  the  injured 
mader  as  to  inform  him  of  his  wife*s  bafenefs.  Why 
did  none  of  them  approach  the.hufbaiid? — fietaufe  they 
knew  he  was  already  acquainted  with  if. 

I  do  not  mean  to  tar  Mf.  Cecil  with  being  that  tmcoc* 
terned  man  which  he  was  defcribed  to  be  by  one  of  his  do* 
medics.  It  is  not  true  that  he  appeared  always  with  the 
fame  face. 

He  w^s  difpofed  at  one  time  to  d6  ati  ad  which  would 
have  tied  him  to  this  womah  for  ever.  She  fell  down  on  h6r 
knees,  and  implored  ,her  hatband  to  allow  her  once  more  to 
go  and  fee  this  defendant,  to  take  her  flnal  leave  of  hift), 
and  to. give  up  his  eftlbraces  for  ever;  and  that  flie  would 
then  return  to  her  duty.  Our  iSrft  parent  turned  towards 
Eve,  and  the  plaintiff,  following  his  ejcample,  was  williilg 
to  forgive  his  weaker  half. 

This  lady  fct  out  to  find  this  rftifettible  crcatore  the  defen- 
dant---a  perfon  lying  in  his  bed — The  moment  (he  found 
him,  (he  put  a  white  coat  upon  him,  clapped. a  falfe  tail  to 
his  hair,  and  carried  him  off  wlfhout  delay,  to  Thompfon*^ 
Hotel  at  Exeter  ? 

Gentlenoen,,  n»y  learnt  friend  b»s  condujied  this  <^ilufe 
very  honourably  : — I  am  iiire  he  will  not  contradiS  me  in 
what  1  am  about  to  fay,  becaufe  he  knows  it  as  well  as  I 
do,  and  therefore  will  do;  oblige  me  to  call  witnefTes  to  prove 
it :  wc  both  know  that  the  dekildant  is  one  of  m^ny  chil- 
dren; that  his  father  has  very  little  property,  and  is  ttnable 
to  pay  large  damages.  The  defendant  himfelf  is  a  Curate, 
wirhout  any  preferment  whatever;  artd  if  you  were  to  giv^ 
a  vcrdia  for  damages  any  thing  like  that  which  a  mail  of 
fortune  would  be  obliged  to  pay',  he  would  be  titterty  tin- 
done  and  ruined ;  and  now  he  is  left  an  awful  irsonument-— 
deprived  of  his  reafon,  loft  in  his  health,  and'miferable  ia 
the  extreme. 

1  hope,  Gentlemen,  you  will  remember  one  thing — that 
in  this  cafe  there  is  no  evidence  of  feduQion.  The  defcn* 
dant  felt  for  the  honour  of  his  frtend»  as  well  as  for  his 
own  fituation. 

Gentlemen,  I  fliall  trouble  yoU  with  no  more  obferv- 
ations  on  this  fubjed — This  unfortunate  defendant  is  en- 
tirely at  your  mercy- --and  I  amfure  you  will  do  that  which 
is  right  between  both  parties. 

Vol.  I.  Kk  to'ict> 
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Lord  Ken  YOK. 

Gentlemen  of  the  Jury^ 

I  have  too  often  had  an  opportunity  of  {l2ting  to  Juries 
the  opinion  which  I  entertain  of  crimes  of  this  iort.  The 
punifliment  of  them  is  part  of  that  public  duty  which  the 
law  has  repofed  in  you— I  (hall  only>  at  preFcnt,  (late  to 
you  who  the  parties  are. 

The  plaintiff  is  a  Gentleman  of  very  large  property,  and 
.  the  prefumptive  heir  of  one  of  the  largeft  fortunes  in  the 
kingdom.     His  wife  alfo  was  a  Lady  of  great  fortune. 

The  (ituationof  this  young  nun,  the  defendant,  has  bees 
intimated  to  you. 

This  is  a  fubjed  entirely  for  your  confideration  :  you  will 
not  put  him  into  a  (ituation  that  will  make  him  a  prifoncr 
for  life. 

The  jury  found  a  verdift  for  the  plaintifF,  Damages, 
One  Thousand  Pounds. 


King's  Bench    Sittings    after   Trinity   Term, 
1790. 

HooKFR  Barttelot,  Efq.  p$ain/l  Samvt.l  Hawker, 
Efq.  for  Criminal  Converfation  with  the  Plaintiffs s  Wife. 

This  was  an  aSion  of  damages  againft  ihe  defendant,  for 
having  debauched  and  feduced  the  plaintifPs  Wife,  The  da- 
mages xere  laid  at  5,000. 

Counfelfor  the  plaintiff. 
Mr.  Erskine  andlAK.  Shepherd. 

For  the  Defendant. 

Mr.  Bower  and  Mr.  Bai^dwin. 

Mr.  Erikine  opened  his  addrefs  to  the  Jury  with  «}^ite» 
logy    for   appearing   now  for  the  profecution  \mc%\  '"  ' 
fimilar  nature  to  iliat  laft  tried  (Cecil againfl  Snejd)^  ini 
he  had  undertaken    the   defence  \  and  faid,  1  flaUa- 1 
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Genilcmcn,  that  1  may,  without  any  inconfiftency,  call 
your  ferious  att^tion  to  this  cafe ;  for  you  might  have  ob- 
fcrved,  where  my  profeflionai  duty  called  me  to  defend  an 
unfortunate  man  in  the  fiormer  caufe,  I  have  neither  a!-* 
tempted  to  infult  the  Coiirt,  nor  difgrace  myfelf,  in  the  de- 
fence of  my  client,  by  fpeaking  lightly  of  the  ferious  con-» 
fideratiohs  of  a  Court  of  Juflice  ;  but  every  man  who  attends 
to  the  prefentcarc,  mud  be  fenfible  thsft  a  mod  grievous  in-" 
jury  has  been  fudained  by  the  plaintiff. 

Mr.  Barttelot  is  a  gentleman  of  family  and  fortune,  whd 
married  in  1783,  and  lived  with  his  wife  in  the  greated  af- 
feflion.  until  the  time  die  was  debauched  bfMr.  Hawker,  a 
gay  military  man,  and  an  officer  of  dragoons. 

Having  ingratiated  himfelf  into  this  lady's  affedion,  and 
ufed  every  art  to  debauch  her,  he  at  lad  unfortunately  fuc* 
cecded. 

The  defence  that  is  to  be  fet  up  this  day,  is  one  of  a  very 
artful  defcription,  and  I  mud  therefore  folictt  you  to  treat  it 
with  the  contempt  it  merits. 

My  learned  friend  the  counfel  for  the  defendant,  will 
have  an  opportunity  of  producing  articles  of  itparation ;  Ot 
difagreements  and  dilFerences  that  happened  between  Mr. 
and  Mrs.  Barttelot ;  and  I  fhall  not,  perhaps,  be  able  to 
prove  any  zGL  of  adultery  antecedent  to  thefe  artklesof  repa- 
ration :  and  then,  mod  likely,  I  diall  hear  this  defence  from 
my  learned  friend  : — "  Why  bring  any  complaint  into  a 
Court  of  Judice?  Why  has  the  hud>and  fufFcred  ?— -This 
is  not  an  adion  to  punifh  the  immorality  of  the  oflF^^nce,  but 
to  recover  a  recompence  to  the  hud}and  for  the  lofs  of  the 
adedion  and  company  of  his  wife.— What  has  her  hud>and 
lod  from  being  deprived  of  the  comfort  knd  focitty  of  a  wo-* 
man  from  whom,  previous  to  any  aft  of  adulicry,  he  had 
voluntarily  feparated  himfelf?" 

And  I  have  no  doubt,  in  fuch  a  cafe,  if  this  defence  i^ 
edablidied,  but  it  will  go  drong!y  to  the  mitigation  of  da* 
mages,  although  it  would  not  be  lefs  heinous  in  the  eye  of 
God^  yet,  ^uoad  the  hud)and,  it  will  leden  the  damages. 
But  if,  on  the  contrary,  1  diall  be  able  to  prove  the  previous 
adultery  to  you,  as  I  am  indruded  I  diall,  this  defen«;e  wilt 
redound,  with  a  ten- fold  force,  upon  themfelves. 

I  need  not  tell  thofe  who  have  come  to  that  time  of  life 
at  which  you  have  arrived,  that  it  is  impodible  for  a  man 
and  a  woman  to  live  in  peace,  tranquitity,  and  conjugal  af* 
fedion  with  each  other,  where  the  mind  of  the  woman  is 
alienated  by  a  paflion  for  another  perfon.  From  the  mo- 
ment any  third  perfon  has  been  able  to  infufe  an  attachment 
•\  K  k  a  into 
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into  the  bread  of  a  wonian«  there  is  in  end  of  tha^  af« 
fvdion  and  attention  to  her  hufband,  which  alone  can  create 
reciprocity  in  afFe&ion;  there  is  an  end  of  every  thing 
which  conftitutes  the  peace  and  happineis  of  donieHic  li^e. 

This  cafe  differs  very  much  from  the  other  which  you 
have  tried  this  morning:  there  the  injui^d  hp(band  may  be 
feparated  from  his  wi^ ;  he  may  m^rry  again,  and  have  a 
progeny  to  delight  hinis  and  to  inherit  th^  great  edate  to 
which  he  was  born  :  in  this  cafe,  the  unhappy  hi^and»  9f- 
ler  feeing  his  wife  debaviehed,  muft  alfo  have  the  mortifica- 
tion to  fee  a  baftard  ifluiogfrom  her  body  Y^ry  foon  af- 
ter the  feparation  look  place,  and  all  this  proceeding  froni 
the  fedu3ion  of  the  defendant ;  apd*  what  is  dill  woife»  this 
bafta^d  may  poffiUy  fucceed  to  the  piaiotiflF'^  cflate. 

Lord  Kenyok. — Mr.  Erlkine,  will  this  action  lie  where 
there  have  been  articles  of  feparation  ? 

Afr.  ErJkine."-:Yts,  my  Lotd,  I  ibink  it  wHL 

LoRS>  Ken  Yo  If. —I  doubt  thait  «?<;c<;diogly.  I  never 
heard  of  fuch  an  adion:  and  I  doi^ht  oo.  principles.  It 
does  not  abate  the  inmioraUty  of  the  iC&ioa ;  it  ilill  leaves 
thar^ 

Afr.  /ir/?/72^.— —Gentlemen  of  the  Jury,  I  felt  this  doubt ; 
and,  I  confefs,  the  (iamagies  mud  in  a  manner  fink  from 
under  me,  if  the  acquaimance  lietweco.  the  huflund  and 
wiie  was  at  an  end  by  the  articles  of  feparation,  previous  to 
any  a<5l  of  adultery  committed  by  the  defendant.  Buf,  [ 
hope,  my  Lord  will  referve  that  point  to  me,  how  £u:  ihc 
acliun  can  be  maintained^  if  the  adultery  is  proved  prior  to 
ihefe  articles. 

I  (I'lali  be  able  to  f^tisfy  youy  that  from  the  period  of  the 
marriage,  up  to  tbte  time  when  Mrs.  Barrielot  became  ac- 
quainted w*:li  tii  .  gentlennan,  the  greated  aflTeciion  and  do- 
n^eftic  comfort  fubfiiled  between  her  and  her  hulhiand.  From 
t'jc  ivionicnt  fhe  became  acquainted  with  the  defendant,  or 
at  k-art  f^)Oi.  alter,  thofe  differences  arofe  ;  that  coldae^iy 
tiiat  aiiMialiun  of  diTeftion  fucceeded,  which  ended  in  their 
f(  {>ar'ilion.  immci^iately  after  this,  Mrs.  BartteU)t  feU  isto 
tlie  iiAi^ds  of  the  defendant,  who  bas  lived  wiih.  her,  and 
has  a. child  by  her.  Your  judgment,  Genlkmen,  In  fuch 
a  ca!^,  will  dircdt  you  Co  exemplary  dajnagcs. 

Lor.D  KENYON.-^*-Mr.  baldwai,  did  you  ev^er  know 
an  acU'.m  like  this? 

Mr.  Baklivhu  No,  my  Lord,  I  never  knew  fuch  an 
aciion  brought. 

liURii  KENYoy.    "■  I  have  a  ilrong  opinion  it  wiH  not 
.lie. 

Mr. 
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Mr,  £r/t/«^.— -Your  Lordfhip  fees  it   v^ould  be  very 
hard  on  this  gentleman^   as  it  woold  deprive  him  of  a  di-. 
vorcc. 

Lord  Kenyon. — Many  pcrfons  may  be  in  a  fituation 
that  may  deprive  them  of  divorces.  What  Parliament  might 
do  in  this  cafe,  God  only  knows;  they  generally  require  a 
verdiSat  law;  but  if  he  could  not  havt,  an  a3ion>  1  think 
they  would  ftop  (hbrt  of  jaflice,  if  they  did  not  difpenfe 
with  it. 

Evidence  for  the  Plaintiff. 
The  marriage  of  Mr.  and  Mrs.  Bar'ttelot,  on  the  i8th  of 
January,  1783,  was  proved  by  John  Horton,  Mrs.  Bartte- 
lot's  brother, 

Crofs -examined  by  Mr.  Bower. 

^  Do  you  know  how  they  lived  together  ;  I  believe  they 
did  not  live  in  great  aflfeflion  ? 

A,  They  were  always  quarrelling^  fome  time  after  their 
marriage.  Within  a  month  they  often  quarrelled  together; 
and  within  two  months  after  their  marriage,  the  family  was 
obliged  to  be  called  io  to  compofe  thefr  differences ;  their 
tempers  were  fo  different!  and  fo  ill-fuited  to  each  other. 

^.  They  were,  therefore,  a  very  unhappy  couple  ? 

A.  Quite  fo. 

M^ry  Roihe  fivofn, 

^  Mrs.  Rothe,  do  you  know  Mr.  and  Mrt.  BarilP^ot  ?  • 

A.  Yes,  Sir;  they  came  to  live  at  my  houfe  in  July, 
1785,  at  Afhford,  in  Kent,  atid  ftayed  five  wveks. 

^  How  did  they  behave  to  each  other  ? 

A,  At  firft  when  they  caine,  they  behaved  cxtrerrtdy  well. 

§^  Did  you  know  Captain  Hawker  ? 

A.  I  did.  1  have  fcen  Captain  Hawker  and  Mr^.  Barttelot' 
together  ? 

^  Did  you  ever  obferv^  atty  thrng  particular  between 
then)  ? 

A.  I  have  fecn  them  behave  in  a  manner  which  I  lopked 
upon  to  be  vety  rndccetlt.  f  faw  Mr.  Hawker  put  his  hand 
on  Mrs.  Bartieiot's  leg,  in  a  very  indecent  way. 

J^  Were  her  cloaths  up  ? 

A'  Yes,  Sir,  they  were  higtler  than  the  calf  of  the  leg; 
and  Mr.  Hawker  put  his  Itaifd  Very  indecently. 

^  Did  you  communicate  this  to  Mr.  Barttefot? 

A*  No,  Sir,  not  then. 

^  Did  you  make  any  other  obfervatioAs  cti  their  con-' 
dua? 

A.1 
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A.  I  thotigfat  this  was  very  uobecoming  io  any  womin» 
particularly  in  a  marrie4  woipao. 

^  Did  Mr.  Barttelot  behave  in  ^n  a^eSionate  manner  to 
his  wife  ? 

A>  Alway?,  Sir? 

John  Barbtcfwom* 

^  Mr.  Parbic,  I  believe  you  live  near  Canterbury.  Do 
you  remember  Mr.  and  Mrs.  Barttelot  coming  to  live  at  your 
iioufcin  the  year  1785? 

A'  I  do.  Sir,  it  was  fome  time  in  the  month  of  Auguft. 

^.  Do  you  remember  Captain  Hawker  vifiting  them  ? 

A,  Very  well. 

^  After  they  had  been  rhere  fome  time,  did  you  make 
any  obfervation^  on  the  cpndq£k  of  Mrs.  Barttelot  and  Mr. 
Hawker? 

A.  1  entertained  f(>me  fufpjcion  of  an  intimacy  betweei^ 

them* 

^  During  the  time  that  Mr.  i^nd  Mrs.  Barttelot  lodged  at 
your  houfe,  do  you  remember  his  gqing  to  London  for  a 
few  days  about  fome  bpfinefs  ? 

§.  During  the  time  that  Mr.  Barttelot  was  in  London, 
do  you  recolle^i  any  circumftancc  relating  to  Capt.  Hawker 
and  Mrs.  Barttelot  ? 

yf.  I  heard  a  man's  voice  in  Mrs.  Barttelot's  bed-chamber 
about  one  o'clock  in  the  morning. 

^  Now,  how  did  Mr.  Barttelot  behave  to  his  wife  ? 

A'  He  feemed  to  me  to  behave  to  her  with  a  great  deal  of 
^cndernefs. 

§^  Do  you  remember  Mrs.  Barttelot  going  away  ? 

A.  I  remember  very  well  (he  went  away  with  the  mai(i- 
fcrvant,  during  the  abfence  of  Mr.  Barttelot. 

^  Do  you  remember  Mr.  Barttelot's  returning  ? 

J.  I  do.     About  one  or  two  days  after. 

Mrs,  Barbie  fiuorn. 

§^  Do  you  remember  Mr.  and  Mrs.  Barttelot  lodging  «t. 
your  houfe  ? 

A.  Yes,  Sir,  I  do. 

^  How  did  this  gentleman  behave  to  his  wife  ? 

A.  So  far  as  I  faw,  he  always  treated  her  with  tendemelil 
and  affeQion. 

^  Do  you  remember  the  time  of  their  having  been  viflt^i- 
bjf  Captain  Hawker? 

^  1  do.  '-a*-^ 

f 
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^  Did  you  obfcrvc  any  thing  particular  in  his  behaviour 
towards  this  lady  ? 

A.  I  did. 

^  What  did  youobfervc  in  particular? 

A,  1  obfervcd  a  familiarity  between  them. 

^  Do  you  remember  Mr.  Barttelot's  going  to  London 
for  two  or  three  days^  and  leaving  Mrs.  Barttelot  at  home  ? 

A.  Yes,  I  do. 

^  Do  you  remember  any  perfon  being  in  her  bed-chamber 
in  the  night? 

A.  I  do. 

^  Who  was  that  perfon  ? 

A,  Captain  Hawker. 

^  Have  you  any  doubt  about  it  ? 

A,  I  have  no  doubt  of  it ;  1  faw  him  go  up  (lairs  about 
twelve  o'clock  at  night;  he  loitered  about  the  dcor  for  a 
great  while,  until  eleven  or  twelve  o'clock  at  night,  and  then 
went  up  ftairs. 

^  Will  you  fwear  pofitively  that  he  was  in  Mrs.  Bart- 
teloi's  bed-chamber? 

A.  I  will,  and  that  he  remained  there  until  the  next  day^  ^ 
when  I  faw  him  come  down  again. 

Mr.  Barbie  called  again. 

^  Is  that  the  perfon  whofc  voice  you  heard  in  the  room ' 

with  Mrs.  Barttelot? 

A,  Yes,  Sir,  it  was.  ^    * 

^  to  Mrs,  Barbie 9  How  long  did  he  remain  in  Mrs.  Baft- 

telot's  bed-  chamber  ? 

A.  He  remained  there  all  night,  and  the  ne^t  day  until' 

three  o'clock  in  the  afternoon: — the  fcrvants  were  then  dif- 

pofed  all  tn  different  ways,  and  this  gentleman  came  down."^  , 
^  He  had  been  in  the  red-chamber  with  the  lady  thfiit 
A'  I  heard  him  in  the  bed-chamber,  and  he  was  theii^all 

night.     I  told  Mrs.  Barttelot  of  it  next  day. 

The  Rev,  Mr,  Bondfworn.  % 

j^.  Do  you  know  Mr.  and  Mrs.  Barttelot  ?  .  -  ^ 

^.  I  do ;  I  had  an  opportunity  of  feeing  them  very  llit- 
quently. 

^  Upon  thofc  occafions,  how  did  Mr.  Barttelot  behaVf^J^ 
his  wife  ? 

A.  With  the  greateft  tendemefs.  They  feemed  to.Iive 
very  happily  together.  :  ,    ^  ^ 

De- 
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Defence. 

Mr.  Bjw^r.— May  it  pl^^fe  your  iiOrd(hipSi«iid;ou,  Gcn- 
tlcRicn  of  the  Jury  I  I  m^ft  agr««  with  my  kurned  frieiniy 
Mr.  Erlkine^  Hwn  the  qveftiop  wh'«^h  ypu  hi^vc  to  iry,  U 
not,  Whether  the  defendant  has  been  guilty  of  %n  imnio- 
rality  ?  bait,  Whctlicr  tbis  Ipircach  of  la^r^ity  hlk&bc^n  ft€- 
tended  with  any  injury  to  the  plaintiflF? 

To  fay,  whether  adultery  ought  to  be  encourage^qr  <|if- 
pouraged,  is  a  queftion  which  will  admit  of  na  dojobl ;  and, 
about"  which,  I  truft,  eve?y  nrian  in  ihia  Couit  U  fally 
ag;eed :  bur  in  no  cafe  that  ^onoca  btfor^  a  Court  ia  it  more 
neceflfiry  to  attend  to  ti)c  fituation  of  t^  partial-  than  in 
thofc  cafes  wh^re  there  is  9  cbarga  of  fcdu^ion.  In  the  pre- 
fent  c;ifc,  the  plaintiff  l»as  rp  yrgiuii^  ef  CQi«plai«t  \  becaufe* 
from  the  commencement  of  their  marriage,  they  ware  mk- 
ferat  liq.  1  hey  were  compofed  of  raatariah  To  utterly  dif- 
cordant,  that  from  the  very  hour  the  cofinaaion  took  place, 
they  found  thendfalvea  in  miliary  and  10  ruifiu 

The  lady*s  own  brother  proved,  tba^  wiAin  fcwcK  montbt 
of  their  marriage,  ihcy  were  a  mod  miferabie  and  wretched 
couple;  anii  it  is  in  vain'tQ  remove  this  impredion,  by  call- 
ing three  witncfTes,  who  faw  them  only  at  particular  limc5, 
and  had  no  opportunity  pf  obr«rvif?g  their  hifiory. 

I  fliOuId  not  be  the  man  to  excufe  the  defendant,,  if  he  had 
been  the  original  fcduccr:  if  he  had  corrupted  this  la<^'s 
mind ;  had  alienated  har  aifcdione  from  hep  hufband^  and 
had  been  the  mifchievous  indiument  of  diAurbing  his  do- 
meftic  peace  aiki  tranquillity.  But  I  (hM  prove  te  you,  by 
the  Lady^s  futl.ePj  (hut  in  the  fpace^f  Qne  month  after  ihia 
marriage,  there  whs  fuch  ill  treatment,  and  fuch  quarrels 
between  the  parties,  that  he,  on  a  viiit  from  his  fon-inl'aw 
and  daughter,  fpentalmoAa  whole  night  in  reconciUng  the 
quarrels,  which  within  that  fliort  fpacc  had  arifen  between^ 
tbem.  He  will  prove  to  you,  that  the  family  was  a  fcene  of 
perfect  wrclchednefs. 

Gentlemen,  you  will  obferve  that  it  has  not  been  at- 
tempted  to  be  proved  to  you,  that  M=r.  Barttelot  ever  knw 
of  the  iniproper  intercourfe  that  fubfiAed  between  his  i«ife 
and  Mr.  Hawker  at  Afhford,  in  1785,  and  therefore  it  mm^: 
mi  in  confequence  of  this  that  the  feparation  took  plafic^ 
but  in  confequence  of  that  perpetual  (late  of  miferjt  eifaiiA. 
had  fubiUUd  between  then},  previous  to  that  acquaaotatcii 
viih  Mr.  Hawker^  and  from  the  time  q£  the  marriigjB; 
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And  to  get  rid  of  that  load  of  miferyi  at  a  time  nhen  he 
was  not  confcious  of  any  infidelity  in  his  ivife,  he  confenced, 
in  1 786,  to  articles  of  reparation^  and  to  leave  ber  at  liberty 
to  »£^  a»  (he  plcafed. 

In  theie  articles  it  was  mutuatty  agreed  between  the  par- 
tre3y  that  (he,  Sdphii,  fliould  fronn  thenceforth  live  feparate 
and  apart  from  hi^i,  the  plaimiflF,  at  fuch  place  or  placet^ 
and  with  fuck  perfod  or  pcrions  as  ihe  pleafed;  and  that  ihe 
be  free  from  and  without,  nooieftation  or  hmdrance  by  bim, 
or  any  other  perfon  in  or  through  him,  in  any  manner,  or 
on  any  account  or  prcfeoce  whaievci ;  and  rhat  he  the  faid 
Mr.  Barttclor,  his  heirs  and  executors,  (hould  not  moled  or 
trouble,  iaftitme  or  profecute,  or  caoiie  to  be  inftituted  or 
profecuted^  any  fiiit  or  foits,  adion  or  aftiens,  in  any  Court 
or  Courts  whatfoever,  againft  the  faid  Sophia,  '<  or  agarnft 
'<  rhofc  with  whom  the  faid  Sophia  fhould  live  and  cohabit; 
^^  and  if  any  fuch  adioa  09  adions,  fuii  or  fuit^  (hould  be' 
**  commenced  or  inftituted,  then,  in  every  fuch  cafe  and- 
^'  cafes,  this  (hall  be  pteided  fpecially  iiv  bar,  and  (hall  be 
**  confidered  as  full  recompence  and  fatiifaCbion  for  every 
<<  fuch  afitoft  ^  adimt." 

This  man,  therefore^  without  any  fufpicion  of  his  wlfe^s* 
infidelity,  voluntarily  entered  into  anides  of  fepararion, 
which  were  extremely  defiraUe  on  both  (ides. 

The  defendant,  inilead  of  being  a^  man  of  fortune,  as  was 
(lated  by  my  learned  friend,  is  only  one  of  ten  children,  the 
fan  of  a  ciergymati,  and  has  only  a*  lieutenancy  in  the  army 
to  fupport  him. 

How  can  you.  fay.  Gentlemen,  that  the  hu(band's  peace 
has  been  deftroyed  by  this  man? 

From  the  (imation'  of  the  parties,  yon  muA  fee  that  no 
iitjary  has  been  done  ;  which  is  the  queftion  you  are  to  try, 
and  not  whether  the  defendant  has  been  guilty  of  an  ipimoral. 
afiiion. 

Under  thefeciiHnimibnces,  I  fubmh  that- nominal  daniagei; 
will  anfwer  the  juftice  of  this  cafe. 

Dd^or  Hfnionfwom. 

^  DofiiDr,  had  700  an  opportixrfity  of  feeii^  th»  terms 
00  which  thefe  parties  lived? 

A.  Soon  after  they  were  married^  they  lived  on  %ery  in* 
xliffer^nt  terms. 

^  Did  it  appear  to  yen,  Sir^  to-be  a  marriage  of  indi- 
naiioni? 

if.  I  io  not  think  tb«fe  imi  mach  iodinatioo  sA  it. 

^Did 
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^  Did  they  continue  to  live  unluippj  from  the  time  of 
their  msrriage  to  their  reparation  ? 

^,  Very  much  fo,   indeed. 

4>j  Do  you  remember  any  particular  behaviour  from  Mr. 
Barrtelot  towards  his  wife  ? 

jt,  1  do.  Sir.  About  five  weeks  after  the  marriage,  they 
had  been  quarrelling  about  going  into  a  hackney-coach,  and 
at  night  I  had  great  difficulty  to  reconcile  them  i  I  waa  an 
hour  and  more  in  attempting  it. 

Croff'fxammed  by  Mr.  Erjkine* 

J^  You  are  the  father  of  this  lady.  Did  you  ftate  to  Mr. 
Biintclot  your  daughter's  difmclination  to  him? 

A  No,  Sir,  I  did  not. 

^  I  would  with,  Sir,  to  know  the  conduft  of  this  gen- 
tleman towards  your  daughter,  immediately  after  the  mar- 
riage;  what  uas  it  ? 

J.  They  lived  very  unhappily  together. 

^  Did  (he  bring  him  a  fortune? 

jL  No,  (he  did  not ;  I  fuppofe  he  married  her  for  affec- 
tion. 

^  From  V  hat  you  know  of  your  daughter,  have  you  any 
reafon  to  fuppole  that  the  would  fall  into  this  fort  of  con- 
dud,  without  the  fedudlon  of  fomebody  ? 

A.  No,  Sir ;  I  certainly  have  not. 

^  Had  you  any  reafon  to  believe  (he  was  ever  guilty  with 
any  other  pcrfon  than  Mr.  Hawker? 
■  A.  1  had  no  rcaion,  nor  any  thing  like  it,  to  believe  (he 
was  ever  criminal  with  any  other  perfon. 

J^.  I  (hould  be  glad  to  know  what  was  the  nature  of  thofe 
(Jifputes  that  took  place  between  this  gentleman  and  his 
lady  ? 

A,  There  were  many  quarrels  between  them ;  but  the  firft 
that  I  recoiled,  was  one  night  about  getting  into  a  hackney- 
coach  ;  there  were  four  of  us  there.  He  (aid  he  would  mf* 
ther  walk  home. 

^  Now,  then,  what  did  the  lady  fay? 

A.  She  entreated  him  to  come  into  the  coach,  and  fo  did 
thofe  who  were  with  her,  and  he  then  came,  and  (he  le- 
proached  him  for  being  fo  rude  and  ungentleman-like^  and 
for  doing  ail  this  before  fome  of  her  beft  friends.— Here  tto 
difpure  ended.  .. 

^.  To  be  fure  this  was  very  rude  and  obftinate,  not  50 
cnme  into  the  hackney-coach ;    but  was  there  any  tbtiig.4fl|:'  '   j 
occafion  a  feparation  from  bed  and  board?  . «  •     :A 
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J.  No;  but  there  was  a  continuance  of  thefc  quarrels. 

^.  Tiiisy  then^  was  the  firll  remarkable  inftance  that  oc- 
curred ? 

if.  ThiV  was  one  of  the  moft  proniinent  difpuics  that 
made  their  appearance  in  the  family.  They  werfe  married  in 
January,    and  this  happened  in  February. 

Mr.  Bowir. — I  think.    Sir,  you  faid  they  lived  very  un- 
happily from  the  time  of  their  marriage,  to  the  time  of  their ' 
reparation  ? 

A*  Exceedingly  fo,   indeed. 

^K  Had  they  any  children  ? 

A.  No  children. 

Mr.  Erjkine. — Do  you  not  know.  Sir,  that  your  daughter 
had  a  child  ? 

A.  1  know,  from  being  told,  that  (he  had  a  child  by  Mr.- 
Hawker;  but  I  never  faw  it. 

^.  I  wifli  you  would  give  us  an  inftance  of  thofe  harmo- 
nious jangles  that  took  place  between  your  daughter  and  fon- 
in  law  ? 

Lord  Kenyon. — I  am  afraid  thefe  quarrels  proceed  very' 
often  from  very  fmall  things,  and  put  the  parties  in  a  very, 
ridiculous  fltuation. 

lVitnefs.—\n  the  middle  of  the  night  I  heard  a  flamping 
and  fwearing.  I  then  got  up,  and  reproached  my  fon-in* 
law  very  much,  for  his  indecent  behaviour  in  my  houfe ;  my 
daughter  faid  (he  was  afraid  of  him.  After  a  good  deal  of. 
altercation,  I,  with  difficulty,  got  them  to  bed  again. 

Andrew  Scott  fwoni. 

^  Do  you  know  the  defendant,  Mr.  Hawker,  Sir. 

A.  I  do;  he  is  a  Lieutenant  in  a  Regiment  of  Dragoons^ 
and  his  father  Is  a  Clergyman. 

^  Has  he  any  thing  to  fupport  him  but  his  pay  ? 

A.  Nothing. 

Mr.  Erskike. 

May  it  pleafc  your  Lordlhip,  and  you.  Gentlemen  of  the 
Jury, 

I  can  by  no  means  fubfcribe  to  a  great  deal  which  I  have 
heard  from  the  learned  Counfel  for  the  defendant. 

I  do  admit,  that  as  Divines  or  Moralifts,  or  as  Admi- 
oiftrators  of  Criminal  Juftice,  you  are  not  to  decide  as 
againft  men  a3ing  againft  the  Law  of  God  and  of  Mo- 
rality: but  I  fay,  where  the  conduS  of  the  defendant, 
fcven  in  a  civil  fuit,  is  conneded  with  the  interefta  of  fo« 
cie^y,  and  the  prefervation  of  the  peace  of  mankind^  that  it 
^   '  be. 
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l)eccMTi«$  a  matter  of  conreqtfente  Infirritdfy  feriotfs;  fnd 
be  who  ha^  invaded  the  fights  of  indiiiduals,  beii^ 
more  pernicious  than  others^  by  having  fet  a  bad  ex- 
ample to  feciefy,  fo  he  defetv€s  a  niott  fe^ere  puntfli- 
mcnf. 

It  has  been  faid^   that  my  cKent  does  not!  come  ifrto  9. 
Court  of  Jaftice,  under  ctrcumftanoes  to  ctaim  the  compaf- 
fton  of  a  }ii'y;    and  that  the  defemhfit  b^tng  one  of  ten 
chililren,    and  the  fon  of  a  Clergyman  without   property^ 
cught  tht^rcfore  to  go  free. 

God  forbid.  Gentlemen,  that  a  man  whtf  has  nothing 
but  his  commiiTion  in  the  army,  might  commit  heinotis 
crimes,  amt  then  be  permitted  to  pleiarf  his  poverty;  he 
might  then  break  into  your  houfe—     -he  might  violate  your 

wife,  and  might  deftower yoiii*  daughter: he  might  do 

every  ad  to  which  the  law  attaches  a  putiiftinAeHt,  if  he  had- 
only  to  plead  his  poverty,  and  then  to  be  fet  free  from  all 
the  confiM^uences  of  His  villairty. 

My  learned  friend  fays«  that  the  hufband  has  iod  nothii^-^ 
Has  he  not  ?  If  (his  woman  brings  forth  childi^n^  they 
niufl  inhcrir  his  formne. 

But,  Gentlemen,  my  friend  is  anxious  fo  convince  you 
that  the  plaintiff  has  fuftaincd  no  lofs,  becaufe  there  were 
fome  bickerinars  bctwetm  him  and  his  wife:  becaufe  people 
are  not  angel?,  does  it  follow  from  thence  that  there  is  no 
cxmifoit  belonging  to  that  fituafion? 

Becatife  a  man  may  have  fome  paltry  difpUtes  with  a  wo- 
man with  whom  he  lives,  does  it  from  thence  follow,  that 
they  have  no  affeclion  and  regard  for  each  other?  May 
not  he  bring  back  her  wandering  imaginations  by  conftant 
attention  to  her,  although  fhc  does  not  love  her  huf- 
band,  who  ought  to  be  the  ohjed  of  her  aflFedions?  May 
they  not  acquire  a  mutual  attachment,  by  the  children  that 
might  be  produced? — You  have  heard  me  had  a  child-  by 
this  man. — She  might  have  borne  children  that  might  have 
been  pledges  of  their  aflPedion — that  might  have  been  a  bond 
of  union,  and  all  thefe  quarrels  ended. . 

The  defendant,  taking  advantage  of  the  hu{band*s  ab* 
fence,  took  that  opportunity  of  debauching  the  ptaititiflra 
"wife. 

Gentlemen,  I  cannot  fuppofe  that  men  of  yotirddctot 
manners— «— I  canrtot  fuppoie  that  men  of  your  moMl  Iftbajt^ 
viour  *  ■  1  cannot  fuppofe  that  men  of  your  religiooa  < 
tion,  can  countenance  a  condu3  of  this  fort,  either  t 
or  piivate  nien. 
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I  have  another  Qblervation  to  make  to  y^u ;  and  it  is 
this :  though  you  muft  be  fatisfied  there  was  an  aft  of 
adulii^ry,  yet  no  n^an  comoiits  crimes  in  the  faca  of  the  pul> 
lic,  as  he  enters  into  contrads. 

You  nouft  collefl  the  evidence  circumftantially.  People 
do  not  commit  adultery,  and  invite  others  to  be  wiineffes  ;o 
the  fcene.  But  mark  the  evidence;  the  defcp^Lint  lounges 
^bout  the  door —  waits  for  the  opportunity-^  <;o;Keals  hi» 
perfon  from  obfervation-i^^-^and  at  |afl  gets  into  thfi  bed- 
chamber of  a  married  lady,  and  remains  there  a^ll  night. 
Nowy  are  you  to  prcfume  -^my  learned  friend^  with  4  gr^at 
deal  of  good  fcnfe,  has  made  i^>  fuch  obferv^iofi'-rare  yoM 
10  prefume  tiiry  Jot  up  allnigit-rrrtho^t  a  man  wiu)  catne  here 
(V]|r  the  purple  of  adultery,  which  is  evident  fro^  what  fol- 
lowed, went  into  lier  bed-cham\>cr  (or  this  purpofe  ^  fittJAg 
up  ^\\  n^ht  I  Qq^cuhon  feafe  -  r^je&s  the  idea. 

I  l)av«f  ooly  0^  obfervation  more  to  make.  The  futher 
h^d  Qot  ^u  oppprtusiiy  o(  telling  you  how  long  Capta'Ki 
HsiwkcF  was  ifuiroduced  to  his  datight^.  You  find  th^fxi 
acquainted  in  (he  year  1785.  How  can  you  |^  Mit  th«^ 
th^  quarrels  were  6c{b  occafio^ed  by  his  fi^laSioni  9n4 
ihat  all  thefe  differences  might  have  be«n  put  4n  ep4  to  \ff 
children  ? 

There  is;  fiotbjng  mofe  r^priojL^  than  the  pref^pnr^ioo  of 
morality ;  it  is  effential  to  tt^e  very  being  of  ^  fiati^ii;  k^ 
when  there  is  ^  want  of  nooralsj  the^e  is  41)  end  Off  every  thi^g 
that  is  great  and  honourable  among  men,  and  dan^agcs  b 
here  the  only  puniQ^niient. 

I  truft,  Q^rntlemen,  becaufe  fome  difputes  fubHiled  be- 
tween Mr.  and  Mrs.  Barttetot,  you  will  not  think  that  the 
buib^  has  loft  nothing ;  but  wUI  giv^e  him  a  verdi^  in  da- 
Hiages  fuiced  ta  the  circuoUlacces  of  his  ca(e. 

LORD  KENYON. 

Qeml^meniof  the  Juxy, 

You  hs|ve  tried  two  caufes.  of  this  fof t  this  momlng. 

The  mod  likely  way  to  prefecve  ipen  in  the  road  of  their 
duty  is,  by  ioapbtniing  in  their  bvcfaft  femiments  of  Feriigi9n 
and  virtue.  When  this  fails,,  the  nt^t  refpurce  is  puniih- 
ment ;  and  in  oaufes  of  this  kinds  il  depends  upon  Juries 
not  to  let  men  go  from  this  CoMrf»  without  fcnartingfor  th^ 
ii^uries  they  h»ve  done  to  their  neighboMfSj  an<l  for  the 
wretched  (late  to  which  tliey  reduce  the.  private  peace  of  fa- 
milies. 

That  the  relation  of  hulband  and  wife  fubQAeJ  between 
Mr.  and  Mrs.  Barttelot  has  been  proved^ 

There 
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There  are  two  q-jcftions  in  this  cafe  for  your  confi- 

deration. 

■     Firft — Whether   the  defendnnt  has  been  guiltj  of  the 

charge  which  has  been  imputed  to  him  ?  And, 

Secondly — If  you  find  hixn  guilty,  what  damages  are  to 
be  given. 

No»v,  it  has  been  very  properly  faid,  that  in  oflFencesof 
this  kind,  and  in  general,  perfons  who  are  guilty  do  not 
fummon  witneffes  to  fee  their  guilt.  You  muft  prove  it 
•as  well  as  you  can  from  circumftances ;  and  if  they  are  co- 
frent  and  convincing,  you  muft  give  them  the  fame  force  as 
if  you  had  been  eye  or  ear  witneflfes. 

in  order  to  prove  this  party  guilty,  the  firft  witnefs  ftated 
inflances  of  extreme  indelicacy  between  thefe  perfons.  The 
other  witr.efTcs  have  carried  the  cafe  further  ;  for  Mr.  and 
Mrs.  Barbie  proved  that  they  beard,  at  an  improper  hour  of 
the  night,  the  voice  of  a  man  in  Mrs.  Barttelot*s  bed-cham- 
ber. Mrs.  Barbie  fays,— That  the  defendant  went  up  ftairs 
about  eleven  or  twehe  o^hck  at  night  \  he  pafled  herbriikly, 
and  (he  did  net  diftinguifh  him;  but  in  the  morning  flie  faw 
him  come  down.  But  it  is  faid,  Ihc  was  not  in  the  room— 
nor  was  it  neccfTary  ;  he  could  have  no  hufinefa  there,  but 
the  piirpcfe  which  this  caufe  impires  to  him. 

Genilemen,  it  is  for  yon  to  delibcraie  on  thaf ;  and  if 
you  arc  led  to  believe,  that  this  aM  was  done  at  that  time, 
as,  I  confefs,  it  Items  fo  to  me,  the  conclufion  follovis  of 
courfe. 

The  next  point  is The  dumaget  you  will  give.      And, 

certainly,  it  is  no  apnioey  to  lav,  **  1  am  poor:'*  and  it 
would  be  reading  a  vcrv  bad  IdlVn  to  tell  young  officers,  or 
any  other  peifons,  "  C^n  accoun:  of  your  poverty  you  may 
commit  offences  up  to  any  extent ;  you  may  invade  the 
deareft  rights  of  mankind,  and  your  poverty  (hall  be  fprcad 
belore  you  as  a  fliield." 

There  are  fome  circumflances  to  extenuate,  and  others  to 
a?gravi4te  this  oflcnce.  It  is  an  aggravation  to  defile  the  bed 
of  <i  ni4iricd  man,  as  he  is  deprived  of  the  comfort  and  con- 
\c(f<ition  ot  his  wife.  To  be  fure,  it  is  often  preflcd,  ami 
nor  improperly,  thut  the  offence  is  not  fo  aggravated,  where 
there  were  no  children.  Although  this  be  fo,  yet  it  isequallj 
a  bleach  of  religion  and  mor.ility. 

Ati  ad  of  adultery  has  been  proved  in  the  year  1785.  In 
ihe  fol/owing  year,  articles  of  reparation  tix)k  place. 

Oen.lemen,  it  is  entirely  with  you  to  fay- -Firft,  Whe^ 
ther  he  if  guilty? — And  then,  if  he  ib— What  damagvp^^am 
It.  bv  gi  er.  to  :he  irj-urcd  pjrty  ? 
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The  Foreman  of  ihe  Jury  a&cd.  Whether  Mrs.  Birttclot's 
chiUiy  by  Mr.  Hawker,  mud  inherit  the  eClate  of  Mr.  Bare- 
lelot. 

Lord  Kenyok  faid,  This  mud  depend  on  circumftances. 

The  Jury  then  gave  their  verdid  for  the  plaintiff,  with 
Seven  Hundred  Pounds  damages. 


Statutes  paflcd  in  the  laft  Scffions  of 
Parliament. 


An  AGt  to  impower  Jufticcs,   and  other  Perfons,  to  vi(Tt 
Parifli  Workhoufes  or  Poorhoufes,  and  examine  and  cer- 
tify the  State  and  Condition  of  the  I'oor  therein  to  the* 
Quarter  SeiEons. 

Whereas  the  laws  now  in  being  for  the  regulating  pari(h 
workhoufes,  have  been  found  deficient,  when  the  poor  in 
fuch  houfes  are  affliSed  with  contagious  difeafes,  in  which 
cafes  particular  attention  to  their  lodging,  diet,  cloathing, 
bedding,  and  medicines,  is  requifite ;  be  it  ena£^ed.  That 
after  the  29th  day  of  September,  1 790,  it  (hall  and  may  be 
lawful  for  any  of  his  Majedy's  Juftices  of  the  Peace,  or  any 
Phyiician«  Surgeon,  or  Apothecary,  for  that  purpofe  au- 
thorized by  warrant  under  the  hand  and  feal  of  any  fuch 
Juftice  or  Juftices,  or  for  the  officiating  Clergyman  of  the 
parifh  or  place,  duly  authorized,  as  aforefaid,  at  all  times, 
in  the  day  time,  to  vifit  any  parifli  workhoufe,  or  houfe  pro- 
vided for  the  maintenance  of  the  poor  of  any  parifli  or  place, 
.within  the  county,  riding,  liberty,  or  divifion,  wherein 
fuch  Juflice  or  Juftices  fliall  be  refident  and  have  jurifdidion, 
to  examine  into  the  flate  and  condition  of  the  poor  people 
therein^  and  the  food,  cloathing,  and  bedding  of  fuch  poor 
people,  and  the  ftate  and  condition  of  fuch  houfe  or  houfes  ; 
and  if  upon  any  fuch  vifitation  the  faid  Juftice  or  Juftices, 
or  perfons  authorized  aforefaid,  fliall  find  any  occafion  of 
complaint,  fuch  Juftice  or  Juftices,  or  perfons  authorized 
as  aforefaid,  (hall,  if  he  or  they  fliall  think  fit,  certify' the 
ftate  and  condition  of  fuch  workhoufe  or  poorhoufe,  and  the 
ftate  of  Ihe  poor  therein,  and  of  their  food,  cloathing,  and 
bedding,   to  the  next  Quarter  SefEons  of  the  Peace  to  be 

held 
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held  fer  fuch  county,  ridir«^»  liberty,  or  ditifion,  whereia 
fttch  workhouic  or  |x>or  houfe  ihall  be  fttiiftle,  under  his  or 
their  hand>  and  feais  re(pe£liveiy  ;  and  fuch  Jufiice  or  Juf- 
f ices,  or  perfoni  afofofaiidt  (hall  caure  the  Overreers  of  the 
Poor.  4>r  Mafter  or  Governor  oF  the  Taid  workhooicor  poor* 
houfc  to  be  fummoned  to  appear  at  the  fame  Seifions,  to 
anfwer  fuch  complaint;  and  the  Juftices  afiembled  at  fuch 
Qiiarter  SefTioRS,  on  hearing  the  parties  on  any  fuch  coin- 
plainty  fhall  and  may  make  fuch  orders  and  regulations  for 
the  rcmoxing  of  any  caufc  of  complaint  contained  in  fuch 
certificate  as  aforefaid,  as  to.  them  (hall  fe^m  meet ;  and  all 
the  parties  concerned  (hall,  and  they  are  hereby  required  to 
ahiile  Uy  and  nerforra  fuch  orders  and  regulations  as  (hall  be 
fo  lUi^uo  i';  ihc  JuAices  at  the  faid  Seflions. 

rr«\  'I'o'  uiwa).s  and  be  it  further  enaSed,  That  in  cafe 
an/  ;:•'.''.':  or  Juftices  of  the  Peace,  or  perfoBs  duly  au- 
thor'/a  >j  !^y  warrant  as  aforcfaid,  (hall,  upon  any  fuch  vi* 
fi>.{  -  n,  find  any  of  the  poor  afflided  with  any  contagious 
or  iiutruii.ub  Mifeafe,  or  in  want  of  immediate  medical  or 
pihvr  afTiftanc^^  or  of  fuRicilnt  and  proper  food,  or  re- 
qiiirlrp  fcpaiation  or  removal  from  the  other  poor  in  the 
faid  hoiifc,  ifurn  and  in  JmcIi  cn^e  or  Ci»fcs,  if  (\Kh  vifitation 
fliiill  be  matV  l»y  a  Jijtlice  tif  tite  le^jce,  he  is  hereby  dl- 
reOtd  and  reonirtd  10  apply  to  one  or  more  other  Jufricc 
or  JirHicts  of  the  Ptocf,  in  tlic  coii'^iv,  nding>  ITfeity,  or 
divifion,  8 ml  ccrt'Ty  iv  itiin  or  int:m  the  ftale  and  conditien 
W  the  poor  in  milIi  pariili  uoikho\iftf  or  poorhoiifc ;  or  if 
f««ch  vtfitaiiruj  ipall  be  made  by  th^  |^-ilons  duly  aiithor</ed 
as  aforelaul,  iljty  are  Iw-rcby  f«.q'i»ic(l  to  apply  to  two  or 
liK>re  juflicts  oi'  lite  VeAi:e  in  ti»^h  county,  riding,  hbcriy, 
or  divifion;  aini  tl.ercunon  the  Uid  juflices  (hall  and  may, 
arid  tiiey  arc  hcrt-iiy  au.hoiiz^d  to  miike  fuch  order  for  iKe 
immediate  procuring  nudical  or  oihir  alTiAance,  or  of  fuf- 
ficici.t  and  proper  iood^  or  for  the  ieparaiion  or  removal  of 
iviiih  pror  as  lhr.if  be  afSifted  with  any  contagious  or  in- 
kc!Joi:b  difcafc,  in  fuch  manner  as  they  ihe  f'^id  Tuflieea^ 
umiffr  their  hinds  and  fe*ls,  fnall  think  proper  to  direct,  un- 
til i}>e  next  Quarter  Scllions  of  the  Peacr,  to  l>e  hchi  in  and 
foi  the  faid  county,  liwing,  libftty,  or  divifion,  whrrcio 
inch  bt)uf6  ihall  be  ftni.ite;  at  uhich  QMarter  SefVions  of  thti 
l^cace  tbe  laid  two  Jujhces  are  to  ceiuly  ihe-i'ame,  tinder 
I  heir  hjnkis  and  Uals  rcfpeciivcly,  to  I  he  luriiceK  aflembM 
a:  fuch  (^lartcr  Scflions,  who  aie  hereby  authoii^cd  and  tma 
quiied  to  nuke  (uch  order  for  the  further  lehef  of  the  1 
in  Tiich  parith  workhoufe  cr  poorhouP?,  as  to  the  Jufl 
a2Vetr<bUd  a;  fuch  Quattcr  wcflioQs  fhall  («em  meet  uid 
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pet;  and  the  charges  and  expences  of  relieving  fuch  poor 
(hall  be,  and  is  hereby  direded  to  be  paid  out  of  the  poor's 
rate  of  fuch  parifli  in  fuch  manner  as  the  fiiid  Juftices  af- , 
fembled  at  fuch  Quarter  SeiTions  flmil  direa.    ^ 

Provided  always,  that  nothing  herein  coatatned  fliall  ex- 
tend to  any  poorhoufe  or  workhoufe  in  any  diftrid  or  dif*. 
trids  which  have  been,  or  may  be  hereafter  incorporated  or 
regulated  by  any  fpecial  AQ,  or  Adi  of  Pailiament.  ., 


An  Aft  to  explain  and  amend  an  AS,  paflTcd  in  the'Twett- 
tieth  Year  of  the  Reign  of  His  prefent  Majefly,  touchinf 
the  EleAion  for  Knights  of  the  Shire  to  Airve  in  pailia-^ 
ment  for  that  Part  of  Great  Britain  called  England. 


"O- 


Whereas  an  Ad  was  paflfed  in  the  twentieth  year  of  rh« 
reign  of  His  prefent  Majefty,  (cap.  1 7),  intituled  *'  An  A6k 
to  remove  Difficulties  relative  to  County  Eledions/'  it  is 
enadedy  that  no  perfon  (hall  vote  for  Knights  of  the  Shirt 
in  refpcd  of  any  mefluages,  lands,  or  tenennentsi  which 
have  not,  for  fix  months  next  before  fuch  eledion,  beed 
charged  towards  the  Land  Tax,  in  the  name  of  the  pcrfon 
or  perfons  who  (hall  claim  to  vote  at  fuch  ele£iion  for  or  in 
refpcft  of  ihe  fame,  or  in  the  name  of  his  or  their  tenant 
ad ually  occupying  the  fame  as  a  tenant  ofche  owner  or  land- 
lord thereof:  and  whereas  the  form  of  aflTelTment  prefcribed 
by  the  faid  A£l,  and  thereun:o  annexed,  denotes  that  the 
names,  both  of  the  proprietor  and  of  the  occupier,  ought  to 
be  fpecified;  and  doubts  have  arifen,  whether,  if  fuch  fornt 
benotftiidly  purfued,  the  fuffrage  of  the  perfon  claiming  to 
vute  be  admillible.  Be  it  therefore  enabled.  That  nothing 
in  the  faid  AdL  contained  fhall  prevent  any  perfon  from  voting 
at  any  eledion  of  Knights  of  a  Shire,  or  .at  any  eledion  of 
a  burgefs  for  the  Borough  of  Crickhde,  for  or  in  reaped  of 
any  meflfuages,  lands,  or  tenements,  which  have  been 
charged  or  afreiTed,  for  fix  calendar  months  nej^t  before  fuch 
eledion,  towards  Ibme  aid  granted  or  to  be  granted  to  his 
Majedy,  his  heWs  or  fucceflbrs^  by  a  land-^tax,  in  the  name 
of  the  perfon  claiming  to  vote,  or  for  or  in  refped  oi  any 
meflfuages,  lands/  or  tenements,  to  which  the  perfon  fo 
■claiming  to  vote  ihall  have  become  entitled  by  defcenr, 
marriage,  aurriage-feitlenient,   devife^   promotion  to  aay 

Vol.  I.  LI  be- 


benefice  in  »  churcliv  or  prqmdlidii  to  Any  offitei  witbin 
twelve  calendar  months  next  before  fuch  eleftion,  and  which 
meffbage^^  lands,  or  tenements;"  (hall  have  been  within  two 
years  nfjLi  before  fuch  ele&ion  charged  or  aflfeiOred  to  the 
land-tax,  tn  the  name  oF  the  perfon  or  perfons  by  or  throuf^h 
whom  (tich  iperfon  fo  claiming  to  vote,  (hall  derive  his  titfe 
to  fnch  meflfnag^,  hndis,  or  tenements,  or  of  (bme  prcde* 
ceflbr  of  fuch  perfon  fo  datming  to  vote,  although  the  name 
of  the  tenant  or  tenants  adually  occupying  fuch  mefTuages, 
lands,  or  tenements,  fliall  not  t>e  inferted  in  fuch  afleflinent, 
according  to  the  form  of  aflrffment  to  the  faid  firft  recited 
Ad  annexed. 

And  be  it  further  enafied,  that  nothing  in  the  faid  Ads 
(hall  prevent  any  perfon  from  voting  at  any  fuch  etedtoa 
of  Knights  of  any  Shire,  or  of  ^urgefies  for  the  faid  Bo- 
rough ^  Cricklade,  for  or  in  refped -pf  any  meflfuageSf 
lands,  or  tenements,  which  have  been  charged  or  aflelied, 
for  fix  calendar  months  next  before  fuch  eledion,  towards 
fome  aid  granted,  or  to  be  granted  to  his  Majefty,  his  heirs 
orfucceflSrs,  b]^  a  land-tax.  In  the  naAieof  a  tenant  or 
tenants  aftually  occupying  the  fame  at  the  time  of  fuch 
aiTcflment  being  made,  although  the  name  of  the  perfon  fo 
daiming  to  vote,  or  the  perfon  or  perfons  by  or  through 
whom  fuch  perfon  fo  claiming  to  vote  derives  his  title,  or  of 
the  prcdeceflbr  of  the  perfon  claiming  to  vote,  (hall  not 
be  inferted  in  the  affeflment,  according  to  the  form  of  iheaf- 
feifment  to  the  faid  firft  recited  AS  annexed. 


An  Ack  for  difcontinuing  the  judgment  which  has  been  re- 
quired by  Law  to  be  given  againft  Women  convi£ted  of 
certain  Crimes,  and  fubdituting  another  Judgnoent.  ia 
licii  thereof. 

Whereas  it  is  expedient  that  the  judgment  which<lHi 
'>een  required  by  law  to  be  given  and  awarded  againft-attf 
^'oman  or  women  in  the  cafes  of  high»trea(bo,  or  of  faiii^ 
tveafon,  (hould  be  no  longer  continued:  be  it  ena^cilf  tkit 
.?fter  the  5th  day  of  June,  1790,  the  judgment'to  iM-f^Ma 
.\x\d  awarded  againft  any  woman  or  woiooeo  --    - 

hi^b  treafon,  or  of  petit- treafon,  (hall  noc  be, 
wonlan  cr  women  (ball  be  feveraily  dra^A  to.  tb»i 
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execution,  and  be  there  bumed  to  death;  but  that  fich 
woman  or  womeR  being  h  convi^ed  as  aforef^id,  ihall  b^ 
ieveraUy  drawn  to  the  place  of  execution^  and  be  there 
hanged  by  the  neck  until  (he  or  they  be  feverally  dead  ^  any 
livv  or  uftige  to  the  contrary  thereof  if>  anywUe  notwitfa^ 
(landing. 

And  be  it  further  enaSed^  that  if  any  woman  6r  womco 
Ihall  beconvidedof  the  crime  of  petit- treatba,^  ftich  womail 
or  women  (hall  be  fubjed  and  liable  to  fuch  fiKiher  paiae 
and  penalties  a$  are  particularly  fpecified  and  declared  wick 
refped  to  perfoos  convided  of  wilful  mufder>.  in  an  AA 
pefled  i«fcho  a5ch  year  of  King  George  II.  (intituled^  '^  Aft 
A3l  for  preventing  the  Crime  of  Murder*')*;  and  the  Ceorft 
bebre  whom  any  fuch  woman  or  womeii  (hidi  be  cooi-f 
vi£led»  (hall  pafs  fen^ence  at  fuch  time,  and  (hali  give  fucli 
orders  mth  refpe^  to  the  time  of  exieoqtion  ;  the  difpotil 
pf  the  coovid's  body  after  execution,  andall  Aioh  other  mxt<^ 
ters  and  things  as  are  dire^ed  to  be  given  by  tfhC'  faid  A6tf 
with  refped  to  perfbns  coavidod  of  wilful*  fnnrder. 

And  be  it  further  enaSed»-That  whenjrver  any  woman 
(hall  be  convlded  of  the  crime  of  high-^trbafon>  or  of  febd 
crime  of  petit-treafon^  or  of  abetting,  pr9etirir%w  ^  domv 
felling  any  petit'treafon,  and  judgment  (ball  be  gi^it 
thereon,  according  to  the  dire&iona  of  thit  aS»i  ihen,  and 
in  every  fuJi  cafe,  fuch  wom»o,  being  fo  af tainted  of  fiieK 
crimes  refpe£iivi-ly,'  (hall  he:  fubjed  and  liable  toftich  and 
the  like  forfeitures,  and  c<trruptik)n  of  blood,  as  they  (e^ 
verallv  woulii  have  been  in  c^fe  they  hs^d  b'^er  feverally  at-* 
tainted  of  the  like  crimes  before  the  pa(rtng  of  this  A€^. 


An  A3  for  repealing  the  Duties  upon'  Licences  for  tietailincf 
Wine  and  Sweet,  and  upon  Licences  for  retailing  dif-^ 
tilled  Spirituous  Liquo'f,*  and  for  granting  other  Duties 
in  Lieu  thereof. 

Whereas  by  an  AQ,  made  in  the  9th  ye.  r  of  ^:  Amtfi 
cap.  23»  it  was  enaded  that  there  (hould  4)e,.  for  every 
piece  of  vellum,  parchment,  or  paper,  on  which  (hould 
be  written,  any  licence  for  retailing  of  wine,  the.  ftim 
oP  four  (hillings:  and  whereas,  by  another  ad  madc» 
30  Geo,  li.  cap.  19,  it  was  ^naded,.  that  there  (hould 
be  paid,  fof  every  licence  for  Fcuiling  of  wine,-  to^  be 
|;raated  ur  any  ftfCoit-  who-  ikoidd.  not  take  q^,  ei- 
L  L  a  -  ther 
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tbcr  a  licence  for  retailing  of  fpirituous  liquors,  or  a  Ucence 
for  retailing  of  beer,  over  and  above  M  other  rates  and 
duties,  an  additional  (lamp  duty  of  five  pounds;  for  every 
licence  for  reiailin-^  of  wine,  to  be  granted  to  any  perfon 
who  (hould  take  out  a  licence  for  retailing  beer,  but  fhould 
not  take  out  a  l-cence  for  retailing  of  fpiriluous  liquor?, 
over  and  above  all  other  rates  and  duties,  an  addinonsi 
(lamp  duty  of  four  pounds ;  and  for  every  licence  for  re- 
tailing of  wine,  to  be  granted  to  any  perfon  who  (houK! 
alfo  take  out  a*  licence  for  retailing  of  fpirituous  liquors 
over  and  above  all  other  rates  and  duties,  an  additional 
(lamp  duty  of  forty  (hillings ;  and  it  was  by  the  faid  A& 
provided,  that,  in  all  cafes  where  a  duty  of  five  pounds  was 
therein  before  direded  to  be  paid  on  a  licence  for  retailing 
wine,  a  duty  of  three  pounds  fix  (hillings  and  eight-pence, 
and  no  more,  (hould  be  paid  for  a  licence  to  retail  wine  in 
Scotland;  and  that  in  all  cafes  where  a  duty  of  four  pounds 
was  therein  before  direfled  to  be  paid  for  fuch  licence,  a 
duty  of  two  pounds  thirteen  (hillings  and  four-pence,  and 
no  more,  (hould  be  paid  for  a  licence  to  retail  wine  in 
Scotland ;  and  that  in  all  cafes  where  a  duty  of  two  pounds 
was  therein  before  dircfted  to  be  paid  for  every  fuch  licence, 
a  duty  of  one  pound  fix  (hillings  and  eight-pence,  and  no 
more,  (hould  be  paid  for  a  licence  to  rerail  wine  in  Scot- 
land :  and  it  was  by  the  faid  A8  ena^cd,  that  no  perfon 
whatfoever,  unlcfs  he  fhould  be  authorized  in  the  manner 
therein  prefcribed,  (hould  (ell  bv  retail,  ('that  is)  by  the 
pint,  quart,  pott'.e,  or  gallon,  01  by  any  other  greater  or  If  fs 
retail  mcafurc,  or  in  bottles  in  any  lefs  quant  it  y  than  (hould 
be  equal  to  the  meafure  of  the  calk  or  vciTel  in  which  the 
fame  fftould  have  been,  or  might  lawtully  be  imported,  any 
kind  of  wine  or  wines,  or  any  liquor  called  or  reputed  wine, 
upon  pain  to  forfeit  for  every  fuch  offence  the  fum  of  one 
hundred  pounds :  and  whereas,  by  a  cUufe  in  another  Aft 
made  31  Geo.  II.  cap.  3»,  it  was  enacled,  that  no  perfon 
whaifoevcr,  ur.Ufs  ht  iLould  be  authorized  by  havirg  taken 
out  the  licence  to  fell  wine  bv  retail,  (hould  fell  or  utter 
by  any  retail  meafure,  or  in  bottles  in  any  quantity  lefs  than 
twenty-five  gallons,  any  kirj  of  liquor  made  in  Great  Bn- 
tain  by  infufion,  ferm^nration,  or  othervife,  fiom  foreign 
fruit  or  fugar,  or  from  Bririfh  fmir  or  fi:gir,  or  from  fruit 
or  fiigar  mixed  with  any  other  ingredifnts,  commonly  called 
fwcets  or  made  wines,  or  any  kind  of  liquor  made  in  GriM 
Britain,  and  known  by  the  name  of  f^veets  or  made  wiaei 
of  whatfoever  materials,  or  in  whatfocver  manner  thefiiint 
plight  be  made,  upon  pain  to  foifci^  for  every  fuch  offnM 
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one  hundred  pounds:  and  whereas  by  another  Ad^  made 
in  the  26th  Geo,  III.  cap.  74,  **  for  granting  to  his  Majcfty 
additional  Duties  upon  Sweets/'  reciting,  that  it  was  then 
expedient  that  feparate  licences  (hould  be  granted  to  the 
venders  of  foreign  wines  imported,  and  to  the  venders  of 
i  weets  or  Br'niQi  made  wines,  it  was  ena£bed,  that  it  (hould 
be  lawful  for  his  Majedy's  CommiflTionera  of  Stamps,  to 
grant  any  licence  for  felling  of  fweets  or  Biiti(h  made  wines 
by  any  retail  meafure,  to  any  perfon  applying  for  the  fame 
(although  fuch  perfon  or  perfons  (hould  not  have  a  fpirituous 
l.quor  or  ale-licence),  with  a  (lamp  of  two  pounds  and  four 
ihilllngs;  and  all  perfons  felling  Briti(hmade  wines  only 
under  fuch  licences,  (hould  be  freed  and  difcharged  from. 
any  penalty  for  felling  wine  under  licences  not  (lamped  as 
by  the  faid  Ads  were  direftcd  :  and  whereas  b^-  another  Ad, 
fiude  in  the  28(h  Gf«.  III.  cap.  37,  *^  to  prevent  the  Sale  of 
Sweets  {or  Confumption  in  the  Houfes  of  Retailers  thereof, 
who  (hall  not  have  Licences  to  fell  Beer  or  Ale,'*  reciting  fo 
much  of  the  faid  Ad  made  in  the  26th  year  of  his  prefent 
Majefly  as  is  hereinbefore  recited ;  and  that  it  was  expedient 
CO  reftrain  the  felling  Briti(h  wines  for  confumption  in  the 
lioufcs  of  retailers  thereof  to  fuch  perfons  only  as  (hould 
iiave  obtained  a>  well  a  licence  for  felling  beer  and  ale,  as  a 
licence  for  the  fate  of  Biitifti-made  wines,  it  was  enaded, 
that  no  perfon  (hould,  by  virtue  of  any  licence  for  the 
.  fale  of  Briti(b-made  wines  or  fweets,  be  intituled  to  fell 
fuch  wines  or  fweets,  for  confumption  in  his  or  her  own 
houfe,  unlefs  fuch  perfon  (hould  alfo  have  obtained  a  li- 
cence for  felling  beer  and  ale:  and  whereas  it  is  appre- 
hended, that  if  the  faid  recited  duties  were  repealed,  and 
other  duties  impofed  in  lieu  thereof  upon  licences  to  be 
granted,  by  the  CommifTtoners,  Colledors,  and  Supervifors 
of  Excise,  in  Englai.d  and  Scotland  refpedively,  to  per- 
fons retailing  foreign  wine,  or  Briti(h-made  wines  or  fweets; 
fuch  laft-mentioned  duties  would  be  more  conveniently  and 
eflfedually  managed  and  colleded :  be  it  therefore 
ENACTED,  that  after  ti)e  I Oih  day  of  Odober,  1790,  the 
faid  recited  duties,  unJer  the  management  of  the  faid  Com- 
tniiTioners  of  Stamps,  by  the  faid  Ads  impofed  upon  any 
fuch  licence  as  aforefaid,  (hall  ceafe  and  determine. 

And  whereas,  by  aDclher  Ad  made  in  the  26th  Geo.  II. 
cap.  8,  it  was  cnadcJ,  that  no  perfon  (hould  prefume  to 
retail  any  di(Llled  f|  iriiuous  liquors,  or  (Irong  waters,  with-, 
out  firft  taking  out  a  licence  {«r.  that  purpofc  for  whidh  he 
IhouLi pajr  the  fiim  of  twenty  (hillings:  and  whereat,  by^ 
anotlier. Ad-made  in  the  24th  GegAL  cap. 40,  if  waa' 

cnaded. 
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cnafled,  that  there  ihculd  br  paid  unto  hii  Majefly,  v\  *d. 
ditiona)  duty  of  twenty  fliiilin^s  per  annum  for ev^ry  Ikeitce 
that  (lioiiid  be  fakefi  out  by  a;iy  prrfon  or  perfons  for  the  re- 
l^ii.ng  fi\irituoo5  luquors:  and  whe'eas,  hy  three  feveral 
other  A^s  o\  PafliMinrnfy  made  in  the  19th  Gf9.  Hi,  cap. 
6$;  >i  Gfo,  111.  isip.  17;  ;i2  G/».  III.  ^ap.  66-;  thrqc 
f«<vefal  additional  duties  of  five  pounds /i^r  Crfi/r/jfi  became 
chaigcd  Mpon  the  produce  of  the  fald  feveral  duties:  and 
M'hrrcaSy  by  another  Ail  made  in  the  27th  G^o.  IJI.  cap.  30, 
It  \^is  enacted,  that  there  llioiiid  be  p.iid  the  fcvernl  fums  npo:) 
ail  licences,  bv  al!  perfons  i^hodboul.l  retail  tuay  difliiled  fpi- 
rituous  liquors;  and  whereas  it  is  cxpedirnr  to  repeal  the  fald 
recited  duties  by  the  fa  d  fcvcral  Aids,  and,  in  lieu  I  hereout 
%o  impoic  other  duties  on  licences  to  be  t.iken  out  by  per- 
fons who  flicU  retail  ditblicd  fpirituous  liquors,  accordipg 
to  the  dircaionsof  this  act;  be  it  therefore  further  enacirj 
)>Y  the  authority  aforcfaid,  that,  from  and  after  {he  loth  day 
pf  O^ober,  1 790,  the  (aid  recited  duties,  by  the  faid  feveral 
A&s  iflipofed,  for  or  in  relped  of  tiie  licences  therein  men- 
tioned^  fliall  ceafc  and  determine. 

Provided  always  niverthclcfi.,  that  nothing  hf rein-before 
contained  fhali  extend  to  any  arrears  of  the  fa  id  refpe£tively 
recited  diMies  which  may  remain  unpaid,  01  to  any  fine,  pt* 
palty,  cr  forfeiture  rela'ing  thereto  I ef|HrSively,  which  thall 
have  been  before  incurred.  i 

And  be  it  further  enaficd,  tl^at  from  and  after  the  fald 
lOth  day  of  Oftober,  1  790,  all  licences  which  before  ihall 
h^ve  been  granted  by  the  fjiid  Commiffioners  ofStarr.ps,  to 
ar.y  perfon  whatfocver,  to  fell  wine  hv  retail,  or  to  fell  by 
rttarl  Rtitifh-made  wines  or  fweets,  and  which  thai  I  be  then 
unexpired;  andalfoall  licences  which,  betbre  the  faid  loth 
^ay  o^  (^c^oher,  1  790,  fhali  have  been  granted  by  the  faid 
Commiflioners  of  Kxcife,  or  by  the  Colicdor.s  and  Super- 
vifors  of  Lxcife,  or  by  their  aiT^ointmcm,  to  any  perfon 
^vhatloevir,  to  retail  diftillcil  fpintuous  liquors,  and  which 
Ihall  be  then  unexpired,  Ihall,  on  the  faid  roih  day  of  Oc^ 
tober,  1  790,  become  and  be  null  And  void,  to  all  interna 
and  purpoles  whatsoever;  any  thing  in  the  laid  licencei  c»* 
prefl'ed,  rr  in  any  Afls  of  Parliament  crntamed  tdthc  i»MH 
trary  thereof  in  ;iny  wife  notwithflaniling. 
.  And  be  it  fufthrr  enacted,  that  t  very  perfon  whofe  li-. 
ccncc  for  retailing  of  wine,  fweets,  or  fpirituous  1ii|uar»« 
(hall  b't«>me  null  and  void  by  virttie  of  this  Afl,  fluill»-M 
his,  her,  or  their  taking  out  »  licence  rf  (he  faiM-iiod 
as  the  licence  fo  become  null  ard  void  for  tbeyrtllrttidiiy 
QH  the  1 01  h  day  of  Oaober,  175c,  under  ••d-bf-vittierf  . 
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Ihis  k&f  be  allowed  to  deduS^  out  of- the  money  by  ihij 
A&  direft^d  to  be  paid  for  fuch  lad-mentioned  licence^  a 
rateable  proportion  according  to  the  fiun  of  money  by  him 
p^id.for  fuch  licence  To  become  void,  and  the  portion  of. 
time  for  which  fuch  licence  was  granted  to  be  irt  force  which* 
(hall  ht  unexpired  at  the  time  of  fuch  licence  fo  becoming 
null  and  void. 

.  And  be  it  further  ena£ted  by  the  authority  alorefaid,  dukt, 
from  and  after  the  faid  loth  day  of  Oflober,  1 790,  all  ami 
^very  perfon,  before  he  fliall  retail  any  foreign  wine,  or  ar\jj 
Britilh-made  wines  or  fw'eets,  or  any  diftilled  fpirituous  li- 
quors or  ftrong  waters,  (hall  take  out  fuch  licence  herein-after 
mentioned,  as  the  cafe  may  require,  authorizing  fuch  per- 
fon to  retail  foreign  wine,  fweets,  or  diflilled  fpirttuous  li-i 
quorst  as  the  cafe  may  require;  which  licences  rerpeSively 
(hall  be  granteid  in  manner  herein-after  mentioned ;  thaf  is 
to  fay,  if  any  fuch  licence  (hall  be  taken  out.withio  the  \u 
mitsof  the  chief  office  of  Excife  in  I^ndon,  the  fame  fhall 
be  granted  onder  the  hands  and  feals  of  two  or  more  of  th« 
CommiiTioners  of  Excife  in  England  for  the  time  betag,  or 
of  fuch  perfons  as  they  the  faid  Convniffioners  of  Excife,  or 
the  major  part  of  them  for  the  time  being,  Qiaii  from  tinfie 
to  time  appoint  for  that  purpofe;  but  if  any  fu<ih  lieetic^ 
(ball  be  taken  out  in  any  part  of  the  kingdom  of  England 
not  within  the  faid  limits,  the  fame  fliall  be  granted  under 
the  refpedive  hands  and  feats  of  the  feveral  Colldaors  and 
Supervifors  of  Excife  wiihin  their  refpedive  colledioni  and 
diftrifls;  and' in  cafe  any  fuch  licence  fliall  bti  taken'Oiit 
within  the  limits  of  the  City  of  Edinburgh,  the  fame  fhall 
be  granted  under  the  hands  and  fetils  of  two  or  more  of  the 
CommiiTioners  of  Excife  in  Scotland  for  the  time  being; 
or  if  any .  fuch  licence  (hall  be  taken  out  in  that  part  of 
Great  Britain  called  Scotland,  out  of  the  faid  limits  of  the 
City  of  Edinburgh,  then  the  fame  (hall  be  granted  under  the 
refpedive  hands  and  feals  of  the  feveral  Colledors  and  So* 
pervifors  of  Excife  in  Scotland^  within  their  refpedive  col- 
leSions  and  diflrids ;  and  the  faid  Commi(rioners  of  Et* 
cife  in  England  and  Scotland  refpeSively,  or  any  two  or 
more  of  them  refpcSiytly,  and  the  perfons  to  be  appointed 
by  the  faid  Commiifioners  of  Excife  in  England,  or  the  ma- 
jor  part  of  them,  and  alfo  all  fuch  Colledors  and  Sdpei^ 
vifors  are  hereby  refpc^ively  authorized  and  required  to 
grant  fuch  licences  to  the  pc;rfons  who  (hall,  apply  for  the 
fame,  on  the  perfon  or  perfons  applying  for  the  fame  'firft 
paying  for  fuch  licences  the  feveral  fuhis  of  money  fblfow- 
.ing  ^  that  is  to  fa/^  •      .     .    ..     ■-  .  « 

•         ■  ■    .'■'•■•  '-'For 


For  every  licence  which  fiiall  be  grented  to  eu'horise  tnf 
pcrfon  to  retail  foreign  wine  in  Er^lan<l|  end  Who  (hM  no^ 
hftve  %r\  ercife  licence  for  retailing  diftilled  fpiritiiou6li(|0or§ 
or  ftrong  waters,  or  a  licence  (or  retailing  of  bt^f,  ale,  or 
other  exciieable  liquors,  the  fmn  of  j/.  4/. 
:  For  every  licence  which  fhi[\  he  granted  to  audiortze  ^r.f 
perfon  to  retail  foreign  wine  in  England,  and  who  (hall  take 
out  a  licence  for  retailing  beer,  ale,  and  other  excifeable  li- 
quors^ but  (hall  not  have  an  excite  licence  for  retailing  of 
diftilled  fpiiituous  liqaors  or  ftrong  waters,  the  Turn  of  4/.  41. 

For  every  licence  which  (hall  be  granted  to  auchorize  any 
perfon  or  perfons  to  rerail  foreign  wine  in  Kngland,  and  who 
ihall  alfo  have  an  excite  licence  for  retailing  diftilled  fpi- 
fituous  liquors  or  ftrong  waters,  the  fum  of  2/.  4/. 

For  every  licence  which  ftiaU  be  granted  tp  authorise  any 
perfon  or  perfons  10  retail  Britifh-made  wines  or  fweers,  ei- 
ther in  England  or  Scotland,  the  rut)  of  2A  4/. 

For  every  licence  which  (hall  be  granted  to«uthorise  any 
perfon  or  perfons  10  retail  foreign  wine  in  Scotland,  and 
vrho  ftiall  not  have  an  excife  licence  fur  retailing  diflilled 
fpirituous  liquors  or  ftrong  waters,  or  a  licence  for  retailing 
of  beer,  ale,  or  oiher  excifeable  liquors,  the  fum  of 
3/.  6s.  id. 

For  every  licence  which  ftiall  be  granted  to  authorize  any 
perfon  or  perfons  to  retail  foreign  wine  in  Scotland,  and 
>vho  ftiall  take  out  a  licence  for  retailing  beer,  ale,  or  other 
excifeable  liquors,  but  Oiall  not  have  an  excife  licence  for 
retailing  diftillcd  fpirituous  liquors  or  ftrong  waters^  the  fum 
ci  2/.  13/.  4/^. 

For  every  licence  which  fhall  be  granted  to  authorize  any 
p-rfon  or  perfons  to  retail  foreign  wine  in  Scotland,  and 
^ho  ftiail  alfo  have  an  excife  licence  for  retailing  dtftilled 
fpirituous  hquors  or  ftrong  waters,  the  fum  of  1/.  6s.  ^d. 

And  for  every  licence  which  lh<II  be  granted  to  author  Z6 
any  perfon  or  perfons  to  retail   diftilled  fpirituous  liquors  or 
ftrong  waters  in  any  part  of  Great  Britain,  the  fum  of  4/.  14A 
if  the  dwelhng  houic  in  which   fuch  perfon  ftiall  rcfide,  or 
rerail  luch  difttlied  fpirituous  liquors  or  ftrcng  waters,  tt. 
the  time  of  taking  out  fuch  licence,  ftiall  not,  together  with* 
the  offices,  courts,  yards,  and  gardens  therewith  occupied^ 
be  rated,  under  the  authority  of  an  Ad  made  in  the  19th 
year  of  the  reign  of  hisprefent  Majefty,  ♦*  for  impofingDu^ 
lies  on  inhabited  Houfef,"  at  a  rent  of  15/.  per  jLmm^  or. 
upwards. 

If  fuch  dv^elling  houfe  (hall,  together  with  the  oflktt|4ra^ 
therewith  occo,>ied,  be  raied  as  aforefaid  at  15/.  per  mmuiT 
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*r'4ipm'afd«,   and  ander'ao/.  theii  fuch  p^rfett  (ha!!' take-out 
a  Kcence  as'aforcfaid,  and  pay  for  th^  ftiiic  the  furh  of  ^r  i^r. 

If  fuch  dwdrmg-hotofc  (hall,  together virh  the  offfce^,  &e^ 
therewith  Ore jpiedV   h6  rated  ^  rforefaid  at  "oio/.  per  mrmnf^ 
or  upward',  and  under  25/.  then  fuch  perfort  (hall  rale  oiil^ 
a  licence  -as  ^fbrtf^id,  and  pay  for  the  Tame  the  furn'of 
5V.  10/.  -  r*  ■-.:•»? 

If  fuch  d«reUing-houfe  (hall,  together  with  the  offices,  'fire/ 
therewith  occupied,  be  rated  as  aforefaid  at  2^Lperahhimf^ 
or  upwards,  and  under  30/.  then  fuch  perfon  ftiali  takfr  feur 
a  licence  as  aforefaid,  and  jay  for  the  fame  thcfum  of '  j//*iJS/* 

If  fuch  dwelling-houfe  (hall,  together  with  the  offices/ (JR?.; 
therewith  occupied,  be  rated  as  aforefaid  at  30/.  per  annkfii\' 
or  upwards,  and  under  40/.  then  fuch  perfon  (hall  take  oiii  a^ 
licence  as  aforefaid,  and  pay  for  thei  fame  the  fum  of  6f:}if. 

If  fuch  dwelling  houfc  (halFj  Yi^etlfer  with  the  offices,  Vc.^ 
therewith  occupied,  be  ra^ed  as  aforefaid  9X^61  per  annupit* 
or  upwards,  and  under  50/.  then  fuch'  perfon  (hall  take  oUjf  a 
licence  w%  aforefaid,  and  pay  for  the  fame  the  fum  of  fe/^  i'4?;t 

And  if  fuch  dwellipg-houfe  (hall,  together  with  Mic  bf? 
fices,  &c.  therewhh  occupied,  beriatedas  aforefaid  it^b£^ 
/^  tfmwmr  or  upwards,  then  fuch  perfon  (hall  takjp*Snt  i" 
licence  as  aforefaid,  and  pay  for  the  fame  the  fum  of'  ^}^zft 

And  he.it  further  enaSed,  that  the  faid  fevera!  (bms^of 
rooney  by  thii  Ad  direded  to  be  paid  for  fuch  licenced  re-^ 
fpe6ively,  ihall  be  paid  as  hereinafter;  that  is  to  fay,  fuch* 
thereof  as  (hall  be  taken  out  within  the  limits  of  the  chief- 
Office  of  Excife  in  London,  (half  be  paid  at  the  chief  Of- 
fice of  Ex  cife  in  London;  and  fuch  thereof  as  (hall he 
taken  out  within  the  limits  of  the  City  of  Edinburgh,  (hall 
be  paid  at  the  chief  Office  of  Excife  In  Rdinburgh ;  and  fuch 
thereof  as  (hall  be  taken  out  in  any  part  of  Great  Britain,, 
rot  within  the  faid  refpeSive  limFts,  (hall  be  paid  16  thcf 
rcfpeftive  CollcQors  of  Excife  granting  fuch  reTpiBJ^ivcii- 
ccnces.  '^         —; 

And  be  it  further  enaded,  that  all  licences  to  be  grant6[(^ 
under  and  by  virtue  of  this  Ad,  (hall  remain  and  continue 
in  force  until  and  upon  the  loth  day  of  Odpbtr  t\t%i  eh- 
fuing  the  time  of  the  granting  thereof,  aiid  no  longer :"  pro- * 
yidcd  always  neverthclefs,    that  where  any  licence  (hiitll  fie' 
firft  ei^nted  between  the  5th  day  of  April  andthiiotK  day 
of  OSober  in  any  year,  there  (hall  be  charged  only  a Vale-"^ 
able  proportion  of  the  mdney  herein-bifore  dir^fied  to  be'* 
paid  for  or  in  refpeS  of  fuch  licence,  according  to  thc^lupift^* 
jor  which  fuch  licence  (hall  .b^  graiitecl.  '^ 
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And  be  it  further  enadcd,  that  00  ptrfoisk  (hall  retail  any 
foreign  wine,  or  any  Britifh-made  wines  or  fwcets,  or  any 
(itflillcd  fpirituous  liquors  or  ftrong  waters,  after  the  expi- 
ration of  fuch  his,  her,  or  their  iiceiice>  unlets  fuch  perlbn 
or  perfons  (hall  take  out  a  frc(h  licence  fof  the  like  purpofe, 
in  the  niannei  herein-before  diieQed,  10  days  at  leaft  before 
the  expiration  of  fiich  former  licence,  and  fo  in  like  man- 
ner renew  every  I'uch  licence  from  year  to  year ;  and  if  any 
perfon  or  perfons  (hail  retail  any  foreign  wine,  or  any  Bri* 
ti(h-made  wines  or  fleets,  or  any  diftilled  fpirituous  liquors 
or  llroner  waters,  without  firft  taking  out  a  licence  authorifing 
him,  her,  or  them  fo  to  do,  and  renewing  the  fame  as  is 
herein-b:to'e  in  that  behalf  direSed,  he,  (he,  or  they  (hall, 
for  every  fuch  offence,  forfeit  the  fum  of  50/. 

And  be  it  further  cnaded  by  the  authority  aforefaid,  that 
upon  the  death  of  any  perfon  fo  licenfed,  or  upon  the  re- 
moval of  any  perfon  or  perfons  fo  licenfed  from  the  entered 
houfe  or  premises  in  which  fuch  his,  her,  or  their  licence 
ihall  authorize  him,  her,  or  them  to  retail  foreign-wine,  or 
to  retail  Britifh-made  wines  or  fweets,  or  to  retail  dilhlled 
fpirituous  liquors  or  ftrong  waters,  it  (hall  and  may  be  law- 
lul  10  and  for  t!*.e  CommifTioners  of  Kxcife  in  England  and 
Scotland  refjxi6tively  for  the  time  being,  or  any  one  or 
more  of  ihern,  and  10  and  for  ihc  fcvcral  Colleftor?  and  Sii- 
pervifors  of  Kxcife  in  Kngland  and  Scotland  refpeaively, 
"M^'ithin  their  refpeOive  coiled  ions  and  dill  rids,  to  aurhorife 
and  impover  the  ex*ecuiors  or  adminiftrators,  or  the  wife  or 
cliild  of  fuch  dcccfafed  perfon,  or  the  afTignee  or  afHgns  of 
any  futh  perfon  fo  removing,  who  fliall  he  poflTelTed  of  fuch 
houfe  or  prcmifts,  in  like  manner  to  retail  foreign  wine,  or 
to  rct:iil  Britiili-made  wine,  or  to  retail  diftilled  fpirituous 
Isquors,  as  the  cafe  may  require,  in  the  fame  entered  honfe 
or  prcmifes  where  fuch  perfon,  by  virtue  of  fuch  licence, 
carrifd  oji  fucii  trade,  during  the  refidue  of  the  term  for 
vhicli  fuch  licente  was  originally  granted,  without  taking  out 
a  new  licence  during  the  refidue  of  the  faid  term  :  provided 
a'wavs,  that  perfons  trading  in  partnerfhip,  and  in  one  houfc 
«  r  (ho;)  only,  (hall  not  be  obliged  to  take  out  more  thaiionc 
licence  in  any  one  year,  cither  for  reta.ling  foreign  wine, 
ir  for  retailing  Brit ifh- made  wines,  or  for  retailing  diftilled 
fpirituous  liqiiur*;,  as  the  cafe  may  be;  and  that  no  one  li- 
cence,  which  fha'l  be  granted  by  virtue  of  this  Aft,  (hall 
atiiliorize  any  perfon  to  retail  foreign  wine,  or  to  retail  Bri- 
tifli-maue  wines,  or  to  retail  diftilled  fpirituous  liquors  in 
any  oLhcr  houfe,   or  place,    than  that  hi    which  he  fluU 

re- 
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tfHii  fbreign  wine,  or  retail  Brtiiih-made  wines,  or  diftilled 
fptrifuous  Ifquors,  as  the  cafe  may  require,  at  the  time  of 
grmtioi^  fuch  licence^  and  whereof  entry  in  writing  (hall  be 
IDmIc  at  the  Office  of  Excife  in  the  name  of  fuch  perfon  at 
the  time  of  granting  fuch  licence. 

Provided  always^  that  nothing  herein  contained  {h%\\  in 
«B7  vrift  bs  prejudicial  to  the  privileges  of  the  two  Unrver- 
filics. 

Provided  alfo,  that  notliing  herein-before  contained  (hall 
he  prejudicial  to  the  commonalty  of  the  Vintners  of  the 
City  of  London,  or  to  any  other  city  or  town  corporate, 
but  that  they  may  ufe  and  enjoy  fuch  liberties  and  privileges 
•s  they  have  heretofore  lawfully  ufcd  and  enjoyed :  provided 
alio,  that  no  perfon  who  fliall  be  admitted  to  the  freedom 
pf  the  faid  Compny  cf  Vintners  of  the  City  of  London 
by  redemption  only,  (hail  be  exempted  from  the  obligation 
of  taking  out  a  licence  for  retailing  foreign  wine,  but  that 
ihe  freemen  only  of  the  faid  company,  who  (hall  have  been 
already  adnnitted  to  their  freedom,  or  who  ihall  be  admitted 
to  their  freedom  in  right  of  patrimony  or  apprenticclhip, 
fhall  be  intitled  to  fuch  exemption. 

Provided  alfo,  that  nothing  herein-before  contained  (hall 
debar  the  Mayor  or  Burgefles  of  the  Borough  of  St.  Al- 
baii*8  in  the  County  of  Hereford,  or  their  fucccffors,  from 
enjoying  all  Juch  liberties  to  them  heretofore  granted  by  fc- 
veral  letters  patent,  by  Queen  Elizabeiii  and  King  James  I. 
for  iicer.fing  of  three  fcveral  wine  tavernb  within  the  bo- 
rough  aforcfziJ,  for  and  towards  the  maintenance  of  the 
free-fchool  there. 

Provided  always  neverihelefs,  that  no  licence  to  retail 
foreign  wine,  or  to  retail  Britifh-made  wines  or  fweets,  or 
to  retail  didillcd  fpirituous  liquors,  fhall  be  granted  to  any 
perfon  or  perfons  whatfoevcr,  fave  and  except  to  fuch  per- 
ibns  only  to  whom  a  licence  to  retail  foreign  wine,  or  to  rcr 
tail  Britifli-made  wines,  or  to  rttail  diftilled  fpirituous  li* 
quors  rcfpeftively,  might  lawfully  be  granted  by  the  feveral 
Ads  of  Parliament  in  force  immediately  before  the  paifine 
of  this  Aa.  t        5 

And  be  it  further  enaQed,  that  all  and  every  perfon  who 
IhallTell,  or  cxpofe  to  fale,  any  foreign  wine,  in  any  Icfs 
quantity  than  (hail  l)e  equal  to  (he  meafurc  or  quantity  in 
which  the  fame  ftiall  have  been  or  may  be  lawfully  imported 
bv  way  of  merchandize,  (hall  be  deemed  and  taken  to  be  a 
retailer  or  retailers  of  foreign  wine  within  the  meaning  of 
this  Ad  'j  and  if  any  foreign  wine  (htfll  at  any  time  be  fold. 
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or  cxpofed  to  Tale,  by  any  perfon  whatfoever,  in.any  quan* 
tity  tefs  than  the  meafure  in  which  the  Tanne  (hall  have 
hc«n  or  might  have  been  lawfully  imported  by  way  of  mer- 
chandize, fiich  felling,  or  expofing  to  fale,  (hall  be  deemed 
to  be  a  retailing  of  foreign  wine,  within  the  meaning  of 
this  Ad  ;  and  every  perfon  who  fhall  fell,  or  expofe  to  fa!e, 
any  Britl(h-made  wine,  in  the  quantity  of  tuenly-five  gal- 
lons, or  under,  (hall  be  deemed  and  taken  to  be  a  retailer 
of  Britiffi-madc  wines  or  fweets,  within  the  noeaning  of  this 
A&  ;  and  if  any  Britifh  made  wine  (hall  at  any  time  be 
fold,  or  expofed  to  fale,  by  any  peifon  whatfoevcr  in  any 
quantity  lefs  than  twtnty-five  gallons,  fuch  fellings  ofifcr- 
irg,  or  expofing  10  fale,  (Iiall  be  deemed  and  taken  to  be  a 
leiailing  of  Dritilh-made  wines  within  the  meaning  of  this 
Aft  ;  and  all  and  every  perfun  who  (hall  fell,  expole  to  fale, 
any  brandy,  rum,  arrack,  ufqucliaugh,  geneva,  aquaviise, 
r>r  any  c  ther  didilled  fpirituouc  liquors  or  ftrong  waieis,  un- 
mixed or  mixed  wiih  themfdves'  or  any  other  ingredients, 
in  any  lels  quantity  than  two  gaHons,  (hall  be  deemed  and 
t^ken  to  be  a  letailcr  of  diftilled  fp  rituou^  liquors  and  ftrong 
water»  within  the  meaning  of  this  Aft ;  and  if  any  dlflilUd 
fpirifuous  liquois  or  ftrong  waters,  unmixed  or  mixed  wiih 
ihcmfelve*!,  or  any  other  ingredients,  ihall  at  any  time  be 
/bid,  offered,  oi  expofed  to  fale,  by  any  perfon  or  perfoi.s 
nhatfoever  in  any  quantity  lefs  than  two  gallons,  fuch  fcl!- 
irg,  offering,  or  exponng  to  fale,  (hall  be  deemed  and  taken 
to  be  a  retailing  of  dillilled  fpirjtuous  liquors  and  flrong  wa- 
fers within  the  meaning  of  this  Aft. 

And  be  it  further  enafted>  that  all  fines,  penalties  and 
forfeitures  impofed  by  this  Aft  (hall  be  fued  for,  rccoveitd, 
or  mitigaicd,  by  fuch  methods  as  any  fine,  penalty,  or  for- 
feiture may  be  fued  for,  or  mitigated,  by  any  law  or  laws 
rf  excife,  cr  by  aftion  or  debt,  bill,  plaint,  or  informationjt. 
in  any  of  his  Majefty's  Courts  of  Record  at  Weftmlnfter* 
Of  in  the  Court  of  Exchequer  in  Scotland,  refpeftively  ;^ 
i\ni\  that  one  moiety  of  every  iuch  (ine,  penalty,  or  forfeiture, 
ihaii  t:e  to  his  Majeffy,  his  heirs,  and  fucctffors,  and  thci,. 
I'lhtr  moiety  to  him  or  them  who  (hall  inform,  difcover^  Of., 
fue  for  the  fame.  ,     ,  . 

And  he  it  further  enafted  by  the  authority  aforefaid,  tbat^ 
fi'om  and  after  the  faid  i  oth  day  of  Oftoher,   i  790,  the  ftid.. 
fjveral  Afts  made  in  the  pJh  year  of  thereign'of  hef'fiuif 
I  ire  Majvfty  Q^iecn  Jhne^  in  the  30ih  and  31ft  years  of  tbe.^ 
iw-i^n  ot  his  faid  late  Majeffy  Kii^^GMrfV  IL  ^'dio.(fa^. 
i]6ih  jeV  of  the  re^jn  pr\\\\  ^\e&tvi  MayeliY^Td^Air  ailbs' 
/kiile  jrivc  any  powti  ot  auv\\ov>^>j  \o\Wli\^  ^^^ogafiSSoMKc^ 
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of  Stamjis,  or  any  of  them,  to  grant  licences  to  fell  wir.c  by 
r«tSi!,'~t>r  r6  fell  by  retail  Britifh-madc  wines  or  fweets;  anil 
alfo  that' lilt  faid  feTeral  AQb,  made  in  the  i6ih  and  24M1 
years  of  the  rtign  of  his  (aid  lare  Mijeftv  King  Garge  11. 
and  ia  the  2  7:h  year  of  the  reign  of  his  fad  prefcnt  Mjjcily, 
fo  tar  as  the  fame  gave  any  power  or  auclioriry  ro  the  Com- 
midioners  of  t'.xcife  in  Kngl.md  and  Scotland  refpeitiv.^iy, 
or  any  of  thcm»  or  to  the  Colleflors  and  Supervifors  of  Ex- 
clfe  in  England  and  ScoiLnd  lefpcSlvclyy  to  grant  licences 
10  retail  diftilltd  fpirituoud  liquors  or  (Iron^  waters,  fliali  be, 
and  the  fame  are  hereby  repealed. 

And  be  it  further  enadcil  by  the  authority  aforefald,  that 
all  the  powers,  rules,  cxceptioni,  matters,  and  thing., 
which  in  or  by  any  Aft  or  A£ls  of  Paillament  relating  to 
the  retailing  of  foreign  wine,  or  Britilli-made  wines  or  fweets, 
or  didiiled  fpirituous  liq:iors,  or  to  licences  to  ret.iil  the. 
fame  refpeflivtly,  in  force  immediately  before  the  palling  of 
this  Ad,  are  contained,  provided,  fettled,  or  efiabliftied, 
for  raifing,  levying,  colleding,  paying,  recovering,  ad* 
judging,  mitigating,  afcertaining,  enforcing,  or  fecuring 
ihc  rates  or  dtities  by  law  impofed  for  or  in  refpe£i  of  fuch 
licences,  and  for  preventing,  deteding,  and  puniihing  frauds 
relating  thereto,  or  for  the  regulating  of  the  faifi  liquors  re- 
rpedively,  and  not  being  exprcf-ly  repealed,  or  com  routed 
by  this  AS,  or  not  being  repugnant  to  any  of  the  matters  in 
this  Ad  contained,  Ihafl  be  and  continue  in  full  force,  and 
be  duly  obferved,  and  put  in  execution  throughout  Greir 
Britain,  in  and  for  the  managing,  raifing,  colleding,  re- 
covering, mitigating,  fecuring,  the  faid  fcveral  duties  by 
this  KSl  impofed,  and  for  preventing,  deteding  and  pu- 
Difhing  frauds  relating  thereto,  and  for  regulating  the  retail- 
ing of  the  faid  liqaor$  refpedively,  fo  far  as  the  fame  are  af»- 
plicable  thereunto  refpedively,  as  fully  and  effedually,  to  ail 
inrems  and  purpofes,  as  if  all  and  every  the  faid  powers,  pro- 
vifions,  matters,  and  things,  had  beenexprefsly  infertedanj 
re-enafied  in  this  Ad. 

And  be  it  lurcher  enaded  by  the  authority  aforefaid,  tlut 
til  and  every  the  powers,  diredions,  rules,  penalties,  for- 
feitures, claufes,  matters,  and  things,  which  in  and  bv  art 
Ad  made  in  the  12th  year  of  the  reign  of  King  Charles  H. 
cap.  24,  or  by  any  other  law  now  in  force  relating  to  the 
revenue  of  hxcife,  are  provided  and  eftablifhed,  for  ma- 
naging, raifing,  or  recovering  the  duties  thsreby  granted,  or 
«ny  oif  them  (other  than  in  fuch  cafes  for  which  other  pe- 
nalties or  provifiotis  are  made  and  prefcribed  h\  this  Ad^\ 
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(ball  be  put  in  execution  as  folly  and  tStStazUy,  h>  aH  m* 
tents  and  purpofes,  as  if  all  and  every:  the  faid  powen,  ma^. 
fefSf   and  things,  were  pariicutariy  repeated  smdne-ciiaded 
in  this  prefent  A3. 


An  AQ.  for  converting  certain  Annoitied,  ta  be  attended 
with  the  benefit  of  Survivorfhip  in  Clafles,  eftabiifhed  by 
an  A3  of  the  laft  Seflion  of  Parliatnent,>  into  certain. An-^ 
nuities  for  an  abfolute  Term  of  Years;  and  for  enabliig 
the  CoriimiOTioners  of  the  Treafury  .to  nomiiiate  .Live3  for 
the  Shaces  ia  converted. 

.  Whereas,  in  pucfuance  of  an  AQ,  made  and  pafled  in  the 
laft  Scifion  of  ParUamenii,  (intituled^  *',Aii  AA  for  raifing  a 
certain  Suni  of  Money  by  Way  of  Annuities,  to  be  at- 
tended with  the  Benefit  of  SuTvLvorftiipr  in  Clafles")^  fc* 
veral  perfons  who  had  become  contributors,  towards  raifiog 
the  fiimof  I.  naillioo  2,500/.  have  a^ually  advaoced  and  paid  to 
the  Cafliiers  of  the  Bank  of  Eng^^d  the  flill  fums^cgntri bated: 
tnd  whereaa  ihefcveral  contributors,  for  every  itx>/.  5/.  ad- 
vanced, are  at  Ufaerty  to  name  the  life  of  fome  one  perfon^  oa 
or  before  the  joth  day  ok  Odjofeer,  1790,  and  by  virtue 
thereof  will  become  intiited  from  the  faid  loth  day  of  Oc- 
tober, 1 790,  for  and  during  the  hfe  of  the  nom.i«^e  wh^ 
ihall  be  appointed,  to  an  annu-iiy,  to  be  afiendcfd  with  the 
betitfil^bt  furvivorfhip  in  clafles,  in; manner  in  the  faid  A^ 
;/nentioned:  and  whereas  the  fev^ral  eontribuiors,  or,  fome 
of  them,  are  or  may  be  willing  and  defirous.  to  hawe  fii€b  re«> 
fpe6live  interefts  converted  into  certath  annuities  for  an  alv 
folate  term  of  years^  hereinafter  mentioned  ;  be  it  enaded^ 
that  all  and  every  perfon  or  perfons;  who  may  be  entitled 
to  any  life-annuity  or  annnitie?^  with  benefit  of  fuivivor- 
(hip  as  iq  the  f^id  Ad  is  granted,  and  who  (Hail  be  poffef&J 

•  of  any  certificate,  made  out  by  the  C*»fliier  of  the  Bank 
of  England,    in  purfuance  of  the  faid  Ad-,  may,  on  or  be- 

'fore  the  ?orh  day  of  September,  r790i  caffy  the  faid  certi- 
ficate to  the  Auditor  of  the  Exchequer,  to  be  exchanged  for 
other  certificates  to  be  made  out  by  the  faid  Auditor,  in 
the  manner  herein-after  mentioned;  and  lhaU*and  may,  bjf 
writing,  on  the  back  of  every  fuch  certificate,,  ek<5iio  have 
his  iniereft  *m  tcc^^  tucVv  Ufe-^cvnuity  with  benefit  of  furvi- 
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FAt(h*p,  coav«n€\!  'nrn  anrju.i.\.s  t>.t  im^'h  ^.Mji..'.  v.  i  .  • 
li'lutc  Wf m  or  iCTnis  ot  ycar^a^  h-.  v.r.  .-.  mcjui. ••.*.»•;  -  ..i 
li.e  r»tJ  A4i%t  lor  ;s  l:efv.»y  rc;'|.  i.c.t,  i  i  :'  o  k». 
fiich  cjruh^iiv,  jii.r  c-vr...  nr.i;  il.o  n.'.cv.l  :  »  • 
thc;€*'r.  uT  :t  t-  loM  »:»•  o?  ^  >.:•'  u;,  i  "  ,  .,  i.t :..; 
for  ilu:  f-iif,  txi»rc:ii  .^  tli':-  pi:.:,  i  mm  <::  !'.i 
nev  coPiUir;-!  m  f.iclictii  *ur;.  vi  cti'P..  \\  ,  .i-*  t-  '*  .  -i 
incertu,  ar.u  c^'j!^  i'rx  u;-.i  cvr-.iiv.i'c  !  »  i>'  r:  l\]  :'  !.:•««»:. 
f;cc;  a-.d  ihe  laid  Auvi.ioj  in.!i«,  •::  l:<.i!  tl.tti*',  c:  '\  in 
be  snaJe  out  a  dulinct  Cvriiiicre  \:\  utpixi  c»:  v'.v.-y  i-v.rc 
fum  of  iCtol  5/.  to  llic  ii.ir:k  ot"  I'n  ri.::  wi,  tv>r  i'.k- ...:-.. M:!t 
of  ihz  principal  lums  cvintairoi  in  il-.c  ccfrincirc  !  >r  \i1.k!i 
!«o  tec  fhiil  bii  tak'.'n,  nor  ri.inv,>  puJ;  .n«i  t!u*  'v:;.'!  %^r 
fH:rv>ns  wfv»  ihal!  be  pLir^lVcJ  lif  anv  ■".:.. j  i  .tViivj.r. i.^'.c.lc.T- 
tiiicire  ihali,  LV^on  ijci:\ery  li-.j-tt^t  t»  t!;c  :'.iij  iM-k.  i.r 
iniitlcC  so  an  Hnnuiiy,  at  anvi  .•.{":<  r  tr*.' nic  1!  .;.  :;..  ;  r 
anniim^  t'cr  an!  upon  cvcjv  c!  iSiC  *.  .ii  oi  i.>  .'.  s..  w '  vh 
ihall  be  expcc-lTcJ  iiifuch  \a\  m{iiii(>n«.ti  cciniici'i-,  t.)  v*  r?!- 
mcnce  from  the  loth  d.iy  of  (KI^vkt,  i  -  ,)\  .iiivl  to  i.  n- 
tinuc  for  a  certain  tcm  of  0.)  vcif^  ;im.1  !■  vj  qi.uivi  k\  .1 
year,  and  then  to  ccalV;  uli*. Ii  llii'i  '«h-  pn.!  luii-vo.i«I\, 
(that  is  to  f-iv),  on  the  s^tli  «!i ;•  of  An  il  .n.»  I  tii.-  i.^'ii  Jr' 
of  Ociober  in  i.'\' ry  yc^r  lii'-  is.;  t'u*  «.i  u  tciiii»  ti'i*  I'.f.f 
payment  thcrci)n  to  he  tint*  lor  hali  a  vc.u  on  tlu*  ^;Il  %1  :v 
of  April,  1701,  and  folhall  coilimv-;  :ui»1  sn  •wiv  tti-  I.  v  -.'c*, 
the  right  and  beneiit  which  niit('u  .\r.iV  to  lucli  to:i:ril»Mi..5 » 
or  his  alTicrns,  h<  virtue  of  iho  ulii  A«l,  10  anv  a;!:ii>i:.. 
with  ben'-fit  of  f«irvivorihip,  lhi»l  hmU-,  t!on  siv.iiif.  .n\l 
fhail  be  deemed  10  be  miru'^-.I  and  cxii'i^inihcd  in  ih,c  l.ii.l 
certain  and  abfoliiie  term  oj  ycais.by  liii:>  i\k\  i^raitnl. 

And  be  it  further  enacled,  that  in  ilie  otlitc  of  ilio  Ac- 
countant Gemrai  of  ifit  Jiank  of  lluiilaiul,  a  book  Ih.i'l  i  c 
k*.-pt,  in  which  the  names  of  cicry  pnUMi  who  (hall  have 
delivered. ccrtificaie^i  to  he  made  rut  l)V  il.c  faul  Auditor  i-i 
purfuance  of  ihib  Ad,  and  {\\q.  prMKip.J  Uim-.  contained 
therein,  fhail  he  fail ly  ci'tirnl,  wh  cii  I'Oik  or  h  ioki  \\\^ 
(aid  pcrfons,  their  iuccclToi*.,  wwA  .uW'^jiW^  ivlpc^VucIv,  aiid 
all  perfons  v. ho  fliall  contniu.^  to  hive  an  intw-reil  in  \\k\\ 
life-annuity,  wiiii  benefit  ol  luixivo.-fhp  as  atorclaid,  flj:;!l 
from  lime  to  time,  rcfort  to  m^^^  in:pcv!l,  without  any  foe 
or  charge. 

And  be  it  furth'^r  enacted,  tliat  the  perfons  to  wbo&  cre- 
dit fuch  principrd  hims  llull  be  lO  placed,  their  fucccflbrs, 
and  airign>,  fliali  and  may  have  \»o\\\iv  \q  ^V\v\^vi  and  transfer 
tlte  f^m^f  or  any  pan  iherool,  vo  au^  ^e\^Qtv^  '^Vv^X'cs^V, \^ 
the  booki  of  the  Bank  of  l..i^6^J^^^>   '^^^  ^'^'^'^^   ^^'^  ^"^"^ 
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carry  an  annuity  after  the  rate  of  4/.  5/.  per  ofm.  in  refpeA 
of  every  fum  of  100/.  5/.  *or  the  certain  term  of  69  years 
and  one  quarter  of  a  year,  and  then  to  ceafe,  and  (ball  be 
tjiken  and  deemed  to  be  (lock  transferable^  according  to  the 
true  intent  and  meaning  of  this  Ad. 

And  be  it  further  enaded,  that  all  annuities  for  the  term 
of  69  years  and  one  quarter  of  •  year^  by  this  Ad  granted* 
(hall  be  paid,  and  be  transferable  at  the  Bank  of  England, 
and  that  fuch  perfons,  their  fucceflbn,  and  aflignsp  convert- 
ing any  life-annuities,  with  benefit  of  furvivorfhip,  into  an- 
nuities for  iht  faid  term  of  years,  (hall  have  good  and  Aire 
interefts  and  eftates  therein,  according  to  the  feveral  pro- 
vifions  in  this  A6t  contained ;  and  that  the  faid  feveral  an- 
nuities (hall  be  free  from  all  taxes,  charges,  and  impoiitions 
^hatfoever. 

Provided  always,  that  the  federal  contributors  who  (halt 
have  had  the  inteieft,  to  become  due  on  the  faid  loth  day 
of  Odober;  1 790,  computed  by  the  Cafliier  of  the  Bank 
of  England,  purl'uant  to  the  Act  of  the  laft  Seffion,  be  in* 
titk'd  to  receive  at  the  Exchequer,  fuch  intereft  after  the  rate 
in  I  he  faid  AQ  mentioned. 

And  l)e  it  further  enacted,  that  all  pcrfons  who  (hall  be 
entitled  to  any  of  the  annuities  hereby  griinted,  (hail  be  pof- 
ftfCtd  thereof,  as  of  a  perfonal  ellate,  which  diall  not  be  de* 
fcendible  to  httirs,  nor  liable  to  any  foieign  attachment  by 
the  cudom  of  London,  orotherwifc;  any  la.^,  ftaiuie,  or 
cudom  to  the  contrary  notwithdanding. 

And  be  it  furrher  enaded,  that  books  (hall  be  kept, 
u herein  all  aflcfTments  or  transfers,  in  rcfped  of  the  faid 
annuities,  (hall  be  entered  and  regidered  ;  which  entry  chall 
he  figned  by  the  parties  making  fuch  transfers,  or  by  :hetr 
refpe«5tive  atiornies,  thereunto  authorised,  in  writing  under 
their  hand  and  feal,  to  Ih:  aitelled  by  two  or  more  credible 
witncfTts,  and  that  no  other  methoii  of  aligning  and  trans- 
ferring the  Paid  annuities,  fliall  be  good  or  availible  an 
Uw. 

Piovidej  always,  th.ir  all  perfons  polTeiTcd  of  any  (hare  qr 
inrerert  in  thtr  faid  Hock  of"  annuities,  or  anv  efia'e  or  inicreill 
therein,  may  bcqneaih  thr  f-Aive  by  will  in  writing,  atltfitd 
by  two  or  more  creutMe  wiineilcN,  Imii  that  nj  paymett 
ihdl!  bw  made  u'-on  any  iuoh  ^eqiictl  un  il  lb  much  ol- the 
fi!d  will  ab  relates  lo  fuch  fliarc,  be  entered  in  the  (kid  of- 
fice;  and  that  in  default  i>f  (ulIi  tra^^fe^  or  devifiiJBYeck 
fnare,  eilate,  or  intciell  in  the  faid  ilock  of  HtinuitteSy  (hatt 
go  to  the  executors,  adnnmilraiors,  fucctirors,  and  etfi^-s 
A;ii  that  co  (Is^mp^duvv^s  M/h&tevcc  fliall  be  charged  oaftf 
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of  the  faid  tran&fcrs;  any  law  or  (titrutc  to  the  contrary  not- 
whhllanding. 

And  be  it  further  enadcd,  that  the  faid   AiiJitor  of  the 

Exchequer  (hall,  iainiediately  after  the  2o:h  d.iy   of  Sep* 

tember,  1790,  certify  to  the  ConKniffioncri  of  his  majefly's 

Txeafury  the  nunnber  of  certificates  which  (hall   be  nled  as 

aforcfaid  in  the  Office  of  the  fuid  Andiior ;  .and  alfo  the 

number  of  fuch  fhares  of  and   in  the  life-annuities,  with 

benefit  of  furvivorfhip,    which  (hall  have  been  converted 

into  annuities  for  fuch  terms  of  years  as  aforefaid  dependinjg 

thereon;  and  the  faid  CommifTioners  of  the  Treafury  (hall 

and  may,  for  and  in  refped  of  each  and  every  fuch  fum  of 

100/.  5/.  contained  in  fuch  certificates,  be  at  liberty  to  name, 

in  the  manner  herein  direded,  the  life  of  fome  one  perfon, 

at  any  time  or  times  on  or  before  the  1  oth  of  03ober,  1 790, 

In  tbe  manner  hereinafter  direded ;  during  which  life  and 

lives  there  (hall  be  referved  at  the  faid  receipt  of  Exchequefj 

to  the  ufe  of  the  publick,  at  the  refpedive  days  of  payment 

in  the  faid  Ad  mentioned,  fuch  and  the  like  annuity  and 

annuities  Fefpedlvdy,  with  the  like  benefit  of  furvivor(hip 

in  claflfes,  as  any  contributor  or  contributors  in  the  fame 

clades  refpedively  would  be  intitled  unto  by  the  faid  Ad  in 

tefped  of  an  equal  number  of  (hares  thereof,  and  which 

annuity  or  annuities  {o  referved  at  the  faid  receipt  to  the 

ufe  of  the  publick,  (hall  from  time  to  time,  as  they  le- 

fpedivcly  grow  due  and  arife,  be  carried  to  and  made  part 

itf  the  confolid.itcd  fund   towards  fatibfying  and  replacing 

the  annuities  atv and  after  the  rate  pF  4/.  5/.  grar.tcd  under  this 

Ad,  and  charged  thereon  as  aforefaid. 

And  be  it  further  enaded,  that  the  faid  Commiili oners 
of  His  MajeJiy's  lYeafury  (hall,  out  of  the  fcveral  de- 
grees of  perfons  hereinatter  mentioned,  feied  fo  many 
non^inees  as/  (hall  be  necetTarY  to  carr/  iuro  execution 
this  prefcnt  Ad ;  (that  isro  fay)  Peers  of  Great  Britain,  or 
of  Ireland,  or  the  children  or  grand-children  of  fuch  Peers 
Fi'fpedively ;  or  Baronets  of  Inglandor  Scotland,  or  Lords 
of  Manors  in  England  or  Wales,  or  perfons  named  in  the 
Commi(rion  of  the  Peace  for  any  County  in  England  or 
Wales,  or  their  children  ;  or  who  are  or  (hall  be  fpiritual  per- 
fons, promoted  to  any  Bilhoprick,  Deanry,  Archdeaconry, 
Prebend,  or  other  Dignity  in  any  Cathedral,  or  other  Church, 
or  beneficed  wirh  any  Parfonage,  vicarage,  or  donative  iii 
England,  or  a  Fellowlhip  in  any  College  or  Hall  of  either 
of  the  Univerfities  of  Oxford  or  Cambridge;  or  are  or  (hall 
be  for  the  time  being  Governors  of  the  Charter-Houfc,  the 
Foundling- riofpual,  or  Chrid's  Hofpital ;  or  fuch  ^er(o\v^ 
Vol  i  Mm  V^^ 
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who  arc  duly  regiftered  in  the  Books  of  the  Amicable  So- 
ciety for  Infurance  on  Lives  in  Serjeant's  Inn,  and  who:e 
names,  places  of  abode,  and  ages  refpedivelv,  (hall  be  fullv 
fet  forth  in  fuch  regifter;  and  all  and  every  fuch  perfon  ar.i 
perfons  refpedtvely,  who  (hall  be  appointed  nominees  by 
the  faid  CommifTioners  of  the  Treafury,  at  any  lime  or 
times  on  or  before  the  loth  day  of  Odobcr,  1790,  out  or 
the  orders,  degrees,  or  focieties  of  perfons  aboveinentiorej, 
fliall  be  deemed  and  adjudged  to  be  nominees,  durirg 
whofe  lives  refpediveiy  there  ftiall  be  referved,  for  the  ufe 
of  the  publick,  annuities' to  be  attended  with  benefit  of  fur- 
vivorihip,  at  and  after  the  refpedive  rates,  and  at  the  lime^ 
in  the  faid  AGt  mentioned,  as  fully  and  eflfeSually  as  if  fuch 
nominees  had  been  appointed  under  and  by  virtue  of  the  uld 
former  AGt. 

Provided  always,  that  the  faid  Commiflioners  of  the  trea- 
fury fliall  deliver  to  the  faid  Auditor  a  trtie  copy  of  the  re- 
gifterof  the  birth  or  baptifm  of  every  fuch  nominee,  arJ 
stlfo  a  ceitificate  of  the  fame,  under  the  hands  of  the  Mi- 
ni fter  of  the  parifli  or  place  where  fuch  regifter  fliall  be 
kept,  or  of  the  Churchwardens  or  Overfeers,  or  other  pr.:^- 
cipal  inhabitants,  of  fuch  parifli  or  place,  or  any  ivo  ot 
them,  thereby  certifying  the  fame  tobe  a  true  copy  of  fuch 
regiller;  and  alfo  a  ceitificate  under  ihe  hands  of  the  Mi- 
ni ikr  of  the  parifli  or  place  where  fuch  nominee  flial!  rc- 
fice,  nr  of  the  Churchwardens  or  Overfeers,  or  other  prin- 
cipal inhabitants  of  fuch  pariili  or  place,  or  any  three  or 
more  of  them,  thereby  ceriifying  the  name,  furname,  an  J 
phiceof  aboJt,  of  fuch  nominee;  and  in  cafe  any  fuch  no- 
rtiinee  ih;ilj  be  rcgiftered  in  the  books  of  the  faid  AmicdLVC 
Society,  then  the  faid  Commiflioners  of  the  Treafuiv  iha.l 
alio  deliver  to  the  faid  Auditor  a  cenificate,  under  the  haixts 
of  two  or  more  of  iheDireQors,  certifying  the  name,  place 
of  abode,  an.i  ai<e,  of  every  fuch  nominee,  together  with  ia*.h 
ot!;er  apt  uefLriptions  to  afceriain  the  perfon  of  every  l\:c  1 
nominee  :.:■  may  appear  in  the  books  of  the  laid  Society  or 
Co'Vipany;  and  uhich  copies  and  certificates  aforcfaid  the 
rcfpectivc  Miniilers,  Offitero,  Diredors,  or  GovernoRf,  or 
otiier  reifonLaforefaid,  arc  hereby  refpeclively  required  ani 
enjoiiied,  upon  application  in  writing,  to  deliver  to  the 
laid  Ccmir.iiTioners  of  the  Treafury,  or  lo  the  perfon  or 
perfons  to  be  appointed  by  them,  at  fuch  limes  rcfpcdivcly 
as  the  faid  Commiifioners  of  the  Treafury,  or  any  three  of 
the.n,  fhalj  dirc9;  and  any  appointment  in  wriiirg,  un»  er 
the  haiida  and  fcais  of  the  f.iid  Commiflioners  of  the  Trt»- 
/bfv,   of  nom'me^sb^  vuvwc  o\  \\v\t»  ^w&^  (hall  be  a  fuffi* 
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:  warrant  to  the  proper  officers  for  admitting  every  fuch 
on  to  be  a  nominee  in  the  proper  clafs^  according  to  the 
dionsof  the  faid  A3. 
Lfld  be  it  further  enaQed  by  the  authority   aforefaid, 

the  faid  CommiflTjoners  of  the  Treafury  for  the  time 
fg  (hall,  half-yearly,  during  the  continuance  of  any  life 
ives  fo  nominated  and  appointed  as  aforeHiid,  tranfmit 
he  feveral  pariihes  and   places  in  Great  Britain,  where 

fuch  nominees  (hall  refide,  a  lifl  of  all  the  nominees  ap- 
it€d  under  this  Aft  refiding  in  fuch  parilh  or  place ;  and 
to  the  Direftors  of  the  faid  Society  a  lift  of  all  fuch  no- 
ccs  rcgiftered   in  the  faid   Society ;  and   the  re(pe6tive 
lifters,  Officers,  or  other  pcrfons  aforefaid,  of  the  re- 
vive places  to  which  fuch  lifts  ftiall  be  tranfmitted,  and 
Directors  or  Governors  of  the  faid  Society  refpeftively, 
H^  half-yearly  (that  is  to  fay)  before  the  5th  day  of  April, 
I  the  loth  day  of  OSober,  in  each  year,  on  fuch  days 
times  refpedively  as  the  faid  Commiftioners  of  the  Trca- 
f  (hall  direS,  return  to  the  faid  Commiffioners  a  certi- 
tc,  under  the  hands  of  fuch  Minifters,  Officers,  oroiher 
Tons,  or  of    any  two  of    them,  or  under  the  hands  of 
1  DireQors,  or  any  two  of  them  refpeSively,  thereby 
:ifying  the  lives  of  all   and  every  nominees  appointed 
the  faid  CommiflTioners  of  the  Treafury  which  (hall  then 
(ift;  and  alfo  the  deaths  of  fuch  nominees  which  (hall 
'C  come  to  their  knowledge  rcfpeSively,  or  of  the  re- 
val  of  fuch  nominees,  or  any  of  them,  from  fuch  pari(h 
place,  as  the  cafe  may  require:  and  the  certificates cer* 
^ing  the  lives  of  the  faid  nominees,  being  filed  at  the  Of- 
5  of  the  Auditor  of  the  faid  Exchequer,  (hall  be  a  fufficient 
rrant  for  fetting  apart  and  referving  at  the  faid  receipt, 
the  ufe  of  the  publick,  the  half-yearly  payments  which 
ill  arife  or  grow  due,  or  (hall  have  arifen  and  grown  due, 
refpeft  of  the  faid  nominees  (o  certified,   according  to  the 
le  intent  and  meaning  of  this  Ad,  and  which  certificates 
ill  not  be  chargeable  with  any  ftamp-duty. 
Provided  always,  and  be  it  further  enaded  by  the  au- 
3rity  aforefaid,  that  if,  at  the  time  when  any  half-yearly 
yment  (hall  become  due,  to  any   fuch  nominee  or  nomi« 
es  in  his  Majefty's  land  forces,  or  navy,  it  (hall  be  lawful 
produce  to  the  faid  Auditor,  for  the  purpofes  aforefaid, 
rertificate  of  the  lives  or  deaths  of  fuch  nominees,   under 
e  hands  of  the  refpedive  officers  commanding  the  regi- 
snts  or  corps,  where  fuch  nominees  (hall  ferve  or  have 
ved,  or  under  the  hands  of  two  or  more  of  the  Comraif- 
>ners  of  the  Admiralty  or  Navy  for  the  time  being,  as  the 
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cafe  may  require;  and  in  cafe  any  fach  nominee  or  no* 
minces  (hall  be  rcfidcnt  at  either  of  the  faid  Univerfitics,  or 
at  any  fchooU  then,  and  in  fuch  cafe,  it  (hall  be  lawful  co 
produce  the  like  cenificarc,  under  the  hand  of  the  principal 
Reftor,  Warden,  ormafterof  theCollegCi  Hallf  or  School 
aforefaidy  in  which  fuch  nominees  ihall  be  refpedively  re- 
fident ;  which  certificates  fhall  be  likewife  a  fufficicnt  warrant 
for  felling  apart  and  rcfcrving  the  faid  half-yearly  pay- 
ments. 

And  be  it  further  enaded,  that  the  faid  Auditor  of  the 
Exchequer  (hall,  immediately  after  the  20th  day  of  Sep- 
tcml)er,  1 790,  certify  to  the  Commiflioners  of  the  Trea- 
fury,  or  the  Lord-High-Treafurer  for  the  time  being,  the 
name  and  number  of  perfons  which  (hall  have  been  then 
appointed  to  be  nominees,  under  the  faid  AS ;  and  the  (aid 
CommiiTicners  (hall,  in  the  appointment  of  nominees  d#the 
part  of  the  publick,  diftribnte  the  number  of  nominee^ 
anr.one  ihc  fcvcral  clafTes  of  the  tontine,  in  the  fame  pro- 
portion in  which  the  number  of  nominees  appointed  by  the 
fcveral  cnntribntorf;,  and  the  number  of  (hares  depending  on 
the  lives  of  fuch  nominee?,  (h:t!l  appear  to  have  been  dif- 
tribntcd  among  the  faid  cl;i(res  refpedively. 

And  bf  it  further  cnafled  by  the  authority  aforefaid,  that 
the  names  of  all  perfons  of  any  of  the  defcriptions  hcrein- 
btforr  enumerated,  whofe  rcfpefiive  ages  and  places  of  abode 
(hall  be  afcertained  by  the  Commiflioners  of  the  Treafury, 
at  any  time  on  or  before  the  20th  day  of  September,  1  790, 
fhall  he  diflrihnted  into  fix  clafTcs,  correfponding;  to  the  fc- 
vfrj<l  clnffe^  directed  by  the  faid  A<fl  of  the  lad  SefTion  of 
Parliament,  and  written  or  printed  on  diilinft  pieces  of  pa- 
per, being  rolled  up  in  the  fame  manner;  and  (hall  be  put 
into  (\x  boxes,  according  to  the  fix  feveral  clnfTcs,  in  the 
prefence  of  the  faid  Commiilioners  of  the  Treafury,  and  alfo 
the  Deputy  Governor  of  the  Bank,  be  publickly  drawn  in 
their  order,  until  a  fufficient  number  of  names  in  each  cla(8 
(hall  be  drawn  out  of  the  faid  boxes,  to  (ill  up  the  pro- 
portion of  nominees  to  be  appointed  on  the  part  of  the 
publick,  accordmj  to  the  provifions  of  this  Aft. 

And  be  it  further  enaded,  that  no  fee  or  gratuity  (ball 
be  taken  for  paying  the  faid  annities,  or  for  any  transfert 
upon  pain  that  any  perfon  offending,  (hall  forfeit  the  fuM 
•of  20/. 
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